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JUSTICES 

or  THS 

SUPREME    COURT 

DUBING  THB  TIME  OF  THSSE  REPORTS.^ 


EDWARD  DOUGLASS  WHITE,  CniBr  Justicb. 
JOHN  MARSHALL  HARLAN,  Associate  Justice,* 
JOSEPH  McKENNA,  Associate  Justice, 
OLIVER  WENDELL  HOLMES,  Associate  Justice. 
WILLIAM  R.  DAY,  Associate  Justice.' 
HORACE  HARMON  LURTON,  Associate  Justice. 
CHARLES  EVANS  HUGHES,  Associate  Justice. 
WILLIS  VAN  DEVANTER,  Associate  Justice. 
JOSEPH  RUCKER  LAMAR,  Associate  Justice. 
MAHLON  PITNEY,  Associate  Justice/ 


GEORGE  WOODWARD  WICKERSHAM,  Attornbt  Gbnsbal. 
FREDERICK  W.  LEHMANN,  SoucrroB  Gbnbbal. 
JAMES  HALL  McKENNEY,  Clerk. 
JOHN  MONTGOMERY  WRIGHT,  Marshal. 

^  For  allotment  of  Thb  CmsF  Justice  and  Associate  Justices  among 
the  several  circuits  see  next  page. 

*  Mr.  JusncB  Harlan  died  on  October  14, 1911  (see  222  U.  S.,  p.  v). 
He  took  no  part  in  the  decisions  of  any  cases  submitted  during  October 
Term,  1911,  and  reported  in  this  volume. 

'  Mr.  Justice  Day  was  necessarily  absent  during  October  Term, 

1911,  until  January  18, 1912  (see  222  U.  S.,  xxix),  and  took  no  part  in 
any  of  the  decisions  reported  in  this  volume  which  were  argued  or 
submitted  during  his  absence. 

*  On  February  19, 1912,  President  Taft  nominated  Mahlon  Pitney, 
Chancellor  of  the  State  of  New  Jersey,  as  Associate  Justice  to  suc- 
ceed Mr.  Justice  Harlan.  He  was  Confirmed  by  the  Senate  on 
March  13,  1912,  commissioned  on  the  same  day,  and  on  March  18, 

1912,  qualified,  and  immediately  took  his  seat  upon  the  bench.  He  took 
no  part  in  any  of  the  decisions  reported  in  this  volume. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


ALLOTMENT  OF  JUSTICES,  MARCH  18,  1911.» 

Order:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  commencement  of  this  term, 

It  is  ordered  that  the  following  allotment  be  made  of 
the  Chief  Justice  and  Associate  Justices  of  this  court 
among  the  circuits  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided,  and  that  such  allotment 
be  entered  of  record,  viz. : 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate 

Justice. 
For  the  Second  Circuit,  Charles  E.  Hughes,  Associate 

Justice. 
For  the  Third  Circuit,  Mahlon  Pitney,  Associate  Justice. 
For  the  Fourth  Circuit,  Edward  D.  White,  Chief  Justice. 
For  the  Fifth  Circuit,  Joseph  R.  Lamar,  Associate 

Justice. 
For  the  Sixth  Circuit,  William  R.  Day,  Associate  Justice. 
For  the  Seventh  Circuit,  Horace  H.  Lurton,  Associate 

Justice. 
For  the  Eighth  Circuit,  Willis  Van  Devanter,  Associate 

Justice. 
For  the  Ninth  Circuit,  Joseph  McKenna,  Associate 

Jxistice. 

^  For  previous  allotment  see  222  U.  S.,  p.  iv. 
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CASES  ADJUDGED 

IN   THB  < 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT 

OCTOBER  TERM,  1911. 


SECOND  EMPLOYERS'   LIABILITY  CASES. 

MONDOU  V.  NEW^YORK,  NEW  HAVEN  &  HART- 
FORD RAILROAD  CO. 

ERROR  TO  THE  SUPREME  COURT  OF  ERRORS  OP  THB  STATE 
OP    CONNECTICUT. 

NORTHERN  PACIFIC  RAILWAY  CO.  v.  BABCOCK. 

ERROR  TO  THE  CIRCUIT  COURT  OP  THE  UNITED  STATES  FOR 
THE  DISTRICT  OP  MINNESOTA. 

NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAII^ 
ROAD  CO.  V.  WALSH. 

WALSH  V.  NEW  YORK,  NEW  HAVEN  &  HARTFORD 
RAILROAD  CO. 

ERROR  TO  THE  CIRCUIT  COURT  OP  THB  UNITED  STATES  POR 
THE  DISTRICT  OP  MASSACHUSETTS. 

Nos.  120,  170,  289,  290.    Argued  February  20,  21,  1911.— Decided 
January  15,  1912. 

The  Employers*  Liability  Act  of  April  22,  1908,  35  Stat.  65,  c.  149,  as 
amended  April  5,  1910,  36  Stat.  291,  c.  143,  regulating  the  liability 
of  common  carriers  by  railroad  to  then*  employ^yis  constitutional. 

Ck>ngre68  may,  in  the  execution  of  its  power  over  interstate  commerce, 
r^ulate  the  relations  of  common  carriers  by  railroad  and  their  em- 
ployes while  both  are  engaged  in  such  commerce. 
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CongreBS  has  not  exceeded  its  power  in  that  regard  by  prescribing  the 
r^ulations  embodied  in  the  Employers'  Liability  Act. 

Those  r^ulations  have  superseded  the  laws  of  the  several  States  in 
so  far  as  the  latter  cover  the  same  field. 

Rights  arising  under  the  regulations  prescribed  by  the  act  may  be 
enforced,  as  of  right,  in  the  courts  of  the  States,  when  their  juria- 
diction,  as  fixed  by  local  laws,  is  adequate  to  the  occasion. 

Congress,  in  the  exertion  of  its  power  over  interstate  commerce,  and 
subject  to  the  limitations  prescribed  in  the  Constitution,  may 
regulate  those  relations  of  common  carriers  by  railroad  and  their 
employ^  which  have  a  substantial  connection  with  interstate 
commerce  and  while  both  carrier  and  employ^  are  engaged 
therein. 

A  person  has  no  property—no  vested  interest — in  any  rule  of  the 
common  law.  While  rights  of  property  created  by  the  common 
law  cannot  be  taken  without  due  process,  the  law  as  a  rule  of  con- 
duct may,  subject  to  constitutional  limitations,  be  changed  at  will 
by  the  legislature. 

Under  the  power  to  r^ulate  relations  of  employers  and  employ^ 
while  engaged  in  interstate  conunerce.  Congress  may  establii^  new 
rules  of  law  in  place  of  common-law  rules  including  those  in  regard 
to  fellow-servants,  assumption  of  risk,  contributory  negligence,  and 
right  of  action  by  personal  representatives  for  death  caused  by 
wrongful  neglect  of  another. 

In  regulating  the  relations  of  employers  and  employ^  engaged  in 
interstate  conunerce,  Congress  may  regulate  the  liability  of  em- 
ployers to  employes  for  injuries  caused  by  other  employ^  even 
though  the  latter  be  engaged  in  intrastate  commerce. 

The  power  of  Congress  to  insure  the  efficiency  of  regulations  ordiuned 
by  it  is  equal  to  the  power  to  impose  the  regulations;  and  prohibit- 
ing the  making  of  agreements  by  those  en^ged  in  interstate  ooat- 
merce  which  in  any  way  limit  a  liability  imposed  by  Congress  on 
interstate  carriers  does  not  deprive  any  person  of  property  without 
due  process  of  law,  or  abridge  liberty  of  contract  in  violation  of  the 
Fifth  Amendment. 

Qtusre:  Whether  an  element  of  the  due  process  provisions  of  the  Fifth 
Amendment  is  the  equivalent  of  the  equal  protection  provision  of 
the  Fourteenth  Amendment. 

A  classification  of  railroad  employ^,  even  if  including  all  employes, 
whether  subjected  to  peculiar  hazards  incident  to  operation  of 
trains  or  not,  is  not  so  arbitrary  or  unequal  as  to  amount  to  denial 
of  equal  protection  of  the  laws.    Such  a  classification  does  not  vio- 
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late  the  due  process  clause  of  the  Fifth  Amendment  even  if  equal 
protection  is  an  element  of  due  process. 

State  legislation,  even  if  in  pursuance  of  a  reserved  power,  must  give 
way  to  an  act  of  Congress  over  a  subject  within  the  exclusive  control 
of  Congress. 

Until  Congress  acted  on  the  subject,  the  laws  of  the  several  States 
determined  the  liability  of  interstate  carriers  for  injuries  to  their 
employ^  while  engaged  in  such  conunerce;  but  Congress  having 
acted,  its  action  supersedes  that  of  the  States,  so  far  as  it  covers  the 
same  subject.  That  which  is  not  supreme  must  yield  to  that  which  is. 

The  inaction  of  Congress  on  a  subject  within  its  power  does  not  affect 
that  power. 

Rights  arising  imder'an  act  of  Congress  may  be  enforced,  as  of  right, 
in  the  courts  of  the  States  when  their  jurisdiction,  as  prescribed  by 
local  laws,  is  adequate  to  the  occasion. 

When  Congress,  in  the  exertion  of  a  power  confided  to  it  by  the  Con- 
stitution, adopts  an  act,  it  speaks  for  all  the  people  and  all  the  States, 
and  thereby  establishes  a  policy  for  all,  and  the  courts  of  a  State 
cannot  refuse  to  enforce  the  act  on  ground  that  it  is  not  in  harmony 
with  the  pdicy  of  that  State.    Claflin  v.  Houseman^  93  U.  S.  130. 

A  state  court  cannot  refuse  to  enforce  the  remedy  given  by  an  act  of 
Congress  in  regard  to  a  subject  within  the  domain  of  Congress  on 
the  groimd  of  inconvenience  or  confusion. 

The  systems  of  jurisprudence  of  the  State  and  of  the  United  States 
together  form  one  system  which  constitutes  the  law  of  the  land  for 
the  State. 

The  United  States  is  not  a  foreign  sovereignty  as  r^ards  the  several 
States  but  is  a  concurrent  and,  within  its  jurisdiction,  a  paramount 
sovereign.    Claflin  v.  Houseman^  93  U.  S.  130. 

Existence  of  jurisdiction  in  a  comi;  implies  the  duty  to  exercise  it  not- 
withstanding such  duty  may  be  onerous. 

82  Connecticut,  373,  reversed;  173  Fed.  Rep.  494,  afl&rmed. 

No.  120  (Mondou  v.  New  York,  New  Haven  &  Hartford 
Railroad  Co.). 
This  was  an  action  by  a  citizen  of  Connecticut  against 
a  railroad  corporation  of  that  State  to  recover  for  personal 
injuries  suffered  by  the  plaintiff  while  in  the  defendant's 
service.  The  injuries  occurred  in  Connecticut  August  5, 
1908,  the  action  was  commenced  in  one  of  the  Superior 
Courts  of  that  State  in  October  following,  and  the  right 
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of  action  was  based  solely  on  the  act  of  Congress  of  April  22, 
1908  (35  Stat.  65,  c.  149).  According  to  the  complaint, 
the  injuries  occurred  while  the  defendant,  as  a  common  car- 
rier by  railroad,  was  engaged  in  commerce  between  some 
of  the  States  and  while  the  plaintiff,  as  a  locomotive  fire- 
man, was  employed  by  the  defendant  in  such  commerce, 
and  the  injuries  proximately  resulted  from  negligence  of 
the  plaintiff's  fellow  servants,  who  also  were  employed  by 
the  defendant  in  such  conmierce.  A  demurrer  to  the  com- 
plaint was  interposed  upon  the  grounds,  first,  that  the 
act  of  Congress  was  repugnant  in  designated  aspects  to 
the  Constitution  of  the  United  States,  and,  second,  that 
even  if  the  act  were  valid  a  right  of  action  thereunder 
could  not  be  enforced  in  the  courts  of  the  State.  The 
demurrer  was  sustained,  judgment  was  rendered  against 
the  plaintiff,  the  judgment  subsequently  was  affirmed 
by  the  Supreme  Court  of  Errors  of  the  State  (82  Con- 
necticut, 373)  upon  the  authority  of  Hoxie  v.  N.  Y.,  N.  H. 
&  H.  R.  Co.,  82  Connecticut,  352,  and  the  plaintiff  then 
sued  out  the  present  writ  of  error. 

No.  170  {Northern  Pacific  Railway  Co.  v.  Babcock). 

This  was  an  action  by  the  personal  representative  of  a 
deceased  employ^  of  a  railroad  corporation  to  recover, 
for  the  exclusive  benefit  of  the  surviving  widow,  for  the 
death  of  the  employ^,  which  resulted  from  an  injury  suf- 
fered in  the  course  of  his  employment.  The  injury  and 
death  occurred  in  Montana,  September  25,  1908,  the 
action  was  commenced  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  October  4,  1909, 
and  the  right  of  action  was  based  solely  on  the  act  of 
Congress  before  mentioned.  It  appeared,  from  the  com- 
plaint, that  the  injury  occurred  while  the  defendant,  as 
a  common  carrier  by  railroad,  was  engaged  in  conmierce 
between  some  of  the  States,  and  while  the  deceased,  as  a 
locomotive  fireman,  was  employed  by  the  defendant  in 
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mich  commerce;  that  the  injury  proxunately  resulted  from 
negligence  of  fellow  servants  of  the  deceased^  who  also 
were  employed  by  the  defendant  in  such  conmierce;  that 
the  deceased  resided  in  Montana  and  died  without  issue 
or  a  surviving  father  or  mother,  but  leaving  a  widow  and 
also  a  sister,  and  that  if  the  statutes  of  Montana  were 
applicable  the  recovery  should  be  for  the  equal  benefit  of 
the  widow  and  sister,  and  not  for  the  exclusive  benefit  of 
the  widow,  as  prayed  in  the  complaint  and  as  provided  in 
the  act  of  Congress.  The  defendant  challenged  the  va- 
lidity of  the  act  by  a  demurrer  to  the  complaint,  and 
in  the  subsequent  proceedings  insisted  that  the  recovery, 
if  any,  should  be  for  the  benefit  of  the  widow  and  sister 
jointly  and  not  for  the  benefit  of  the  widow  alone,  but  the 
demurrer  and  the  insistance  were  overruled  and  judgment 
was  rendered  for  the  plaintiff  for  the  exclusive  benefit  of 
the  widow,  as  prayed.  By  a  direct  writ  of  error  the  de- 
fendant seeks  a  reversal  of  that  judgment. 

Nos.  289,  290  {WaUh  v.  New  York,  New  Haven  and  Hart- 
ford R.  R.  Co.;  New  York,  New  Haven  and  Hartford 
R.  R.  Co.  V.  Walsh). 
These  writs  of  error  relate  to  the  judgment  in  a  single 
case.  It  was  an  action  by  the  personal  representative  of  a 
deceased  employ^  of  a  railroad  corporation  to  recover, 
for  the  benefit  of  the  surviving  widow  and  children,  for 
the  death  of  the  employ^,  which  resulted  from  an  injury 
suffered  in  the  course  of  his  employment.  The  injury  and 
death  occxured  in  Connecticut,  February  11,  1909,  the 
action  was  commenced  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  in  July  following 
and  the  right  of  action  asserted  in  the  second  count  of  the 
declaration  was  based  on  the  act  of  Congress  before 
mentioned.  There  were  several  other  counts,  but  they 
may  be  passed  without  special  notice.  It  was  charged  in 
the  second  count  that  the  injury  occurred  while  the  de- 
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fendant,  as  a  common  carrier  by  railroad,  was  engaged  in 
commerce  between  some  of  the  States  and  while  the  de- 
ceased, in  the  course  of  his  employment  by  the  defendant 
in  such  commerce,  was  engaged  in  replacing  a  drawbar 
on  one  of  the  defendant's  cars  then  in  use  in  such  com- 
merce, and  that  the  injury  proximately  resulted  from 
negligence  of  fellow  servants  of  the  deceased  in  pushing 
other  cars  against  the  one  on  which  he  was  working.  A 
demurrer  to  that  count  challenged  the  validity  of  the  act  of 
Congress,  but  the  demurrer  was  overruled.  The  defend- 
ant answered,  putting  in  issue  all  that  was  stated  in  that 
count,  and  also  alleging  that  the  deceased,  by  his  own  neg- 
ligence, contributed  to  the  injury  which  resulted  in  his 
death  and  therefore  that  the  damages  should  be  dimin- 
ished in  proportion  to  the  amount  of  negligence  attribu- 
table to  him.  A  trial  to  the  court  and  a  jury  resulted  in  a 
verdict  and  judgment  for  the  plaintiflf  upon  the  second 
count,  and  there  was  a  judgment  for  the  defendant  upon 
the  other  cpunts.  Each  party  has  sued  out  a  direct  writ 
of  error  from  this  court.  The  defendant  calls  in  question 
the  ruling  upon  its  demurrer  and  other  rulings  in  the 
progress  of  the  cause,  notably  such  as  related  to  the  nature 
of  the  employment  in  which  the  deceased  and  the  fellow 
servants  whose  conduct  was  in  question  were  engaged  at 
the  time  of  the  injury  and  to  the  admeasurement  of  the 
damages.  The  plaintiff  makes  no  complaint  of  the  judg- 
ment upon  the  second  count  and,  if  it  shall  be  aflSrmed, 
wishes  to  waive  her  objections  to  the  judgment  upon  the 
other  counts. 

The  act  whose  vaUdity  is  drawn  in  question,  35  Stat. 
66,  c.  149,  and  the  amendment  of  April  5,  1910,  36  Stat. 
291,  c.  143,  are  as  follows: 

''An  Act  Relating  to  the  liability  of  common  carriers 
by  railroad  to  their  employ^  in  certain  cases. 

*^Be  it  enacted  by  the  Senate  and  House  of  Representatives 
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of  the  United  States  of  America  in  Congress  assembled^  That 
every  common  carrier  by  railroad  while  engaging  in  com- 
merce between  any  of  the  several  States  or  Territories, 
or  between  any  of  the  States  and  Territories,  or  between 
the  District  of  Columbia  and  any  of  the  States  or  Terri- 
tories, or  between  the  District  of  Coliunbia  or  any  of  the 
States  or  Territories  and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such  commerce,  or, 
in  case  of  the  death  of  such  employ^,  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employ^;  and,  if  none, 
then  of  such  employe's  parents;  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employ^,  for  such  in- 
jury or  death  resulting  in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  employ^  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to 
its  negligence,  in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or  other  equipment. 

"Sec.  2.  That  every  common  carrier  by  railroad  in 
the  Territories,  the  District  of  Columbia,  the  Panama 
Canal  Zone,  or  other  possessions  of  the  United  States  shall 
be  liable  in  damages  to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  any  of  said  jiuisdictions, 
or,  in  case  of  the  death  of  such  employ^,  to  his  or  her 
personal  representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employ^;  and, 
if  none,  then  of  such  employe's  parents;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employ^, 
for  such  injury  or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or  employ^ 
of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats,  wharves,  or 
other  equipment. 

^^Sec.  3.  That  in  all  actions  hereafter  brought  against 
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any  such  common  carrier  by  railroad  under  or  by  virtue 
of  any  of  the  provisions  of  this  Act  to  recover  damages  for 
personal  injuries  to  an  employ^,  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  the  employ^  may 
have  been  guilty  of  contributory  negUgence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employ^;  Provided,  That  no  such  employ^  who 
may  be  injured  or  killed  shall  be  held  to  have  been  guilty 
of  contributory  negligence  in  any  case  where  the  violation 
by  such  conmion  carrier  of  any  statute  enacted  for  the 
safety  of  employes  contributed  to  the  injury  or  death 
of  such  employ^. 

"Sec.  4.  That  in  any  action  brought  against  any  com- 
mon carrier  under  or  by  virtue  of  any  of  the  provisions  of 
this  Act  to  recover  damages  for  injuries  to,  or  the  death  of, 
any  of  its  employes,  such  employ^  shall  not  be  held 
to  have  assumed  the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  carrier  of  any  stat- 
ute enacted  for  the  safety  of  employ^  contributed  to  the 
injiuy  or  death  of  such  employ^. 

''Sec.  5.  That  any  contract,  rule,  regulation,  or  device 
whatsoever,  the  purpose  or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  itself,  from  any 
liability  created  by  this  Act,  shall  to  that  extent  be  void: 
Provided,  That  in  any  action  brought  against  any  such 
common  carrier  under  or  by  virtue  of  any  of  the  provisions 
of  this  Act,  such  common  carrier  may  set  off  therein  any 
simi  it  has  contributed  or  paid  to  any  insurance,  relief 
benefit,  or  indemnity  that  may  have  been  paid  to  the  in- 
jured employ^  or  the  person  entitled  thereto  on  account 
of  the  injury  or  death  for  which  said  action  was  brought. 

''Sec.  6.  That  no  action  shall  be  maintained  imder  this 
Act  unless  commenced  within  two  years  from  the  day  the 
cause  of  action  accrued. 

"Sec.  7.  That  the  term  'common  carrier'  as  used  in 


Digitized  by  VjOOQIC 


SECOND  EMPLOYERS'  LIABILITY  CASES.         9 
223  U.  S.  Statement  of  the  Case. 

this  Act  shall  mdude  the  receiver  or  receivers  or  other 
persons  or  corporations  charged  with  the  duty  of  the 
management  and  operation  of  the  business  of  a  common 
carrier. 

"Sec.  8.  That  nothing  in  this  Act  shall  be  held  to  limit 
the  duty  or  habihty  of  common  carriers  or  to  impair  the 
rights  of  their  employes  under  any  other  Act  or  Acts  of 
Congress,  or  to  affect  the  prosecution  of  any  pending  pro- 
ceeding or  right  of  action  under  the  Act  of  Congress  en- 
titled 'An  Act  relating  to  liabiUty  of  common  carriers  in 
the  District  of  Columbia  and  Territories,  and  to  conmion 
carriers  engaged  in  commerce  between  the  States  and 
between  the  States  and  foreign  nations  to  their  employes' 
approved  June  eleventh,  nineteen  hundred  and  six. 

"Approved  April  22,  1908." 

"An  Act  to  Amend  an  Act  entitled  'An  Act  relating  to 
the  liability  of  conmion  carriers  by  railroad  to  their  em- 
ployfe  in  certain  cases,'  approved  April  twenty-second, 
nineteen  hundred  and  eight. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  an  Act  entitled  *An  Act  relating  to  the  liabiUty  of 
common  carriers  by  railroad  to  their  employes  in  cer- 
tain cases, '  approved  April  twenty-second,  nineteen  hun- 
dred and  eight,  be  amended  in  section  six  so  that  said 
section  shall  read: 

"Sec.  6.  That  no  action  shall  be  maintained  under  this 
Act  unless  commenced  within  two  years  from  the  day  the 
cause  of  action  accrued. 

"Under  this  Act  an  action  may  be  brought  in  a  circuit 
court  of  the  United  States,  in  the  district  of  the  residence 
of  the  defendant,  or  in  which  the  cause  of  action  arose,  or 
in  which  the  defendant  shall  be  doing  business  at  the  time 
of  commencing  such  action.  The  jiuisdiction  of  the  coxurts 
of  the  United  States  imder  this  Act  shall  be  concurrent 
with  that  of  the  courts  of  the  several  States,  and  no  case 
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arising  under  this  Act  and  brought  in  any  state  court  of 
competent  jiuisdiction  shall  be  removed  to  any  court  of  the 
United  States. 

''Sec.  2.  That  said  Act  be  further  amended  by  adding 
the  following  section  as  section  nine  of  said  Act: 

"Sec.  9.  That  any  right  of  action  given  by  this  Act  to 
a  person  suffering  injury  shall  survive  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employ^,  and  if  none,  then 
of  such  employe's  parents;  and,  if  none,  then  of  the  next 
of  kin  dependent  upon  such  employ^,  but  in  such  cases 
there  shall  be  only  one  recovery  for  the  same  injury. 

''Approved,  April  5, 1910." 

Afr.  Donald  G.  Perkins  for  plaintiff  in  error  in  No.  120: 

The  act  of  1906  was  held  unconstitutional  by  this  court 
because  it  could  not  by  construction  write  into  the  act 
words  to  make  it  read,  ''Any  employ^  when  engaged  in  in- 
terstaie  commerce^''  which  express  words  of  limitation  if 
contained  in  the  act,  it  was  conceded,  would  have  rendered 
it  constitutional.  Congress  in  passing  the  act  of  1908 
adopted  this  suggestion  and  used  express  -words  of  limi- 
tation to  meet  the  views  of  the  court. 

So  far  as  the  substantive  right  goes  the  act  of  1908 
does  not  differ  from  the  act  of  1906  and  was  within  the 
power  of  Congress  under  the  decision  of  this  court,  and 
it  is  unnecessary  to  cite  the  cases  and  repeat  the  argu- 
ment there  considered.  Thornton  Employers'  Liability 
Acts,  §§  7, 10,  et  seq.;  Employers*  Liability  Cases,  207  U.  S. 
463;  and  see  Adair  v.  United  States,  208  U.  S.  178. 

The  power  to  create  the  liability  necessarily  includes 
the  power  to  change  any  and  all  rules  in  existence  in  rela- 
tion to  the  liability  of  master  to  servant  at  common  law 
or  under  state  statutes. 

Even  the  rules  of  the  common  law  limited  the  power  of 
the  carrier  to  free  itself  entirely  by  contract  from  liability 
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for  its  negligence  in  the  carriage  of  passengers  and  freight, 
and  the  l^islative  power  of  Congress,  assuming  the  matter 
is  within  its  sphere,  includes  the  right  to  change  these 
rules  of  the  common  law  and  create  a  new  and  different 
rule.  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Railroad  Co. 
'  V.  Stevens,  95  U.  S.  655;  Liverpool  S.  S.  Co.  v.  PJuenix  Ins. 
Co.,  129  U.  S.  397;  Employers'  Liability  Cases,  207  U.  S. 
492;  United  States  v.  D.  H.  R.  R.  Co.,  213  U.  S.  405. 

There  is  no  violation  of  constitutional  privilege,  because 
the  act  applies  to  railroad  interstate  carriers  alone.  Mis- 
souri Pacific  Ry.  Co.  v.  Mackey,  127  U.  S.  205. 

The  act  of  Congress  did  not  create  an  original  jurisdic- 
tion in  the  Superior  Coiul  but  it  did  create  a  substantial 
right  which  accrued  to  a  citizen  of  Connecticut,  and  the 
Superior  CJourt  as  a  court  of  general  jurisdiction  had  juris- 
diction to  adjudicate  the  right.  Ex  parte  McNeil,  13  Wall. 
423;  Cook  v.  Whipple,  55  N.  Y.  164;  Claflin  v.  Houseman, 
13  Wall.  137. 

Congress  intended  that  the  state  courts  should  exer- 
cise a  concurrent  jurisdiction,  and  that  the  jurisdiction  of 
the  Circuit  Coiul  shall  be  concurrent  with  that  of  the 
state  courts  in  actions  imder  this  act,  which  was  merely  de- 
claratory of  the  law  as  it  existed.  See  amendment  of  1910, 
PubUc  No.  117,  H.  R.  17,263. 

It  was  evidently  the  intent  of  Congress  that  the  state 
court  should  have  a  concurrent  jurisdiction,  for  unless 
this  is  so  a  party  having  a  claim  of  less  than  $2,000  would 
be  without  a  remedy,  for  the  Circuit  Court  of  the  United 
States  has  no  jurisdiction  where  the  damages  claimed  are 
less  than  $2,000.  See  act,  March  3,  1875,  c.  137,  §  1,  18 
Stat.  470;  §969,  U.  S.  Stat;  act  of  1887-8;  24  Stat.  552  and 
25  Stat.  443. 

The  power  to  regulate  interstate  commerce  is  one  of 
the  powers  which  the  State  surrendered  to  the  United 
States,  and  assuming  that  the  act  in  question  is  constitu- 
tional and  within  the  power  of  Congress  to  regulate  in- 
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terstate  ccmimerce,  then  the  powo*  of  Congress  is  supreme 
and  paramount  to  that  of  the  State  and  supersedes  the 
law  and  pdicy  of  the  State  of  Connecticut  on  the  same 
subject,  so  that  the  State  has  no  law  and  no  policy  on 
this  subject  except  the  act  of  Congress.  Sinnoii  v.  Davenr 
varietal.,^  How.  242;  Gvlf  Ac.  R.  R.  Co.  v.  Hdfley,  158 
U.  S.  98,  103;  AU.  Ac.  Td.  Co.  v.  PhUaddpkia,  190  U.  S. 
160, 162; Miss.  R.  R.  Camrs.  v.  lU.  Central  R.  R.,  203  U.  S. 
335;  El  Paso  Ac.  Ry.  Co.  v.  Gutierrez^  215  U.  S.  87. 

The  oath  of  office  of  the  judges  of  the  Connecticut 
Supreme  Court  requires  them  to  support  the  Constitution 
erf  the  United  States. 

Even  in  enforcing  transitory  actions  either  in  contract 
or  tort  arising  under  the  laws  of  a  foreign  State,  ^diich 
is  d<me  as  an  act  of  comity  between  foreign  States,  the  fact 
that  the  foreign  law  is  different  is  not  sufficient  to  prevent 
jurisdiction.  Walsh  v.  N.  Y.  A  N.  E.  R.  R.  Co.,  160 
Massachusetts,  571;  Nor.  Pac.  Ry.  Co.  v.  Babcock,  154 
U.  S.  197;  Dennick  v.  R.  R.  Co.,  103  U.  S.  18. 

Even  if  the  plaintiff's  right  of  action  were  to  be  treated 
as  arising  under  the  laws  of  a  foreign  State,  the  Connecti- 
cut court  could  not  deny  him  a  remedy  from  mere  whim  or 
because  the  judges  did  not  like  the  law,  but  it  could  only 
be  done  on  established  principles  of  law  governing  all  cases, 
that  to  grant  him  his  remedy  would  be  against  the  public 
policy  or  interests  of  the  State,  not  simply  against  tiie  in- 
terest of  the  defendant,  and  the  following  cases  show  that 
the  conclusion  of  the  court  that  it  could  not  entertain 
jurisdiction  was  unsound  and  not  in  accord  with  estab- 
lished principles.  Dennick  v.  Railroad  Co.,  103  U.  S.  18; 
Missouri  Pacific  Ry.  Co.  v.  Mackey,  127  U.  S.  205;  Hunt- 
ington V.  AttriU,  146  U.  S.  657;  Northern  Pacific  R.  R.  Co. 
V.  Babcock,  154  U.  S.  190;  Ward  v.  Jenkins,  10  Mete. 
588;  Higgins  v.  Railroad  Co.,  155  Massachusetts,  176; 
Walsh  V.  Railroad  Co.,  160  Massachusetts,  571;  King 
V.  Sarria,  69  N.  Y.  31 ;  Leonard  v.  Columbia  A  Co.,  84  N.  Y. 
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48;  Stoeckman  v.  T.  H.  &  R.  R.  Co.,  15  Mo.  App.  603; 
C.  &  0.  R.  R.  Co.  V.  Am.  Ex.  Bank,  92  Virginia,  154. 

But  the  plaintiff's  case  is  much  stronger  than  if  he  were 
stung  under  a  foreign  law  because  the  whole  foundation  of 
tlie  comity  rule  as  to  transitory  actions  is  the  principle 
that  the  law  of  a  State  has  no  extraterritorial  force  and 
therefore  can  be  enforced  not  of  right  but  only  as  an  act 
of  comity,  while  this  plaintiff  is  a  citizen  of  Connecticut 
and  sues  in  the  courts  of  his  own  State  on  a  cause  of  action 
arising  in  the  State  under  the  act  of  Congress,  which  is  the 
supreme  law  of  Connecticut,  and  governs  the  pubhc  pol- 
icy of  the  State  on  that  point.  Blythe  v.  Hinckley,  173 
U.  S.  508;  Claflin  v.  Houseman,  93  U.  S.  136. 

This  is  a  ri^t  under  United  States  law  just  as  much  as 
is  a  discharge  in  bankruptcy  granted  by  a  court  of  the 
United  States  under  the  United  States  bankrupt  law  and 
such  a  discharge  is  valid  in  the  courts  of  all  the  States, 
Hanover  Nat.  Bank  v.  Moyaes,  186  U.  S.  181,  and  the  denial 
of  the  right  presents  a  Federal  question.  Strader  v.  Bald- 
win, 9  How.  261 ;  El  Paso  &c.  Ry.  Co.  v.  Gutierrez,  215 
U.  S.  87.  St.  Louis  &c.  R.  R.  Co.  v.  Taylm,  210  U.  S.  285, 
distinguished. 

The  Connecticut  Supreme  Coiul  had  no  power  to 
l^slate  or  establish  the  public  poUcy  of  the  State  but  its 
duty  was  to  declare  the  law  and  it  was  bound  by  the  Con- 
stitution and  laws  of  the  United  States.  That  the  plain- 
tiff was  entitled  to  maintain  his  action  in  the  state  court 
is  established  by  Ex  parte  McNeil,  13  Wall.  243;  Teal  v. 
Felton,  12  How.  292;  Claflin  v.  Houseman,  93  U.  S.  136; 
Charlotte  Nat.  Bank  v.  Morgan,  132  U.  S.  141,  144;  De- 
jlance  Water  Co.  v.  Defixmce,  191  U.  S.  184;  Raisler  v. 
Oliver,  97  Alabama,  710;  Ordway  v.  Central  Nat.  Bank, 
47  Maryland,  245;  Schuyler  Nat.  Bank  v.  BoUong,  24 
N.  W.  S27;  Singer  v.  Bedstead  Co.,  65  N.  J.  Eq.  293;  Cook  v.^ 
Whipple  et  al.,  55  N.  Y.  164;  People  v.  Welch,  141  N.  Y. 
273;  Bletz  v.  Columbia  Nat.  Bank,  87  Pa.  St.  87;  Hartley 
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V.  United  States,  3  Hayw.  (Tenn.)  45;  Kansas  City  <fec 
V.  FlippOy  138  Alabama,  487;  Mobile  &c.  Ry.  v.  Bramberg, 
141  Alabama,  258;  Wilson  v.  Southern  Ry.  Co.,  172  Fed. 
Rep.  478. 

Mr.  Edward  D.  Robbins,  with  whom  Mr.  Joseph  F. 
Berry  was  on  the  brief,  for  defendant  in  error  in  No.  120: 

The  power  to  regulate  commerce  among  the  several 
States  is  exclusive  wherever  the  matter  is  national  in  its 
character  or  admits  of  one  system  or  plan  of  regulation. 
Cooley  V.  Board  of  Wardens,  12  How.  319;  WeUon  v. 
Missouri,  91  U.  S.  280;  KendaU  v.  United  States,  12  Pet. 
524,  618;  Valamio  v.  Thompson,  7  N.  Y.  579. 

There  can  be  no  question  in  this  case  that  the  act  it- 
self is  national  in  its  character  and  admits  of  only  one 
system,  which,  to  be  effective,  must  be  imiform  in  its  ap- 
plication. 

Where  jurisdiction  may  be  conferred  on  the  United 
States  courts,  it  may  be  made  exclusive  where  not  so 
by  the  Constitution  itself,  but,  if  exclusive  jurisdiction 
be  neither  expressed  nor  Implied,  the  state  courts  have 
concurrent  jurisdiction  whenever  by  their  own  constitu- 
tion they  are  competent  to  take  it.  Claflin  v.  Houseman, 
93  U.  S.  130.  See  also  Hoxie  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  82  C!onnecticut,  356;  Chicago  &c.  R.  Co.  v.  Whittan, 
13  Wall.  288;  Plaquemines.  Fruit  Co.  v.  Henderson,  170 
U.  S.  521;  Teat  v.  FeUon,  12  How.  292;  DaUemagne  v. 
Moisan,  197  U.  S.  174;  Robertson  v.  Baldwin,  165  U.  S. 
278. 

Congress  cannot  confer  jurisdiction  upon  the  state 
courts,  Martin  v.  Hunter,  10  Wheat.  334;  Houston  v.  Moore, 
5  Wheat.  27;  and  state  courts  will  not  or  cannot  have 
jurisdiction  of  cases  involving  a  penalty  under  United 
States  laws.  Dudley  v.  Mayhew,  3  N.  Y.  9,  15;  Davidson 
V.  Champlin,  7  Connecticut,  224;  State  v.  Curtiss,  35  Con- 
necticut, 374;  United  Slates  v.  Lathrop,  17  Johnson  (N.  Y.) 


Digitized  by  VjOOQ IC 


SECOND  EMPLOYERS'  LIABILITY  CASES.        15 
223  U.  S.     Argument  for  Defendant  in  Error  in  No.  120. 

4,  8;  Ex  parte  KnowUs,  5  Calif omia,  301;  Kent's  Com- 
mentaries,* 399;  Rttshwarth  v.  Judges,  68  N.  J.  L.  97. 

As  Congress  cannot  vest  any  of  the  judicial  power  of 
the  United  States  in  the  state  courts,  it  is  boimd  to  create 
inferior  courts  in  which  to  vest  jurisdiction  in  cases  arising 
under  its  acts.  These  courts  have  been  created  and  cases 
arising  under  the  act  should  be  tried  in  courts  ordained 
and  established  by  the  Congress,  which  are  adapted  better 
to  enforce  the  act  in  a  uniform  manner  than  courts  estab- 
lished by  the  State. 

While  conceding  that  Congress  may  have  intended  the 
state  courts  to  assmne  jurisdiction,  Congress  cannot  com- 
pel the  state  court  to  entertain  it  against  its  wish. 

The  reservation  to  the  States  respectively  by  the  Tenth 
Amendment  means  the  reservation  of  the  right  of  sover- 
eignty which  they  respectively  possessed  before  the  adop- 
tion of  the  Constitution  and  which  they  had  not  parted 
from  by  that  instrument;  and  any  legislation  by  Congress 
beyond  the  limits  of  the  power  delegated  would  be  tres- 
passing  upon  the  rights  of  the  States  or  the  people  and 
would  not  be  the  supreme  law  of  the  land  but  null  and  void. 
United  States  v.  WiUiams,  194  U.  S.  295;  Ex  Parte  Merry- 
man,  17  Fed.  Cases,  9,  487;  CoUeaar  v.  Day,  11  Wall.  124; 
Colder  v.  Butt,  3  DaUas  (U.  S.),  388. 

Art.  V,  §  1,  of  the  Connecticut  constitution  prescribes 
how  the  judicial  power  of  the  State  shall  be  vested  and 
exercised,  and  it  cannot  be  within  the  power  of  Congress 
to  prescribe  that  a  court  of  Connecticut  must  assume  jmis- 
diction  of  a  cause  of  action  based  upon  an  act  the  terms  of 
which  are  entirely  incompatible  with  its  system  of  juris- 
prudence.   Kent's  Commentaries,  12th  ed.*  403. 

The  power  of  the  state  courts  to  determine  what  cases 
they  will  accept  jurisdiction  of  is  absolute,  for  the  power 
to  maintain  a  judicial  department  is  one  incident  to  the 
inherent  sovereignty  of  each  State,  in  respect  to  which  the 
State  is  as  independent  of  the  General  Government  as 
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that  Government  is  independent  of  the  States.  As  to 
that  power  the  two  governments  are  on  an  equality. 
Collector  v.  Day,  11  Wall.  113,  126;  Steams  v.  United 
Stales,  2  Paine,  300;  Sherman  v.  Bingham,  Fed.  Cases,  No. 
12,762;  Beat/in' s  Petition,  33  N.  H.  89;  Stephens,  Petitioner, 
4  Gray,  559;  In  re  Woodbury,  98  Fed.  Rep.  833. 

The  exercise  of  jurisdiction  in  this  case  in  the  state 
courts  is  entirely  incompatible  with  the  laws  of  the  State 
and  the  act  has  been  deemed  to  be  both  impoUtic  and 
unjust. 

There  are  vital  reasons  why  the  state  courts  are  not 
obliged  to  assume  jurisdiction  of  this  action  and  one  of  the 
principal  reasons  is  that  the  act,  to  be  enforced  in  the  state 
courts,  can  be  enforced  only  at  the  expense  of  disregard- 
ing many  of  the  requirements  of  the  law  in  Connecticut 
both  in  respect  to  pleadings  and  in  respect  to  evidence. 

Congress  cannot  provide  rules  of  evidence  which  the 
state  courts  are  bound  to  follow.  People  v.  Gates,  43  N.  Y. 
40;  Caldwell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.  282;  Moore 
V.  Moore,  47  N.  Y.  467;  Bowlin  v.  Commonwealth,  2  Bush 
(Ky.),  5;  S.  C,  92  Am.  Dec.  468;  Carpenter  v.  SneUing,  97 
Massachusetts,  452. 

Mr.  J.  C.  McReynolds,  special  assistant  to  the  Attorney 
General,  by  leave  of  the  court,  filed  a  brief  for  the  United 
States  as  amicus  curias  in  No.  120. 

The  principles  of  law  necessary  for  solving  the  questions 
in  issue  have  been  definitely  determined  by  this  court. 

Congress  has  power  to  legislate  concerning  the  mutual 
rights  and  liabilities  of  master  and  servant  when  both  are 
actually  engaged  in  interstate  commerce.  Howard  v. 
Illinois  Central  R.  R.  Co.,  207  U.  S.  463;  Adair  v.  United 
States,  208  U.  S.  161. 

The  Employers'  LiabiUty  Act  of  1906  was,  in  El  Paso 
&  N.  E.  Ry.  Co.  V.  Gutierrez,  215  U.  S.  87,  96,  declared 
valid  so  far  as  it  relates  to  commerce  within  the  Territories 
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where  the  inhibitions  of  the  Fifth  Amendment  apply  with 
full  force,  Rassnmssen  v.  United  States,  197  U.  S.  516. 
Objections  predicated  upon  the  Fifth  Amendment,  which 
are  now  urged  against  the  act  of  1908,  apply  with  equal 
force  to  the  earlier  act,  and  therefore  must  be  considered 
as  overruled. 

In  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  MiUsy 
219  U.  S.  186,  this  court  upheld  the  Carmack  amendment 
as  a  proper  regulation  of  interstate  commerce  and  not  in 
violation  of  the  Fifth  Amendment;  and  see  Mobile  &c, 
Railroad^Co.  v.  Tumipseed,  219  U.  S.  35;  L.  <fe  N.  Railroad 
V.  MeUan,  218  U.  S.  36;  Griffith  v.  Connecticut,  218  U.  S. 
572;  German  Alliance  Ins.  Co.  v.  Hate,  219  U.  S.  307,  as 
to  general  classification  of  railway  employes  being  a  proper 
exercise  of  the  poUce  power. 

The  relationship — the  reciprocal  rights  and  liabiUties— 
between  a  railroad  carrier  and  its  employ^  arises  out  of 
agreement;  and  when  both  parties  are  actually  engaged 
in  interstate  commerce  this  agreement  is  an  essential  part 
thereof  over  which  Congress  has  plenary  power  of  regu- 
lation subject  only  to  the  restrictions  of  the  Constitution. 
Beven  on  Employers'  Liability,  3;  Rueggs  on  Employers' 
Liability,  7th  ed. ;  Mechem  on  Agency,  §  1 ;  Cooley  on  Torts, 
531 ;  FarweU  v.  Boston  &  Worcester  R.  R.  Co.,  4  Met.  49, 56 ; 
Priestley  v.  Fowler,  3  Mees.  &  W.  1;  Murray  v.  So.  Car. 
R.  R.  Co.,  1  McMuUan,  385;  Thomas  v.  Quartermaine, 
18  Q.  B.  D.  685;  Chicago,  &c.  Ry.  Co.  v.  Ross,  112  U.  S. 
377,  382;  Nor.  Pac.  R.  R.  Co.  v.  Herbert,  116  U.  S.  642, 647; 
Nor.  Pac.  R.  R.  Co.  v.  Hanibly,  154  U.  S.  349;  Article  by 
Prof.  Mechem  in  The  Illinois  Law  Review,  November,  1909. 

What  constitutes  interstate  commerce  and  what  is  a 
regulation  of  it  are  practical  questions  to  be  decided  in 
view  of  the  rights  involved  in  each  case.  Dozier  v.  Ala- 
bama, 218  U.  S.  124.  The  operation  of  a  railroad  carrier 
in  interstate  commerce  is  impossible  without  servants — 
the  human  instrumentalities  who  must  perform  the  neces- 
VOL.  ccxxni — 2 
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s»ry  acts.  The  lack  of  power  to  control  agreements  with 
such  servants  by  prescribing  their  terms  or  otherwise 
would  result  in  inability  completely  and  effectually  to 
regulate  the  course  and  current  of  commerce  as  ordinar 
rily  conducted  through  the  instrumentality  of  railroads. 
Congress  has  plenary  power  to  regulate  whatever  is  inter- 
state commerce,  subject  only  to  the  restrictions  of  the 
Constitution.  United  States  v.  Delaware  &  Hudson  Co.y 
213  U.  S.  366. . 

In  the  absence  of  action  by  Congress,  the  States  may 
legislate  concerning  the  relationship — the  rights  and 
liabilities — between  master  and  servant  operating  in 
interstate  commerce.  But  the  general  subject  is  within 
the  control  of  Congress  whenever  it  may  choose  to  exer- 
cise its  power.  Martin  v.  Pittsburg  &c.  R.  R.,  203  U.  S. 
284,  294;  Sherlock  v.  AUing,  93  U.  S.  99,  103,  107;  Old 
Dominion  S.  S.  Co.  v.  GUmore,  207  U.  S.  398;  West.  Un. 
Tel.  Co.  V.  Commercial  Milling  Co.,  218  U.  S.  406. 

State  statutes  have  been  upheld  only  where  Congress 
left  the  matter  untouched  and  open  to  state  regulation. 
When  the  public  good  requires  such  legislation  it  must 
come  from  Congress  and  not  from  the  States.  Hall  v. 
De  Cuir,  95  U.  S.  486;  Chiles  v.  Chesapeake  &  Ohio  Ry.  Co., 
218  U.  S.  71;  Louisville,  N.  0.  &  T.  Ry.  Co.  v.  Mississippi, 
133  U.  S.  587;  Plessy  v.  Ferguson,  163  U.  S.  537,  540; 
AT.  J.  S.  Co.  V.  Brockett,  121  U.  S.  637;  Hutchinson  on 
Carriers  (3d  ed.),  §§  997,  1077. 

A  contract  for  the  transportation  of  goods  between 
different  States  by  vessel  or  railroad  is  a  part  of  interstate 
commerce  whose  terms  may  be  prescribed  or  regulated 
by  act  of  Congress;  The  Delaware,  161  U.  S.  459,  471; 
and  as  to  the  Harter  Act,  passed  in  1893,  see  Martin  v. 
The  Southwark,  191  U.  S.  1 ;  Patton  v.  T.  &  P.  Ry.  Co.,  179 
U.  S.  658,  663. 

As  to  the  Carmack  amendment,  see  Atlantic  Coast  Ldne 
R.  R.  V.  Riverside  Mills,  219  U.  S.  186. 
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The  contract  for  service  between  a  sailor  and  a  vessel 
engaged  in  foreign  commerce  is  part  thereof  and  its  terms 
may  be  directly  prescribed  by  Congress.  Patterson  v. 
The  Eudara,  190  U.  S.  169,  176;  Robertson  v.  Baldwin,  165 
U.  S.  275. 

Congress  may  prescribe  the  character  of  instruments 
to  be  used  in  interstate  commerce  and  declare  the  result 
of  a  failure  so  to  do  upon  the  agreement  of  employment 
between  master  and  servant.  Johnson  v.  So.  Pacific  Co., 
196  U.  S.  1;  ScMemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.,  205 
U.  S.  1;  St.  Louis  &c.  Ry.  Co.  v.  Taylor,  210  U-  S.  281, 
294,  295. 

Mr.  Charles  W.  Bunn  for  plaintiff  in  error  in  No.  170: 
Probably  the  interests  of  the  railway  company,  plain- 
tiff in  error,  would  be  promoted  by  having  the  act  of 
Congress  sustained,  thus  securing  to  it  at  least  one  imi- 
form  law  of  liability  throughout  the  States  in  lieu  of  the 
differing  laws  of  many  States.  But  the  fact  cannot  be 
ignored  that  for  over  a  centiuy  it  has  been  supposed 
that  laws  such  as  this  fell  within  the  exclusive  power 
of  the  States,  and  that  this  view  is  held  still  by  a  large 
proportion  of  the  bar  and  people.  In  fact,  while  defend- 
ant in  error  as  administratrix  is  maintaining  this  action 
under  this  law,  a  sister  of  deceased,  not  a  party  to  this 
action,  asserts  the  liability  of  the  railway  company  to 
her  under  the  Montana  statute. 

The  act  of  Congress  rests  wholly  upon  the  power  of 
Congress  to  regulate  commerce  among  the  States,  which 
is  the  power  to  prescribe  the  rules  by  which  commerce 
is  to  be  governed.  Adair  v.  United  States,  208  U.  S.  161, 
177.  See  article  by  Mr.  Hackett  in  Harvard  Law  Review 
for  November,  1908.  From  the  adoption  of  the  Consti- 
tution until  recently  it  has  been  understood  universally 
ttiat  the  exclusive  power  is  in  the  States  to  say  for  what 
negligence  a  master  shall  be  liable  to  a  servant,  what  shall 
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be  the  effect  of  the  servant's  contributory  n^ligence, 
what  shall  be  the  master's  liability  for  the  acts  of  fellow 
servants,  whether  any  pecuniary  Uability  shall  arise  out 
of  death  caused  by  negligence,  what  shall  be  the  measure 
of  damage  in  death  and  other  negUgence  cases,  and  who 
shall  receive  the  fruits  of  recovery. 

While  the  power  of  Congress  is  supreme  in  its  sphere, 
it  does  not  extend  beyond  those  subjects  which  pertain 
immediately  and  directly  to  commerce.  The  utmost  in- 
genuity has  failed  to  prove  how  commerce  will  directly 
be  promoted  or  affected,  or  the  movement  of  goods  or 
passengers  by  rail  directly  influenced,  by  any  rule  govern- 
ing the  master's  liability  to  his  servant  for  defects  in  ap- 
pliances, or  for  the  acts  of  fellow  servants,  or  establish  the 
effect  of  the  servant's  own  negligence,  or  determining 
when  a  UabiUty  arises  for  negligent  death,  or  the  extent 
of  the  damages,  or  the  persons  to  whom  the  damages 
shall  go. 

The  act  is  plainly  distinguishable  from  safety  appli- 
ance laws  and  from  laws  prescribing  tests  for  qualification 
of  trainmen.  Such  laws  have  an  obvious  and  direct  relar 
tion  to  commerce.  They  make  transportation  both  of 
passengers  and  freight  safer  and  more  reliable. 

Congress  may  have  authority  to  regtdate  in  some  re- 
spects the  relation  of  master  and  servant,  but  it  has  no 
such  authority  except  to  make  rules  really  and  substanti- 
ally affecting  commerce,  and  the  rules  laid  down  in  the 
act  in  question  do  not  so  affect  conunerce. 

Regulation  of  liability  for  injury  to  an  employ^  merely 
because  the  master  is  engaged  in  interstate  conmierce,  or 
because  the  employ^  is  so  engaged,  is  inadmissible,  the 
particular  regulation  not  being  a  rule  of  conunerce  or 
having  any  relation  to  commerce;  or  at  most  such  a 
shadowy  and  indirect  relation  as  not  to  be  a  r^ulation 
of  conunerce  within  the  power  of  Congress.  County  of 
Mobile  V.  Kimball,  102  U.  S.  691;  GUmcester  Ferry  Co.  v. 
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Pennsylvania,  114  U.  S.  196;  In  re  Rahrer,  140  U.  S.  545; 
Bobbins  v.  Shelby  Taxing  District,  120  U.  S.  489;  United 
States  V.  Knight  Co.,  156  U.  S.  1;  Hooper  v.  California, 
155 U.S.  648. 

The  act  of  Congress  probably  conflicts  with  the  law  of 
every  State,  with  some  in  one  particular,  with  others  in 
another.  It  would  be  impossible  to  enumerate  such  con- 
fficts;  but  some  of  them  are:  in  respect  of  the  liability  for 
the  acts  of  fellow  servants;  in  creating  an  action  for  death 
IMractically  with  unlimited  damages;  in  distribution  of  pro- 
ceeds in  cases  of  recovery  for  death;  in  respect  of  the 
effect  of  contributory  negligence  and  assumption  of  risk; 
in  providing  that  no  contract  may  be  made  between  the 
parties  contrary  to  the  terms  of  the  act;  and  in  giving  two 
years  to  bring  action  and  in  not  requiring,  as  the  laws  of 
some  States  do,  any  preliminary  notice  to  the  defendant. 

Congress  has  assumed  to  enter  the  field  of  the  adminis- 
tration of  deceased  persons.  In  some  States  damages  for 
death  are  not  subject  to  the  claims  of  creditors;  in  others  it 
is  beUeved  that  they  are;  but  if  this  act  is  valid  it  seems 
to  remove  that  question  from  state  control.  Some  States 
give  the  damages  to  the  heirs,  some  to  the  next  of  kin, 
and  some  to  the  widow.  The  rules  in  the  States  varj' 
widely  in  determining  who  is  an  heir  or  next  of  kin  entitled 
to  share  in  the  recovery. 

In  this  particular  case  the  law  of  Montana  would  give 
the  damages  half  to  the  widow  and  half  to  the  sister;  but 
the  act  of  Congress  assumes  to  overrule  these  state  statutes, 
in  the  case  at  bar  giving  the  whole  damage  to  the  widow  to 
the  exclusion  of  the  sister,  instead  of  dividing  it  between 
them. 

Conflicts  between  the  act  of  Congress  and  laws  of  the 
States  result  in  annulling  the  acts  of  the  States,  providing 
that  of  Congress  is  valid,  because  if  this  is  a  regulation 
of  conmnerce  it  is  so  well  settled  as  now  to  be  elementary, 
that  Congress  once  having  acted,  state  power  over  the 
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whole  subject  (if  indeed  the  States  ever  had  any  power) 
is  ended;  and  any  legislation  by  a  State  creating  a  liability 
of  railway  companies  to  their  employes  engaged  in  inter- 
state commerce  would  be  an  unlawful  interference  with 
and  burden  upon  such  commerce.  On  this  clear  principle 
the  plaintiff  in  error  will  not  be  liable  to  the  sister  of  de- 
ceased, or  to  an  administrator  appointed  for  her  benefit 
imder  the  laws  of  Montana,  provided  this  judgment  is 
affirmed. 

Plaintiff  in  error  agrees  with  the  Attorney  Greneral 
that  railway  companies  have  no  employes  who  are  not 
engaged  in  interstate  commerce,  unless  indeed  they  carry 
on  mining  or  some  business  apart  from  transportation. 
The  whole  line  of  a  railroad  extending  through  several 
States  constitutes  a  single  property  and  of  necessity  must 
be  operated  as  such. 

If  the  act  in  question  is  valid  all  employes  of  railwajrs, 
at  least  all  employed  in  or  about  the  transportation 
carried  on  by  railways,  are  taken  out  of  the  jurisdiction 
of  the  States  of  which  they  are  citizens,  to  the  extent 
of  all  the  matters  regulated  by  the  act.  The  same  will 
fdllow,  if  Congress  chooses  to  act  as  to  employ^  of  manu- 
facturers and  merchants  engaged  in  interstate  commerce. 

Mr.  Samuel  A.  Anderson  for  defendant  in  ^ror  in 
No.  170: 

Congress  has  power,  under  the  commerce  clause,  to 
regulate  the  relation  of  master  and  servant  as  between  an 
interstate  carrier  and  an  interstate  servant.  Emplayers* 
LiabaUy  Cases,  207  U.  S.  463;  Adair  v.  United  StateSy 
208  U.  S.  161 ;  Gibbons  v.  Ogden,  9  Wheat.  1,  196;  El  Paso 
&  Northeastern  Ry.  Co.  v.  Oviierrez,  215  U.  S.  87;  Peirce 
V.  Van  Duseuy  78  Fed.  Rep.  693;  The  Daniel  Ball,  10  Wall. 
557;  Oilman  v.  Philadelphia,  3  Wall.  713,  724,  725;  United 
States  V.  Combs,  12  Pet.  72, 78;  Cooley  v.  Board  of  Wardens 
&c.,  12  How.  299;  Patterson  v.  Bark  Evdora,  190  U.  S.  169. 


Digitized  by  VjOOQ IC 


SECOND  EMPLOYERS'  LIABILITY  CASES.       23 
223  U.  S.     Argument  for  Defendant  in  Error  in  No.  170. 

Congress  has  the  power  to  r^ulate  the  relation  of  master 
and  servant  as  between  an  interstate  carrier  and  an  intra- 
state employ^.  See  Missouri  Pacific  Ry.  Co.  v.  Mackey, 
127  U.  S.  205;  Minn,  dt  St.  Louis  Ry.  Co.  v.  Herrick,  127 
U.  S.  210;  Chicago,  Kansas  &  Western  R.  R.  Co.  v.  Pontius, 
157  U.  S.  209;  Tullis  v.  Lake  Erie  &c.  R.  R.  Co.,  175 
U.  S.  348;  BaUimore  &  Ohio  R.  R.  Co.  v.  Baugh,  149  U,  S. 
368;  Minnesota  Iron  Company  v.  Kline,  199  U.  S.  593. 

The  power  of  Congress  to  regulate  commerce  between 
the  States  is  as  great  as  to  regulate  commerce  with  foreign 
nations,  the  power  in  both  instances  originating  solely 
from  the  commerce  clause.  See  Brown  v.  Houston,  114 
U.  S.  622;  Bowman  v.  Chicago  &c.  Ry.  Co.,  125  U.  S.  465; 
Crutcher  v.  Kentucky,  141  U.  S.  47;  Pittsburg  &  Southern 
Coal  Co.  v.  BaUs,  156  U.  S.  577. 

The  fact  that  the  act  declares  that  such  common  car- 
riers shall  be  Kable  for  injuries  to  interstate  servants 
caused  through  the  negligence  of  any  employ^  does  not 
tend  to  impair  its  validity.  Watson  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  169  Fed.  Rep.  942,  950. 

Under  the  decisions  on  the  Safety  Appliance  Acts,  if 
any  car  in  a  train  is  being  used  in  interstate  commerce,  all 
cars  in  that  train  must  be  equipped  according  to  the  pro- 
visions of  the  acts,  whether  such  cars  are  being  used  or 
were  ever  used  in  carrying  interstate  merchandise.  See 
Johnson  v.  Southern  Padfi^c  Ry.  Co.,  196  U.  S.  1 ;  Schlemmer 
V.  Buffalo  &c.  Ry.  Co.,  205  U.  S.  1;  Wabash  Radway  Comr 
pany  v.  United  Stales,  and  Elgin  J.  &  E.  Ry.  Co.  v.  United 
States,  168  Fed.  Rep.  1. 

Congress  has  power  to  impose  liability  upon  an  inter- 
state carrier  by  railroad  in  favor  of  an  interstate  servant 
injured  through  the  negligence  of  other  employes  working 
at  and  about  and  in  coimection  with  such  interstate  rail- 
road, irrespective  of  the  employment  of  the  servant  charge- 
able with  careless  acts  resulting  in  such  injury.  Oilman 
V.  Philadelphia,  3  WaU.  713;  In  re  Debs,  158  U.  S.  564. 
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The  act  in  question  is  not  invalid  because  confined  to 
common  carriers  by  railroad  engaged  in  interstate  com- 
merce, nor  because  it  embraces  all  interstate  employes 
on  interstate  roads,  when  injured  while  engaged  in  such 
service,  without  regard  to  the  character  of  such  service. 
Patterson  v.  Bark  Eudora,  190  U.  S.  169;  KUey  v.  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.,  138  Wisconsin,  215. 

Sections  3  and  4  of  the  act,  the  first  establishing  the 
doctrine  of  comparative  negligence,  the  second  abrogating 
the  doctrine  of  assumption  or  risk  in  certain  cases,  are 
valid  enactments.  Johnson  v.  Southern  Pacific  Ry.  Co., 
196  U.  S.  1 ;  Schlemmer  v.  Buffalo  &c.  Ry.  Co.,  205  U.  S.  1. 

It  was  the  aim  of  Congress  to  do  exact  justice.  As  to 
wisdom  of  such  a  rule  as  applied  to  marine  torts,  see  The 
Max  Morris,  137  U.  S.  1;  The  Mystic,  44  Fed.  Rep.  399. 
Whether  or  not  these  provisions  are  equitable  or  imjust 
is  a  matter  concerning  Congress  and  not  the  courts. 
St.  Louis  &  Iron  Mountain  Ry.  Co.  v.  Taylor,  210  U.  S. 
281,  295. 

Section  5,  limiting  the  right  of  contract  and  providing 
that  no  rule,  etc.,  shall  be  permitted  to  exempt  such 
common  carriers  from  any  liability  created  by  said  act, 
is  a  valid  enactment.  Kiley  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  138  Wisconsm,  215. 

Sections  3,  4  and  5  are  clearly  separable  from  the  main 
body  of  the  statute  and,  even  if  one  or  all  should  be  held 
invaUd,  nevertheless,  the  main  statute  could  and  should 
be  sustained,  notwithstanding  such  invalidity. 

The  statute  is  in  keeping  with  modem  thought  and  is  a 
wise  and  humane  enactment.  Many  States  have  l^is- 
lated  along  similar  lines  and  probably  in  no  State  does  the 
common  law  still  exist  in  its  full  force  and  e£fect.  All  men, 
including  all  persons  engaged  in  the  business  of  transpor- 
tation, now  concede  that  the  general  object  sought  by  the 
enactment  of  the  statute  is  one  that  should  meet  with 
universal  approval. 
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The  Attorney  General,  by  leave  of  the  court,  filed  a  brief 
for  the  United  States,  as  amicus  curiw,  in  No.  170:  ^ 

So  far  as  it  relates  to  the  liability  of  an  interstate  em- 
ployer to  an  interstate  employ^  for  injury  received  through 
the  negligence  of  another  interstate  employ^,  the  act  is  a 
regulation  of  interstate  commerce,  and  within  the  con- 
stitutional power  of  Congress. 

In  the  Employers'  Liability  Cases,  207  U.  S.  463,  the 
enactment  there  considered  was  held  unconstitutional, 
for  the  reason  that  it  imposed  a  liability  to  an  intrastate 
employ^  as  well  as  to  an  interstate  employ^;  while  what 
was  then  said  in  the  opinion  of  the  court  concerning  the 
authority  of  Congress  to  regulate  the  liability  to  an  in- 
terstate employ^  was  not  logically  vital  to  the  decision, 
nevertheless  the  utterance  was  made  after  full  discussion 
of  the  very  question  at  the  bar,  after  solemn  consideration 
of  the  question  by  the  court,  and  in  a  deliberate  purpose 
of  preventing  misconception  by  Congress  of  the  actual 
and  limited  scope  of  the  exact  decision,  with  the  result 
that  Congress  should  not  mistakenly  believe  itself  incapa- 
ble of  enacting  a  new  statute  affecting  interstate  employes 
alone. 

Whether  the  court's  declaration  was,  in  a  technical 
view,  dictimi  or  decision,  the  declaration  certainly  was  not 
casual  or  unconsidered,  but  was  solemnly  made  after  ar- 
gument, upon  consideration,  and  with  serious,  just  and 
beneficent  purpose,  and  see  dissenting  opinions  of  Justices 
Harlan,  McKenna,  Holmes  and  Moody. 

In  the  later  case  of  Adair  v.  United  States,  208  U.  S. 
161,  this  court  treated  the  power  of  Congress  as  settled. 

^  The  brief  contained  the  following  statement: 

The  foregoing  brief  was  prepared  by  the  late  Solicitor  General 
(Lbyd  W.  Bowers  who  died  in  September,  1910)  with  his  accustomed 
care  and  ability.  In  order  that  it  may  properly  be  before  the  court,  I 
adopt  it  and  ask  its  consideration.  Geo.  W.  Wickersham,  Attorney 
General.    December,  1910. 
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Congress  passed  the  act  of  1908  in  the  purpose  of  exer- 
cising a  power  which  this  court,  in  The  Employers'  LiabUr 
ity  Cases  and  in  the  Adair  Case,  solemnly  accorded  to  Con- 
gress; and  the  lower  Federal  courts  have  regarded  those 
cases  as  settling  the  matter.  Watson  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  169  Fed.  Rep.  942;  Zikos  v.  Oregon  R.  R.  & 
Nav.  Co.,  179  Fed.  Rep.  893. 

Whatever  may  be  the  power  of  Congress  to  legislate 
about  or  for  agents  of  interstate  commerce,  when  such 
legislation  can  have  no  substantial  influence  upon  the 
act  which  is  interstate  commerce,  there  can  be  no  doubt 
of  the  congressional  authority  to  legislate  concerning  the 
agents  of  interstate  commerce  in  ways  that  do  substan- 
tially influence  the  act  of  interstate  commerce  about 
which  such  agents  are  engaged,  or  affect  the  reliability, 
security,  promptness  or  economy  of  the  Interstate  Com- 
merce Act.  Interstate  commerce — if  not  always  at  any 
rate  when  the  commerce  is  transportation — ^is  an  act. 

If  Congress  regards  the  rule  of  employer's  responsibility 
established  by  this  new  statute  as  more  conducive  than 
the  old  rule  to  the  secimty  of  the  men  performing  the  act 
of  interstate  commerce,  whether  it  is  right  in  its  conclu- 
sion is  unimportant,  for,  if  that  view  can  be  fairly  enter- 
tained, it  is  not  for  the  courts  to  substitute  their  opinion 
concerning  the  better  policy.  Employers'  Liability  Cases, 
supra;  St.  Louis  &  I.  M.  Ry.  Co.  v.  Taylor,  210  U.  S.  281. 

Testing  the  rule  therefore  by  the  theory  on  which  it 
may  and  does  rest,  it  is  an  enactment  to  promote  not  only 
the  actual,  but  also  the  prompter,  cheaper,  safer  and  more 
efficient,  performance  of  the  act  of  interstate  conmierce 
itself.  Illustrations  of  the  power  of  Congress  to  regulate 
the  act  of  interstate  conunerce  by  legislation  concerning 
the  agents  who  do  it  or  the  instruments  with  which  it  is 
done  exist  both  in  the  Federal  statutes  and  in  the  decisions 
of  this  court. 

Congress  may  create  an  agent  for  doing  interstate 
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commerce,  Pacific  Railroad  Removal  Ca^es,  115  U.  S.  1; 
California  v.  Pacific  Railroad^  127  U.  S.  1;  may  authorize 
the  erection  of  bridges  as  instnimentalities  of  interstate 
commerce,  The  Clinton  Bridge,  10  WalL  454;  Luxton  v. 
North  River  Bridge  Co.,  153  U.  S.  525;  may  prescribe  the 
character  or  qualifications  of  the  agents  of  interstate  com- 
merce— so  as  to  pilots.  See  SjiTaigue  v.  Thompson,  118 
U.  S.  90,  95. 

Such  power  as  the  States  possess  to  license  and  to 
require  the  use  of  pilots  exists  only  because  Congress 
leav^  them  that  power  until  action  by  itself.  Cooley 
V.  Philadelphia  Wardens,  12  How.  299;  Huus  v.  N.  Y.  & 
Porto  Rico  S.  S.  Co.,  182  U.  S.  392;  Olsen  v.  Smith,  195 
U.  S.  332,  344. 

Congress  may  prescribe  the  kind  and  condition  of  the 
material  instruments  with  which  commerce  shall  be  done. 
See  Safety  Appliance  Acts,  March  2,  1893,  27  Stat.  531; 
of  April  1,  1896,  29  Stat.  85;  March  2,  1903,  32  Stat.  943; 
and  numerous  acts  concerning  such  things  as  steam  boilers, 
life  preservers,  lifeboats  and  fire  apparatus  on  vessels. 

The  validity  of  the  Safety  Appliance  Acts  seems  never 
to  have  been  questioned  either  by  the  bar  or  by  this  court. 
Johnson  v.  Southern  Pacific:  Co.,  196  U.  S.  1;  Schlemmer  v. 
B.,  R.  &  P.  Ry.  Co.,  205  U.  S.  1 ;  St.  Lcmis,  I.  M.  &  S.  Ry. 
Co.  V.  Taylor,  210  U.  S.  281. 

The  system  of  licensing  steam  vessels  engaged  in  inter- 
state commerce  was  upheld  in  The  Daniel  Ball,  10  Wall. 
557. 

The  supply  and  distribution  of  cars  as  instruments 
of  interstate  commerce  may  be  regulated  under  the  author- 
ity of  Congress.  Int.  Com.  Comm.  v.  III.  Cent.  R.  R.  Co., 
215  U.  S.  452,  474-474.  For  other  instances  see  Hours 
of  Service  Act,  March  4,  1907,  34  Stat.  1415;  Explosive 
Act  of  July  3, 1866, 14  Stat.  81;  Rev.  Stat.  §§  5353-5355, 
Commodities  Clause;  United  States  v.  Del.  &  Hudson  Co., 
213  U.  S.  366. 
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Congress  may  legislate  in  reasonable  ways  to  preserve 
the  existence  and  conserve  the  efficiency  of  interstate 
employes  against  other  persons  who  are  in  the  same 
interstate  business.  The  Federal  power  is  to  protect  and 
advance  the  act  of  interstate  commerce,  and  so  to  protect 
and  further  the  work  of  any  particular  agent  of  inter- 
state commerce,  against  all  the  world.  In  re  Debs,  158 
U.  S.  564.  Even  a  State  of  the  Union  cannot  sanction  an 
interruption.  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Pennsylvania 
V.  Wheeling  Bridge  Co,,  13  How.  518;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364. 

Congress  would  probably  be  within  its  power  if  it  were 
legislating  solely  for  the  benefit  of  the  interstate  employ^ 
who  is  injured  in  interstate  work,  and  without  reference 
to  the  effect  of  its  legislation  upon  the  security  and  effici- 
ency of  the  interstate  act  itself. 

In  Patterson  v.  Bark  Eudora,  190  U.  S.  169,  the  commerce 
clause  was  held  to  empower  Congress  to  forbid  the  advance 
payments  of  wages  to  seamen  engaged  in  interstate  or 
foreign  commerce.  This  rule  was  enacted  for  the  sole 
benefit  of  the  seamen  as  the  agents  of  commerce.  The 
case  did  not  rest  upon  the  admiralty  powers  of  the  United 
States. 

Congress  may  so  legislate  as  to  preserve  the  utility  or 
the  beneficence  of  commerce  to  those  for  whom  it  is  done 
or  to  the  public  at  large,  and  may  prevent  the  conduct 
of  pernicious  conmierce.  Lottery  Case,  188  U.  S.  321; 
United  States  v.  Del  &  Hudson  Co.,  213  U.  S.  366. 

The  statute  is  a  regulation  of  interstate  commerce 
although  it  creates  a  liability  of  the  interstate  employer 
to  his  interstate  employ^  for  injury  of  the  latter  through 
the  negligence  of  an  intrastate  employ^.  Schlemmer  v. 
Buffalo,  Rochester  Ac.  Ry.,  205  U.  S.  1,  11. 

Abolition  of  the  fellow-servant  rule  is  only  an  extinc- 
tion in  the  particular  case  of  the  doctrine  of  assumed  risk. 

The  constitutional  function  of  Congress  is  to  save  and 
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promote  interstate  commerce;  and  it  may  save  and  pro- 
mote it  through  suppression  of  any  kind  of  injurious  in- 
fluence. In  re  DebSy  158  U.  S.  564;  Loewe  v.  Lawlor,  208 
U.  S.  274. 

Congress  has  forbidden  local  bridges  which  interfere 
with  interstate  navigation;  local  carriage  of  explosives  on 
interstate  trains;  state  or  municipal  interference  with  the 
business  of  interstate  soliciting  agents,  and  state  and 
municipal  taxation  of  interstate  business.  An  act  for 
punishment  of  outsiders  for  stealing  goods  of  a  wrecked 
vessel  was  upheld,  under  the  commerce  clause,  in  United 
States  V.  CoombSy  12  Pet.  72,  77. 

An  interstate  employer  can  be  required  to  be  careful 
about  the  apparatus  that  he  uses,  for  the  protection  of  his 
employ^  who  is  engaged  in  interstate  work,  without  ref- 
erence to  the  interstate  or  intrastate  character  of  the  use 
to  which  the  apparatus  is  being  put  at  the  particular  time. 

If  constitutional  dijBSculty  be  found  about  extending 
the  interstate  employer's  responsibility  to  an  interstate 
employ^  for  negligence  of  an  intrastate  employ^,  the  stat- 
ute then  should  be  construed  as  limited  to  the  case  of  an 
interstate  employe's  negligence. 

The  proper  construction  of  the  statute,  unless  that  con- 
Btruction  will  destroy  it,  includes  the  case  of  an  intrastate 
employe's  negligence. 

The  congressional  selection  of  a  civil  liability  of  the 
interstate  employer  as  the  best  sanction  for  his  new  duty 
of  preventing  injury  of  an  interstate  employ^  through 
negligence  of  his  co-employ6s  is  clearly  allowable;  and,  as 
Congress  had  authority  to  adopt  that  sanction,  it  neces- 
sarily prescribed  to  whom  the  new  civil  right  should  be- 
long. See  Taft,  Cir.  J.,  in  Narramore  v.  Cleveland,  C,  C. 
&  St  L.  Ry.  Co.,  96  Fed.,  Rep.  298,  300. 

A  new  civil  duty  necessarily  involves  a  new  civil  right. 
It  was  allowable,  because  unavoidable,  for  Congress  to 
say  who  should  have  the  right  of  civil  recovery.    Others 
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wise,  even  if  it  would  be  competent  for  the  States  to  desig- 
nate the  possessor  or  beneficiary  of  the  right,  the  state 
l^islatures  might  make  no  such  designation.  In  any 
event,  the  effectiveness  of  the  new  congressional  rule  of 
duty  would  be  left  to  the  choice  of  the  States. 

The  statutory  provisions  that  the  injured  man  may  sue 
and  that,  if  he  dies,  his  personal  representative  may  sue 
for  the  benefit  of  designated  relatives,  are  requisite  to  the 
existence  of  any  effective  right,  and  therefore  of  any  effect- 
ive duty. 

The  designation  of  the  beneficiaries  of  the  new  right, 
in  case  the  injured  employ^  dies,  does  not  interfere  with 
the  ordinary  control  of  the  States  over  post  mortem  suc- 
cession. State  laws  of  descent  have  nothing  to  do  with  the 
question  who  may  continue  settlement  and  finally  take 
title  under  the  homestead  law  of  the  United  States,  after 
death  of  the  original  entryman.  Bemier  v.  Bemier,  147 
U.  S.  242;  McCune  v.  Essig,  199  U.  S.  382. 

Congress  can  enact  that  the  responsibility  of  an  inter- 
state employer  to  an  interstate  employ^  for  n^ligence  of 
co-employ6s  or  negligence  about  appliances  shall  not  be 
entirely  displaced  by  contributing  negligence  of  the  inter- 
state employ^. 

Nobody  has  a  vested  right  in  the  continuance  of  the 
rules  of  the  common  law.  Rights  already  created  under 
those  rules  and  property  already  derived  from  them  have 
sanctity;  but  the  common  law  may  be  changed  as  to  future 
transactions,  just  as  statutes  may  be.  Munn  v.  Illinois^ 
94  U.  S.  113,  134. 

How  the  interstate  employe's  negligence  shall  be  allowed 
to  affect  the  interstate  employer's  liability  for  his  own 
negligence  or  for  negligence  with  which  he  is  chargeable 
is  purely  one  of  policy,  within  the  legislative  discretion, 
and  the  common-law  view  may  rationally  be  rejected. 
The  alternative  conclusion  which  Congress  has  reached 
is  to  be  found  in  the  long-established  rules  of  certain 
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jurisdictionis  not  holding  to  the  common  law  and  in  the 
recent  trend  of  English  and  American  legislation.  See, 
for  instance  the  admiralty  practice,  which  divides  the  loss 
between  persons  concurrently  negligent.  The  Sapphire, 
18  Wall.  61,  56]  The  Max  Mmris,  137  U.  S.  1.  And  contri- 
bution lies  between  joint  tort  feasors  in  admiralty.  Erie 
R.  R.  Co.  V.  Erie  Transp.  Co.,  204  U.  S.  220,  225,  227. 

The  rule  of  comparative  negligence,  variant  in  its  de- 
tails but  always  contradictory  of  the  common-law  rule,  was 
established  by  the  coiu*ts  in  Illinois,  Kansas  and  Tennessee. 
Galena  v.  Jacobs,  20  Illinois,  478,  496;  Chicago  v.  Steams, 
105  Illinois,  554;  Union  Pacific  R.  R.  Co.  v.  RoUins,  5 
Kansas,  167,  180;  Kansas  &c.  R.  R.  Co.  v.  Peavey,  29  Kan- 
sas, 169,  180;  Nashville  &c.  R.  R.  Co.  v.  Smith,  6  Heisk. 
174;  Nashmlle  &c.  R.  R.  Co.  v.  Carroll,  6  Heisk.  347, 366. 

For  statutory  instances,  see  Georgia  Code,  §2972; 
Florida  Laws  of  1887,  c.  3744,  §  1;  Mississippi  Code  of 
1892,  §  3548;  English  Employers'  Liability  Acts,  Aug.  6, 
1897;  60  and  61  Vict.,  c.  37,  §  1;  Act  of  July  30,  1900,  63 
and  64  Vict.,  c.  22;  McNicholas  v.  Dawson,  68  L.  J.  (Q.  B.) 
470. 

It  seems  never  to  have  been  held  anywhere  that  the 
Federal  or  any  «tate  constitution  requires  that  contribu- 
tory negligence  be  either  total  or  a  partial  defense. 

As  to  statutes  adopting  the  rule  of  comparative  neg- 
ligence and  abolishing  contributory  negligence,  see  Nor. 
Pac.  Ry.  Co.  v.  Castle,  172  Fed.  Rep.  841,  843;  Alabama 
G.  S.  Ry.  Co.  V.  Coggings,  88  Fed.  Rep.  455;  Christian  v. 
Macon  Ry.  &  Light  Co.,  120  Georgia,  314;  Railroad  Co.  v. 
Foxtvarih,  41  Florida,  1,  63;  Phila.,  B.  &  W.  R.  R.  Co.  v. 
Tucker,  35  App.  D.  C.  123,  38  Washington  Law  Reporter, 
230;  PvUiam  v.  Illinois  Central  R.  R.  Co.,  75  Mississippi, 
627;  Schlemmer  v.  Buffalo  &c.  Ry.  Co.,  205  U.  S.  1. 

Congress  likewise  can  modify,  as  it  did  in  §4,  as  to 
interstate  employes  the  assumption  of  risk  rule  in  causes 
where  the  conmxon  carrier  has  violated  any  statute  en- 
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acted  for  the  safety  of  employ^  and  so  contributed  to  the 
injury  or  death  of  such  employ^. 

Recent  statutory  abrogation  of  the  doctrine  of  assiunp- 
tion  of  risk  will  be  found  in  North  Carolina  Act  of  Febru- 
ary 23,  1897,  Private  Laws  of  1897,  c.  56;  Massachusetts 
Laws  of  1895,  c.  362,  §  7;  New  York  act  of  April  15, 1902, 
Laws  of  1902,  Vol.  2,  c.  600,  §3,  pp.  1748-50;  English 
Employers'  Liability  Act  of  1880,  as  interpreted  in  Thomas 
V.  Quartermainey  18  Q.  B.  D.  685,  and  Smith  v.  Baker,  App. 
Cas.  1891,  325;  English  Employers'  Liability  Act  of 
July  30,  1900,  63  and  64  Vict.,  c.  22;  Federal  Safety 
Appliance  Act  of  March  2,  1893,  as  amended  April  1, 
1896,  §  8  (27  Stat.  531,  and  29  Stat.  85). 

For  judicial  authorities  upholding  general  statutory 
changes  of  that  nature,  see  Coley  v.  Railroad  Co.,  128  Nor. 
Car.  534;  S,  C,  129  Nor.  Car.  407;  Missouri  Pacific  Ry.  Co. 
V.  Mackey,  127  U.  S.  205;  Miss.  &  St.  Louis  Ry.  Co.  v. 
Herricky  127  U.  S.  210;  Chicago  K.  &  Western  R.  R.  Co.  v. 
Pontius,  157  U.  S.  209;  TvUis  v.  Lake  Erie  &  West.  R.  R. 
Co.,  175  U.  S.  348;  Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
593;  Narramore  v.  Cleveland  &c.  R.  R.  Co.,  96  Fed.  Rep. 
298,  302;  KUpatrick  v.  Grand  Trunk  Ry.  Co.,  74  Vermont, 
288;  Schlemmer  v.  Buff.,  Roch.  &  PiUs.  Ry.  Co.,  205  U. 
S.  1,  11-14;  Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1. 

Sections  3  and  4,  concerning  contributory  n^ligence 
and  assumption  of  risk,  are  each  clearly  separable  from 
the  rest  of  the  statute;  and  even  if  they  are  unconstitu- 
tional that  would  not  affect  the  operation  of  the  rest  of 
the  act.    El  Paso  &c:  Ry.  Co.  v.  Gutierrez,  215  U.  S.  87. 

Congress  did  not  attempt,  either  in  the  act  of  1908  or 
that  of  April  5,  1910,  to  confer  a  new  jurisdiction  upon 
state  comls  over  actions  in  enforcement  of  the  new  Fed- 
eral right;  and,  even  if  the  act  of  April  5,  1910,  should 
be  construed  as  embracing  such  an  attempf ,  its  invalidity 
in  that  respect  would  not  affect  the  substantive  rules  of 
law  established  by  the  act  of  1908.    Nor  can  Congress  be 
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considered  to  have  made  the  operation  of  the  substantive 
rules  of  law  established  by  the  act  of  1908  dependent 
upon  the  willingness  of  all  or  any  state  courts  to  take 
cognizance  of  actions  founded  upon  those  rules.  HoxU 
V.  N.  r.,  N.  H.  &  H.  R.  R.  Co.,  73  Atl.  Rep.  754,  762,  is 
clearly  wrong. 

The  act  of  1908  did  not  try  to  give  a  new  jurisdiction 
of  its  own  creation  to  the  state  courts.  The  act  deals  en- 
tirely with  rights  and  duties — not  with  remedies.  It 
creates  rules  of  substantive  law. 

The  state  courts,  inasmuch  as  Congress  did  not  give 
exclusive  jurisdiction  to  the  Federal  courts,  could  and 
should  use  their  general  jurisdiction,  given  to  them  by 
their  state  legislatures,  in  enforcement  of  the  Federal 
right.  The  privilege  of  the  state  courts  so  to  use  their 
jurisdiction  is  und^able,  when  neither  Congress  nor  the 
state  l^islature  has  withdrawn  thajt  privilege  in  a  particu- 
lar case.  The  general  grant  of  jiuisdiction  by  state  law 
is  sufficient  to  cover  any  right,  whether  created  by  the 
law  of  that  State  or  of  other  States  or  of  the  United  States 
or  of  foreign  countries.  Congress  has  left  the  state  courts 
free  to  use  that  general  jiuisdiction,  by  not  prohibiting 
its  use;  and  the  terms  of  the  State's  grant  of  jiuisdiction 
cover  the  case.    Claflin  v.  Houseman,  93  U.  S.  130. 

It  is  the  duty,  as  well  as  the  right,  of  the  state  courts 
to  take  jurisdiction  of  actions  under  the  Federal  Em- 
ployers' Liability  Act.  Report  of  the  Senate  Committee  on 
the  Judiciary,  March  22, 1910, 61st  Congress,  2d  Session. 

The  statute  makes  no  reference  to  remedies,  and  es- 
tablishes the  law  independently  of  remedies.  The  clause  of 
1910  about  concurrent  jurisdiction  of  the  state  courts  was 
obviously  intended  to  prevent  a  mistaken  and  important 
reduction  of  remedies — not  to  make  new  conditions  upon 
the  operation  of  the  original  statute. 

Further,  the  attitude  of  the  state  courts  can  make  no 
real  difference  in  the  operation  of  the  statute.    In  the 
VOL.  ccxxiii — 3 


Digitized  by  VjOOQ IC 


34  OCTOBER  TERM,  1911. 

Brief  for  the  United  States  in  No.  170.  223  U.  S. 

first  place,  any  claimant  of  the  new  Federal  right  can  go 
into  a  Federal  court  by  simply  laying  his  damages  at 
more  than  $2,000.  In  the  second  place,  as  already  sug- 
gested, this  court  can  doubtless  compel  the  state  courts 
to  exercise  in  aid  of  the  new  Federal  right  such  jurisdiction 
as  those  courts  have  under  state  laws. 

The  act  does  not  deprive  a  railroad  of  its  property 
without  due  process  of  law,  in  violation  of  the  Fifth 
Amendment. 

Assuming  that  the  due  process  requirement  of  the 
Fifth  Amendment  is  equivalent  to  the  equal  protection 
of  the  laws  required  by  the  Fourteenth  Amendment,  the 
authorities  show  that  this  court  has  already  repeatedly 
disposed  of  these  objections  to  the  act. 

The  following  cases  sustain  state  statutes  abolishing 
the  fellow-servant  rule  upon  railroads  alone,  against  ex- 
press attack  under  the  Fomi^eenth  Amendment:  Missouri 
Pacific  Ry.  Co.  v.  Mackeyy  127  U.  S.  205;  Minn.  &  St 
Louis  R.  R.  Co.  V.  Herrick,  127  U.  S.  210;  Chicago  &c.  R. 
R.  Co.  V.  Pontius,  137  U.  S.  209;  TuUis  v.  Lake  Erie  A 
Northern  R.  R.  Co.,  175  U.  S.  348;  St.  Louis  Bridge  R.  R. 
Co.  V.  Callahan,  194  U.  S.  628;  Minnesota  Iron  Co.  v.  Kline, 
199  U.  S.  593;  P.  C.  C.  &  St.  L.  R.  R.  Co.  v.  Lightheiser, 
212  U.  S.  560;  Louisville  &  NashtriUe  R.  R.  Co.  v.  Melion, 
218U.  S.  36. 

Pertinent  support  of  other  legislation  making  special 
rules  for  railroads  is  f oimd  in  Martin  v.  Pittsburg  &  Lake 
Erie  R.  R.  Co.,  203  U.  S.  284;  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Paul,  173  U.  S.  404;  United  States  v.  Delaware  & 
Hudson  Co.,  213  U.  S.  366,  417. 

Extension  of  the  new  rules  to  interstate  employes  gen- 
erally was  permissible.  Their  restriction  to  employ&s  in- 
jured in  consequence  of  special  railroad  hazard  was  not 
required  by  the  Constitution. 

Of  the  cases  above  cited,  concerning  statutes  abolish- 
ing the  fellow-servant  rule  upon  railroads,  the  following 
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related  to  injuries  which  did  not  result  from  any  peculiar 
hazard:  Chicago  &c.  R.  R.  Co.  v.  Pontius,  157  U.  S.  209; 
St.  Louis  &c.  Terminal  R.  R.  Co.  v.  Callahan,  194  U.  S. 
628  (see  the  full  facts  in  S.  C,  170  Missouri,  473) ;  Minnesota 
Iron  Co.  V.  Kline,  199  U.  S.  593;  Louisville  &  Nashville 
R.  R.  Co.  V.  Melion,  218  U.  S.  36. 

El  Paso  &  NortheaMem  Ry.  Co.  v.  Gutierrez,  215  U.  S. 
87,  while  not  explicitly  treating  it,  really  covers  the  exact 
point  as  presented  under  this  legislation. 

The  cases  at  bar  involve  no  question  under  §5  con- 
cerning the  validity  of  a  contract  exempting  the  carrier 
from  responsibiUty  under  the  rules  of  the  statute.  That 
section  is  manifestly  separable  from  the  rest  of  the  act. 
Strong  principle  and  much  authority  support  its  validity; 
but  its  palpable  separableness  maJces  discussion  of  the 
section  now  imnecessary.  McNamara  v.  Washington 
Terminal  Co.,  38  Wash.  Law  Rep.  343,  in  which  §  5 
of  the  present  act  was  construed  and  upheld.  The 
separableness  of  §  5  is  too  plain  for  discussion. 

Mr.  John  L.  Hall  for  plaintifif  in  error  in  No.  289  and 
defendant  in  error  in  No.  290: 

The  act  is  not  in  itself  a  regulation  of  commerce.  Gib- 
bons  V.  Ogden,  9  Wheat.  196. 

The  Constitution  which  enumerates  the  powers  of  the 
National  Government  is  in  itself  a  limitation  upon  the 
power  of  Congress  to  legislate.  United  Stales  v.  Knight, 
156  U.  S.  1,  11. 

The  Constitution  guarantees  the  existence  of  the  powers 
of  the  state  governments  no  less  than  it  guarantees  the 
powers  of  the  Federal  Government.  Cooley  on  Const, 
lim.  592;  Ward  v.  Maryland,  12  Wall.  418.  This  act  is 
not  one  which  plainly,  logically,  and  directly  tends  to 
promote  commerce  between  the  States.  Hopkins  v. 
United  States,  171  U.  S.  592. 

In  cases  in  which  this  court  has  described  the  power 
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of  the  States  to  legislate  upon  interstate  commerce,  the 
legislation  which  has  been  under  consideration  has  always 
directly  and  logically  affected  the  intercourse  between 
the  States,  see  HaU  v.  DeCuir,  95  U.  S.  485;  Robbins  v. 
Shelby  County  Taxing  District,  120  U.  S.  489;  Brown  v. 
Maryland,  4  Wash.  C.  C.  378;  Gibbons  v.  Ogden,  9  Wheat.  1 ; 
CrandaU  v.  Nevada,  6  Wall.  35;  Wabash  R.  R.  v.  Illinois, 
118  U.  S.  557;  NashtriUe  &c.  R.  R.  v.  Alabama,  128  U.  S. 
96 ;  Osborne  v.  Florida,  164  U.  S.  650;  Pullman  Co.  v.  AdamSy 
189  U.  S.  420;  Gladson  v.  Minnesota,  166  U.  S.  427;  Illi- 
nois Central  R.  R.  v.  Illinois,  163  U.  S.  142. 

The  cases  of  Coe  v.  Errol,  116  U.  S.  517;  Cooper  Mfg.  Co. 
V.  Ferguson,  113  U.  S.  727;  N.  Y.,  N.  H.  &  H.  R.  R.  v. 
New  York,  165  U.  S.  628;  LouistriUe  &c.  Ry.  Co.  v.  Mis- 
sissippi, 133  U.  S.  587;  Hennington  v.  Georgia,  163  U.  S. 
299;  Telegraph  Co.  v.  James,  162  U.  S.  650;  Nashville  &c. 
Ry.  V.  Alabama,  128  U.  S.  96,  involve  the  consideration  of 
statutes  which  bear  directly  and  naturally  upon  the  com- 
merce itself. 

Any  regulation  to  come  within  the  meaning  of  the  inter- 
state commerce  clause  must  be  direct  and  logical  and  not 
indirect,  remote  and  merely  incidental.  Addyston  P.  & 
S.  Co.  V.  United  States,  175  U.  S.  211 ;  Hooper  v.  California, 
155  U.  S.  648;  Munn  v.  Illinois,  94  U.  S.  113;  L.  6c  N.  Ry. 
V.  Kentucky,  161  U.  S.  677;  Lake  Shore  Ry.  v.  Smith,  173 
U.  S.  684. 

The  act  does  not  declare  that  it  regulates  interstate 
commerce.  It  prescribes  no  rule  by  which  commerce  is 
to  be  governed;  it  determines  no  conditions  upon  which  it 
shall  be  conducted.  It  does  not  seek  to  secure  equality 
and  freedom  against  discrimination.  It  does  not  deter- 
mine when  it  shall  be  free  or  when  it  shall  be  subject  to 
any  duties  or  other  burdens.  See  Minority  Report  on  the 
redraft  of  this  bill  known  as  H.  R.  No.  2310  of  the  60th  Con- 
gress, 1st  Session;  and  Report  No.  1386,  H.  R.,  60th  Con- 
gress, 1st  Session. 
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Cases  arising  under  maritime  law  in  which  acts  of  Con- 
gress upon  the  relations  of  owners  of  ships  to  the  owners 
of  goods,  upon  the  relations  with  passengers  and  employes, 
have  been  sustained,  rest  not  on  the  commerce  clause 
but  on  the  admiralty  jurisdiction.  Craig  v.  Insurance 
Company,  141  U.  S.  638;  BtUler  v.  Boston  S.  S.  Co.,  130 
U.  S.  548;  and  see  B.  (fc  0.  R.  R.  v.  Maryland,  21  Wall. 
456;  In  re  Gamett  et  al.,  141  U.  S.  1;  The  Daniel  Ball,  10 
Wall.  557;  The  Roanoke,  189  U.  S.  185;  The  Lottawanna, 
21  WaU.  558. 

Acts  which  are  held  constitutional  when  applied  to 
maritime  regulation  are  not  necessarily  constitutional 
when  applied  to  conunerce  by  land. 

The  Safety  Appliance  Acts  are  justified  because  it  was 
essential  that  States  should  not  legislate  as  to  the  instru- 
mentalities which  should  be  used  by  railroads.  Such 
legislation  by  States  would  interfere  with  interstate  com- 
merce and  place  a  burden  upon  free  and  rapid  transporta- 
tion. The  legislation  was  national  in  its  character  and 
required  uniformity  of  regulation.  United  States  v.  South- 
em  Ry,  Co.,  164  Fed.  Rep.  351. 

This  act  invades  the  sovereignty  of  the  States.  Trade- 
Mark  Cases,  100  U.  S.  96;  Barbier  v.  CmnoUy,  113  U.  S. 
27;  Hooper  v.  Califamia,  155  U.  S.  648. 

If  Congress  has  the  power  to  determine  the  liability  of 
a  railroad  company  to  its  employes  simply  because  both 
are  engaged  in  interstate  conunerce,  then  it  has  the  same 
ri^t  to  r^ulate  the  liability  of  a  shipper  to  its  employ^ 
when  engaged  in  interstate  commerce.  In  fact,  there  is 
scarcely  any  relation  upon  which  it  cannot  legislate. 
The  States  would  be  shorn  of  their  power  to  regulate 
their  domestic  affairs.  Houston  v.  Moore,  5  Wheat.  1,  48; 
Keller  Y.  United  States,  213  U.  S.  138;  Leisy  v.  Hardin,  135 
U.  S.  100;  Pa.  R.  R.  v.  Knight,  192  U.  S.  21 ;  Chicago  &c. 
8.  B.  V.  Solan,  169  U.  S.  133;  United  States  v.  E.  C.  Knight 
Co.,  156  U.  S-  1 ;  Northern  Securities  Co.  v.  United  States, 
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193  U.  S.  197;  L.  &  N.  R.  R.  v.  KerUucky,  161  U.  S. 
677. 

The  act  r^ulates  the  relation  of  master  and  servant 
as  to  things  which  are  not  exclusively  interstate  commerce. 

It  substantially  reenacts  in  this  particular  the  words 
of  the  previous  Employers'  Liability  Act,  and  must  be 
presumed  to  have  been  drafted  with  knowledge  of  the 
judicial  construction  which  those  words  had  received. 
Employers'  Liability  Cases,  207  U.  S-  463. 

An  interstate  carrier  is  also  an  intrastate  carrier  and 
employ^  upon  the  same  train  may  be  engaged  at  the 
same  time  in  interstate  and  intrastate  commerce;  the 
statute  therefore  confers  a  right  of  recovery  upon  employfe 
engaged  in  intrastate  commerce,  and  thus  touches  the 
relation  of  master  and  servant  as  to  matters  concerned 
with  intrastate  commerce. 

The  right  of  the  State  to  regulate  its  commerce  within 
its  own  borders  is  paramount  to  the  power  of  Congress  to 
regulate  such  commerce.    The  License  Cases,  5  How.  504. 

The  act  touches  directly  and  seeks  to  regulate  the  re- 
lation of  master  and  servant  as  to  intrastate  business. 
Hoxie  V.  N.  Y,,  N.  H.  &  H.  R.  R.  Co.,  82  Connecticut,  352, 
368. 

When  Congress  seeks  to  impose  some  new  rule  of  liabil- 
ity upon  employers  engaged  in  interstate  commerce,  it 
is  imposing  a  rule  of  liability  to  the  same  extent  in  effect 
upon  those  who  are  engaged  in  intrastate  commerce. 
It  denies  the  authority  of  the  State  to  regulate  its  domestic 
commerce,  which  is  in  no  respect  inferior  to  the  power 
of  Congress  to  regulate  interstate  commerce.  Z'Ucos  v. 
Oregon  R.  &  N.  Co.,  179  Fed.  Rep.  893. 

The  act  is  unconstitutional  in  that  it  violates  the  Fifth 
Amendment  to  the  Constitution,  which  is  a  limitation 
upon  the  power  of  Congress,  while  the  Fourteenth  is  a 
limitation  upon  the  power  of  the  States.  The  purpose  of 
both  amendments  is  to  secure  the  existence  of  fuildamental 
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justice  and  to  prevent  capricious  and  arbitrary  legislation 
whereby  unfair  burdens  are  placed  upon  one  class  of 
persons. 

The  construction  placed  upon  one  Amendment  is  ap- 
plicable to  the  other.  San  Mateo  County  v.  So.  Pac.  Ry., 
13  Fed.  Rep.  151;  Dent  v.  West  Virginia,  129  U.  S.  114; 
Sinking  Fund  Cases,  99  U.  S.  718;  French  v.  Barber  As- 
phaU  Co,,  181  U.  S.  324;  Munn  v.  lUinois,  94  U.  S.  123; 
Giozza  V.  Tieman,  148  U.  S.  657;  Hurtado  v.  California, 
110  U.  S.  516;  Chdf,  Colorado  &c.  R.  R.  v.  EUis,  165  U.  S. 
150. 

The  act  violates  the  Fifth  Amendment  because:  It  im- 
poses upon  conmion  carriers  by  rail  engaged  in  interstate 
commerce  liabiUties  which  are  not  imposed  upon  others 
engaged  in  interstate  commerce;  it  deprives  common  car- 
riers by  rail  engaged  in  interstate  commerce  of  defenses 
which  are  available  to  others  engaged  in  interstate  com- 
merce; it  limits  the  powers  of  contract  of  common  carriers 
by  rail  engaged  in  interstate  commerce  in  their  relations 
with  their  employ^,  and  does  not  limit  such  powers  of 
others  engaged  in  interstate  commerce. 

Congress  sought  no  reasonable  or  proper  basis  for  the 
classification,  although  its  attention  was  directed  to  the  ne- 
cessity for  such  a  distinction.  See  Cong.  Rec.  1908,  4433. 
Congress  is  not  seeking  to  regulate  interstate  commerce 
by  regulating  the  hazardous  business  of  operating  a  rail- 
road, but  is  attempting  to  regulate  carriers  by  rail  in  all 
of  their  departments,  and  liability  is  imposed  in  favor  of 
all  employes  while  engaged  in  interstate  commerce. 

The  Fifth  Amendment  insxu'es  equal  protection  of  the 
laws.  It  prevents  distinctions  and  classifications,  imless 
the  classifications  are  made  upon  some  basis  which  is 
natural  and  not  arbitrary.  Gulf,  Colorado  dtc.  R.  R.  v. 
EUis,  165  U.  S.  150;  Missouri  Pacific  Ry.  v.  Mackey,  127 
U.  S.  205;  Minneapolis  Ac.  Ry.  v.  Herrick,  127  U.  S.  210; 
Chicago  &c.  R.  R.  v.  PorUius,  157  U.  S.  209. 


Digitized  by  VjOOQ IC 


40  OCTOBER  TERM,  1911. 

Argument  for  Railroad  Co.  in  Noe.  289  and  290.    223  U.  S. 

As  a  basis  for  classification  by  special  legislation  of  Con- 
gress, this  court  has  no  right  to  assume  that  the  majority 
of  the  members  of  the  class  who  are  favored  by  this  legis- 
lation are  exposing  their  lives  to  extraordinary  risks  when 
the  facts  are  to  the  contrary.  This  court  will  determine 
for  itself  the  propriety  of  the  classification,  Lochner  v. 
New  York,  198  U.  S.  45. 

It  is  for  this  court  to  assume  that  those  actually  en- 
gaged in  the  movement  and  operation  of  trains  form  a 
greater  part  or  even  one-half  of  the  total  number  of  em- 
ployes engaged  in  the  business  of  interstate  commerce  of 
any  carrier  by  rail  so  engaged. 

A  classification  is  not  justified  by  general  considerations 
when  the  reason  for  the  classification  applies  to  less  than 
one-fifth  of  the  class  selected.  Accident  Insiu'ance  Man- 
ual, 365-371;  21st  Report  Interstate  Com.  Comm.  153; 
and  see  Louisville  &  Nashville  Ry.  v.  MeUon,  218  U.  S. 
36;  TvUis  v.  Lake  Erie  &  W.  R.  R.,  175  U.  S.  348;  Magoun 
V.  Illinois  Trust  &  Savings  Bank,  170  U.  S.  294;  Orient 
Ins,  Co.  V.  Daggs,  172  U.  S.  557;  Minnesota  Iron  Co.  v. 
Kline,  199  U.  S.  593;  Martin  v.  Pittsburg  &c.  R.  R.,  203 
U.  S.  284;  Southwestern  Oil  Co.  v.  Texas,  217  U.  S.  114; 
Johnson  v.  Ry.  Co.,  43  Minnesota,  222,  as  to  classifications, 
holding  that  one  rule  of  liability  cannot  be  established  for 
railway  companies  merely  as  such  and  another  rule  for 
other  employers  under  like  circmnstances,  and  that  special 
l^slation  to  be  not  class  legislation  must  not  only  treat 
alike  under  the  same  conditions  all  who  are  brought  within 
its  influence,  but  in  its  classification  it  must  bring  within 
its  influence  all  who  are  under  the  same  conditions. 

The  act  has  not  included  within  its  provisions  the  inter- 
state employes  of  all  other  persons  engaged  in  interstate 
commerce. 

It  includes  within  its  terms  only  one  class  of  employers 
who  are  engaged  in  interstate  commerce;'  namely,  rail- 
roads.    It  discriminates  against  railroad  companies  en- 
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gaged  in  interstate  commerce  who  operate  and  maintain 
boats,  wharves,  docks  and  incidental  equipment,  and 
other  employers  engaged  in  interstate  commerce  operat- 
ing and  maintaining  boats,  wharves,  and  incidental  equip- 
ment under  precisely  the  same  conditions. 

The  provisions  of  §  5  violate  the  Fifth  Amendment  in 
that  they  interfere  with  freedom  of  contract.  Adair  v. 
United  States,  supra. 

The  right  to  contract  is  as  well  recognized  as  the  right 
to  property.  AUgeyer  v.  Louisiana,  165  U.  S.  578;  Railr 
road  Co.  v.  Richmond,  19  Wall.  584;  Hoxie  v.  N.  Y.,  N.  H. 
&  H.  R.  R.  Co.,  82  Connecticut,  352,  369. 

If  the  act  is  constitutional,  plaintiff  in  this  case  cannot 
recover  as  the  employ^  must  be  engaged  in  interstate  com- 
merce at  the  time  of  his  injury  in  order  to  maintain  his 
action  under  the  statute,  and  the  burden  is  necessarily 
upon  the  plaintiff  to  show  that  at  the  time  of  the  injury 
he  was  not  engaged  in  intrastate  commerce. 

The  work  performed  by  some  employes  may  be  properly 
described  as  dangerous,  while  the  work  performed  by 
other  employ^  is  subject  to  no  more  risks  than  the  ordi- 
nary occupations  of  life.  There  are  employes  engaged  in 
the  direct  movement  and  operation  of  trains;  employes 
engaged  in  the  repair  and  maintenance  of  tracks;  those 
engaged  in  the  construction  and  repair  of  locomotives  and 
cars;  those  whose  duties  are  purely  commercial  and  clerical. 
See  on  this  point  Foley  v.  Railroad,  64  Iowa,  644;  Stroble 
V.  Railroad,  70  Iowa,  555;  M alone  v.  Railroad,  65  Iowa, 
417;  Johnson  v.  Railroad,  43  Minnesota,  222;  Jemming  v. 
Railroad,  96  Minnesota,  302;  Missouri,  K.  &  T.  R.  R.  v. 
Medaris,  60  Kansas,  151 ;  Indianapolis  &  G.  R.  R.  v.  Fore- 
man,  162  Indiana,  85;  Taylor  v.  Southern  Railway,  178 
Fed.  Rep.  380;  St.  Louis  &  St.  F.  R.  R.  v.  Delk,  158  Fed. 
Rep.  931. 

The  car  involved  in  this  case  bore  the  same  relation 
to  interstate  commerce  that  it  would  have  borne  had  it 
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been  in  the  repair  shop  awaiting  repairs,  and  under  those 
circumstances  the  men  engaged  in  repairing  the  car  would 
not  have  been  engaged  in  interstate  commerce  or  any 
other  commerce. 

The  carrier  is  not  liable  for  the  n^gence  of  an  intra- 
state employ^.  Zikos  v.  Oregon  Railroad  &  Navigai/ion  Co.j 
179  Fed.  Rep.  893. 

The  act  seeks  to  r^ulate  the  relations  of  the  employer 
to  the  members  of  the  family  of  a  deceased  employ^, 
which  Congress  cannot  do  under  its  power  to  regulate 
commerce. 

In  this  respect  the  act  invades  the  settled  limits  of  the 
sovereignty  of  the  States,  Williams  v.  Fears,  179  U.  S.  270, 
and  also  seeks  to  determine  the  administration  of  the  es- 
tates of  deceased  persons.  Congress  has  not  the  power  to 
create  the  duties  of  an  administrator.  The  power  of  the 
administrator  is  limited  by  the  authority  granted  him 
by  the  State  which  created  his  oflSce. 

A  strict  construction  of  this  statute,  which  alters  the 
common  law,  is  required,  and  no  sufficient  provision  has 
been  made  for  the  assessment  of  damages.  Setvall  v. 
Jones,  26  Massachusetts,  9  Pick.  412;  United  States  v. 
Fisher,  2  Cranch,  358;  Shaw  v.  Railroad  Co.,  101  U.  S. 
657. 

Mr.  Endicott  P.  SaUonstaU,  with  whom  Mr.  George  D. 
Burrage  was  on  the  brief,  for  plaintifif  in  error  in  No.  290, 
and  defendant  in  error  in  No.  289: 

The  Employers'  Liability  Act  of  1906  was  declared  un- 
constitutional because  it  was  addressed  to  all  common 
carriers  engaged  in  interstate  commerce,  and  imposed 
a  liability  upon  them  in  favor  of  any  of  their  employes, 
without  qualification  or  restriction  as  to  the  business  in 
which  the  carriers  or  their  employ^  might  be  engaged 
at  the  time  of  the  injury.  Employers^  lAabUity  Cases,  207 
U.  S.  498. 
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Immediately  thereafter  Congress  enacted  the  act  of 
April  22,  1908,  and  met  the  objections  to  the  former  act. 
See  report  of  House  Committee  on  the  Judiciary  on 
House  Bill  20310;  Thornton's  Employers'  Liability,  247- 
260.  The  act  has  been  passed  on  and  upheld  in  Watson 
V.  St.  LauiSy  I.  M.  A  S.  Ry.  Co.,  169  Fed.  Rep.  942;  Col- 
asurdo  v.  Central  R.  R.  of  N.  /.,  180  Fed.  Rep.  832;  Zikos 
V.  Oregon  R.  A  N.  Co.,  179  Fed.  Rep.  893;  Fvlgham  v. 
Midland  Valley  R.  Co.,  167  Fed.  Rep.  660;  Winfree  v.  Narthr 
em  Pac.  Ry.  Co.,  173  Fed.  Rep.  65;  Dewberry  v.  Southern 
Ry.  Co.  175  Fed.  Rep.  307;  Bottoms  v.  Louis  &  S.  F.  R. 
Co.,  179  Fed.  Rep.  318,  and  held  unconstitutional  only  in 
Hoxie  V.  N.  Y.,  N.  H.  A  H.  R.  R.  Co.,  82  Connecticut,  354, 
and  Mondou  v.  Same,  82  Connecticut,  373. 

Congress  has  power  to  r^ulate  the  relations  of  master 
and  servant  as  between  an  interstate  carrier  and  an  inter- 
state employ^.  State  v.  Chicago,  M.  &  St.  Paul  R.  Co., 
136  Wisconsin,  407,  at  410. 

Congress  has  power,  in  regulating  the  relations  of  master 
and  servant,  as  aforesaid,  to  ma^ke  an  interstate  carrier  li- 
able to  an  interstate  employ^  for  the  negligence  of  an  intra- 
state employ^.  Watson  v.  St.  Louis  &c.  Ry.  Co.,  supra; 
United  States  v.  Col.  &  N.  W.  R.  R.  Co.,  157  Fed.  Rep.  321 ; 
The  Daniel  Ball,  10  Wall.  557,  566;  In  re  Debs,  158  U.  S. 
564,  599;  United  States  v.  Burlington  &c.  Ferry  Co.,  21 
Fed.  Rep.  331,  340;  The  Hazel  Kirke,  25  Fed.  Rep.  601, 
607. 

If  the  act  is  constitutional,  but  applies  only  where 
the  negligent  fellow-servant  is  engaged  in  interstate  com- 
merce, the  road  is  liable,  as  there  was  evidence  that  the 
n^ligence  which  caused  the  accident  was  that  of  interstate 
employ^. 

The  provisions  of  the  act  in  this  respect  are  separable, 
and  liability  may  be  upheld  where  the  injury  is  caused  by 
an  interstate  employ^,  although  denied  where  caused  by  an 
intrastate  employ^.    Zikos  v.  Oregon  R.  &  N.  Co.  supra, 
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The  act  does  not  violate  either  the  Fifth  or  the  Four- 
teenth Amendment.  Missouri  Pacific  Ry.  Co.  v.  Mackey, 
127  U.  S.  205;  Minneapolis  &c.  Ry.  Co.  v.  Herrick,  127 
U.  S.  210;  Chicago  &c.  R.  R.  v.  Pontius^  157  U.  S.  209; 
Louismlle  &  Nashville  R.  R.  Co.  v.  Melton,  218  U.  S.  36; 
Tullis  V.  Lake  Erie  &  W.  R.  R.  Co.,  175  U.  S.  348;  Pittsburg 
&c.  Ry.  Co.  V.  Ross,  212  U.  S.  560. 

Congress  has  power  to  provide  a  remedy  to  an  injured 
employ^  of  an  interstate  carrier  as  provided  in  §  3  of  the 
act;  The  Max  Morris,  137  U.  S.  1,  14;  Johnson  v.  Southern 
Pacific  Co.,  196  U.  S.  l;Schlemmer  v.  Buffalo  &c.  Ry.  Co., 
205  U.  S.  1. 

The  common-law  rule  that  contributory  negligence  b  a 
bar  to  recovery  may  be  altered  or  abolished  by  the  legis- 
lature whenever,  in  its  discretion,  it  sees  fit  to  do  so. 
Munn  V.  Illinois,  94  U.  S.  113,  134;  Hurtado  v.  People  of 
Calif omia,  110  U.  S.  516;  see  also  Wilmington  Mining  Co. 
V.  FvUcm,  205  U.  S.  60,  74;  Bertholf  v.  O'ReiUy,  74  N.  Y. 
509,524. 

A  legislature  may  by  statute  extend  the  common-law 
liability  of  a  railroad,  Chicago  &c.  Ry.  Co.  v.  Zemecke, 
183  U.  S.  582;  St.  Louis  &c.  Ry.  Co.  v.  Taylor,  210  U.  S. 
281;  or  limit  it,  Martin  v.  Pittsburg  &c.  R.  R.,  203  U.  S. 
284. 

The  act  is  not  invalid  as  violating  the  constitution  and 
statutes  of  Connecticut,  because  it  has  been  held  un- 
constitutional in  that  State.  Nashville  &c.  Ry.  Co.  v. 
Ahharm,  128  U.  S.  96,  99. 

It  is  not  necessary  that  an  act  of  this  nature  should 
make  any  provision  for  the  assessment  of  damages.  If 
it  makes  none,  the  jury  will  be  instructed  as  to  the  manner 
of  assessing  damages,  and  these  instructions  will  be  based 
upon  the  principles  of  the  common  law  governing  actions 
of  tort  for  personal  injury. 

The  Safety  Appliance  Act  is  a  penal  statute,  and  there 
are  no  words  specifically  giving  an  injured  employ^  a  right 
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of  action  for  damages,  much  less  providing  how  those 
damages  shall  be  assessed.  Johnson  v.  Southern  Pac.  Co., 
supra;  Schlemmer  v.  Buffalo  &c.  Ry.  Co.,  supra. 

Congress  can  create  such  a  right  of  action  in  favor  of 
personal  representatives  of  an  inhabitant  of  a  State. 

Congress  may,  within  constitutional  limits,  alter  or 
modify  the  common  law.  A  state  statute  as  to  distribution 
of  estates  can  stand  on  no  higher  groimd.  Sherlock  v. 
AUing,  93  U.  S.  99,  104. 

Congress  has  power  to  abolish  the  doctrine  of  assimip- 
tion  of  risk,  as  provided  in  §  4  of  the  act.  Johnson  v.  Southr 
em  Pac.  Co.;  Schlemmer  v.  Buffalo  &c.  R.  Co.,  supra. 

Congress  has  power  to  declare  void  a  contract  which 
enables  a  common  carrier  to  exempt  itself  from  liability 
under  the  act,  as  provided  in  §  5. 

The  company  and  the  deceased  were  engaged  in  inter- 
state conmierce  at  the  time  of  the  accident. 

The  car  which  was  backed  or  "kicked"  down  upon  the 
car  imder  which  Walsh  was  working  was  a  car  belonging 
to  the  company,  coupled  to  an  Erie  flat  car. 

The  single  fact  that  the  car  which  deceased  undertook 
to  repair  contained  perishable  freight  brought  from  out- 
side the  State  where  the  accident  happened  is  suflScient 
to  show  that  the  company  was  engaged  in  interstate 
commerce  at  the  time.  The  Daniel  Ball,  supra;  Wabash 
Ac.  Ry.  Co.  V.  Illimns,  118  U.  S.  557;  Norfolk  Ac.  Ry.  Co. 
V.  Pennsylvania,  136  U.  S.  114;  United  States  v.  Col.  & 
Northtoestem  Ry.  Co.,  supra;  and  see  also  United  States 
V.  Chicago  Ac.  Ry.  Co.,  149  Fed.  Rep.  486,  490;  Uniled 
States  V.  St.  Louis  Ac.  R.  Co.,  154  Fed.  Rep.  516;  United 
States  V.  lUiruns  Cent.  R.  R.,  156  Fed.  Rep.  182,  193; 
United  States  v.  Wheeling  Ac.  R.  R.  Co.,  167  Fed.  Rep. 
198;  Wabash  R.  Co.  v.  United  States,  168  Fed.  Rep.  1; 
Belt  Ry.  Co.  v.  United  Stales,  168  Fed.  Rep.  542;  Chicago 
June.  Ry.  Co.  v.  King,  169  Fed.  Rep.  372;  United  States 
V.  Southern  Ry.  Co.,  170  Fed.  Rep.  1014;  Johnson  v.  Great 
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Northern  Ry.  Co.,  178  Fed.  Rep.  643,  646;  FeU  v.  Denver 
Ac.  R.  Co.,  110  Pac.  Rep.  215. 

Mr.  Justice  Van  Devanter,  after  stating  the  cases 
as  above,  delivered  the  opinion  of  the  court. 

The  principal  questions  presented  in  these  cases  as  dis- 
cussed at  the  bar  and  in  the  briefs  are:  1.  May  Congress,  inA 
the  exertion  of  its  power  over  interstate  commerce,  r^u-  ) 
late  the  relations  of  common  carriers  by  railroad  and  their  / 
employes  while  both  are  engaged  in  such  commerce?/ 
2.  Has  Congress  exceeded  its  power  in  that  regard  byj 
prescribing  the  regulations  which  are  embodied  in  the  act 
in  question?    3.  Do  those  regulations  supersede  the  laws! 
of  the  States  in  so  far  as  the  latter  cover  the  same  field?! 
4.  May  rights  arising  under  those  regulations  be  enforced,  1 
as  of  right,  in  the  courts  of  the  States  when  their  jurisdic- 
tion, as  fixed  by  local  laws,  is  adequate  to  the  occasion?  _J 

The  clauses  in  the  Constitution  (Art.  I,  §  8,  clauses  3 
and  18)  which  confer  upon  Congress  the  power  "to  regu- 
late commerce  •  .  .  among  the  several  States"  and 
"to  make  all  laws  which  shall  be  necessary  and  proper" 
for  the  purpose  have  been  considered  by  this  court  so  often 
and  in  such  varied  connections  that  some  propositions 
bearing  upon  the  extent  and  nature  of  this  power  have 
come  to  be  so  fonly  settled  as  no  longer  to  be  open  to  dis- 
pute, among  them  being  these: 

1.  The  term  "commerce"  comprehends  more  than  the » 
mere  exchange  of  goods.    It  embraces  commercial  inter- ! 
course  in  all  its  branches,  including  transportation,  of  I 
passengers  and  property  by  common  carriers,  whether 
carried  on  by  water  or  by  land.  ^ 

2.  The  phrase  "among  the  several  States"  marks  the^ 
distinction,^for  the  purpose  of  governmental  regulation, 
between  commerce  which  concerns  two  or  more  States 
and  commerce  which  is  confined  to  a  single  State  and  does  ^ 
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not  affect  other  States,  the  power  to  regulate  the  former 
being  conferred  upon  Congress  and  the  regulation  of  the 
latter  remaining  with  the  States  severally. 

3.  "To  regulate,"  in  the  sense  intended,  is  to  foster,^ 
protect,  control  and  restrain,  with  appropriate  regard  for  \ 
the  welfare  of  those  who  are  immediately  concerned  and  \ 
of  the  public  at  large.  ^ 

4.  TTiis  power  over  commerce  among  the  States,  ale 
conferred  upon  Congress,  is  complete  in  itself,  extends 
incidentally  to  every  instrument  and  agent  by  which  sucH 
commerce  is  carried  on,  may  be  exerted  to  its  utmost  exi 
tent  over  every  part  of  such  commerce,  and  is  subject  to 
no  limitations  save  such  as  are  prescribed  in  the  ConstituA 
tion.  But,  of  coiu^e,  it  does  not  extend  to  any  matter  or 
thing  which  does  not  have  a  real  or  substantial  relation  to/ 
some  part  of  such  commerce. 

5.  Among  the  instruments  and  agents  to  which  th^ 
power  extends  are  the  railroads  over  which  transportation!^ 
from  one  State  to  another  is  conducted,  the  engines  and 
cars  by  which  such  transportation  is  effected,  and  all  who 
are  in  any  wise  engaged  in  such  transportation,  whether; 
as  common  carriers  or  as  their  employes. 

6.  The  duties  of  conunon  carriers  in  respect  of  the  safety  1 
of  their  emplo^.  while  both  are  engaged  in  commerce 
among  the  StsJ^V  and  the  liability  of  the  former  for  in- 
jmies  sustamedl^  the  latter,  while  both  are  so  engaged, 
have  a  real  or  substantial  relation  to  such  commerce,  and 
therefore  are  within  the  range  of  this  power.  Cooley  v. 
Board  of  Wardms,  12  How.  299,  315-317;  The  Lottawanna, 
21  Wan.  558,  577;  Sherlock  v.  AUing,  93  U.  S.  99, 103-105; 
Smith  v.  Alabama,  124  U.  S.  465,  479;  NashtriUe  &c.  Ry. 
Co.  V.  Alabama,  128  U.  S.  96,  99;  Peirce  v.  Van  Dusen, 
78  Fed.  Rep.  693,  698-700;  Baitimare  &  Ohio  R.  R.  Co.  v. 
Bough,  149  U.  S.  368,  378;  Patterson  v.  Bark  Budora,  190 
U.  S.  169,  176;  Johnson  v.  Southern  Pacific  Co.,  196  U.  S. 
1;  SMmmer  v.  Buffalo  &c.  Ry.  Co.,  205  U.  S.  1;  Emr 
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ployers'  UabilUy  Ca^es,  207  U.  S.  463, 495;  Adair  v.  United 
States,  208  U.  S.  161,  176-178;  BaUimore  &  Ohio  R.  R.  Co. 
V.  Interstate  Commerce  Commission,  221  U.  S.  612,  618; 
Southern  Railway  Co.  v.  United  States,  222  U.  S.  20. 

As  is  well  said  in  the  brief  prepared  by  the  late  Solicitor- 
General:  *^  Interstate  commerce — ^if  not  always,  at  any 
rate  when  the  commerce  is  transportation — la  an  act. 
Congress,  of  course,  can  do  anything  which,  in  the  exer- 
cise by  itself  of  a  fair  discretion,  may  be  deemed  appro- 
priate to  save  the  act  of  interstate  conunerce  fi^pm  pre- 
vention or  interruption,  or  to  make  that  act  more\  secure, 
more  reliable  or  more  eflficient.    The  act  of  interstate  com-'A 
merce  is  done  by  the  labor  of  men  and  with  the  help  of  I 
things;  and  these  men  and  things  are  the  agents  and  in-| 
struments  of  the  commerce.    If  the  agents  or  instruments 
are  destroyed  while  they  are  doing  the  act,  commerce  isX 
stopped;  if  the  agents  or  instruments  are  interrupted, 
conunerce  is  interrupted;  if  the  agents  or  instruments  are 
not  of  the  right  kind  or  quality,  conunerce  in  consequence  1 
becomes  slow  or  costly  or  imsafe  or  otherwise  ineflScient^ 
4      and  if  the  conditions  imder  which  the  agents  or  instrumentsi 
do  the  work  of  conunerce  are  wrong  or  disadvantageous,  1  ^ 
those  bad  conditions  may  and  often  will  prevent  or  in- 1 
terrupt  the  act  of  commerce  or  make  it  less  expeditious,  \ 
less  reliable,  less  economical  and  less  ^w^.    Therefore,^ 
Congress  may  legislate  about  the  agenH^nd  instruments  \ 
of  interstate  commerce,  and  about-  the  conditions  under  I 
which  those  agents  and  instruments  perform  the  work  of ^ 
interstate  commerce,  whenever  such  legislation  bears,  or  in 
the  exercise  of  a  fair  legislative  discretion  can  be  deemed 
to  bear,  upon  the  reliability  or  promptness  or  economy  or 
security  or  utility  of  the  interstate  commerce  act." 

In  view  of  these  settled  propositions,  it  does  not  admit 
of  doubt  that  the  answer  to  the  first  of  the  questions  be- 
fore stated  must  be  that  Congress,  in  the  exertion  of  its 
power  over  interstate  commerce,  majjp^ulate  the  relations 
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of  common  carriers  by  railroad  and  their  employes,  while 
both  are  engaged  in  such  commerce^  subject  always  to  th€^ 
limitations  prescribed  in  the  Constitution,  and  to  the  \ 

4  qualification  that  the  particulars  in  which  those  relations  1   i\  { 
are  regulated  must  have  a  real  or  substantial  connection   1 
with  the  interstate  commerce  in  which  the  carriers  and -J 
their  employ^  are  engaged. 

\     We  come,  then,  to  inquire  whe^CTCongress  Jiw  *>^^ 
ceeded  its  power  in  that  regard  by  prescribing  the  r^ula- 


tions  embodied  in  the  presenTact.'  It  is  objected  that  it 
has,  (1)  because  the  abrogation  of  the  fellow-servant  rule, 
the  extension  of  the  carrier's  liability  to  cases  of  deat^ 
and  the  restriction  of  the  defenses  of  contributory  negli- 
gence and  assumption  of  risk  have  no  tendency  to  promote 
the  safety  of  the  employes  or  to  advance  the  commerce  inj 
which  they  are  engaged;  (2)  because  the  liability  imposed 
for  injuries  sustained  by  one  employ^  through  the  negli- 
gence of  another,  although  confined  to  instances  where  th€\ 
injured  employ^  is  engaged  in  interstate  commerce,  is  not  1 
confined  to  instances  where  both  employ^  are  so  engaged;  1 
and  (3)  because  the  act  offends  against  the  Fifth  Amend^ 
ment  to  the  Constitution  (a)  by  imwarrantably  interfer- 
ing with  the  liberty  of  contract  and  (b)  by  arbitrarily 
placing  all  employers  engaged  in  interstate  commerce  by 
railroad  in  a  dflvored  class  and  all  their  employ^  en- 
gaged in  such  cSmnerce  in  a  favored  class. 

Briefly  stated,  the^  deoartiu^es  from  the  common  ^^ 
made  by  the  portions  of  the  act  against  which  the  fii^ 
objection  is  leveled  are  these:  (a)  The  rule  that  the  negli- 
gence of  one  employ^  resulting  in  injury  to  another  was 
not  to  be  attributed  to  their  common  employer,  is  dis- . 
placed  by  a  rule  imposing  upon  the  employer  responsibility/ 
for  such  an  injury,  as  was  done  at  common  law  when  the 
injured  person  was  not  an  employ^;  (b)  the  rule  exonerat--^ 
ing  an  employer  from  liability  for  injury  sustained  by  an 
employ^  through  the  concurring  negligence  of  the  em- 
voL.  ccxxm — 4 
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ployer  and  the  employ^  is  abrogated  in  all  instances  where  \ 
the  employer's  violation  of  a  statute  enacted  for  the  safety 
of  his  employes  contributes  to  the  injury,  and  in  other 
instances  is  displaced  by  the  rule  of  comparative  negli;^ 
gence,  whereby  the  exoneration  is  only  from  a  proportional 
part  of  the  damages  corresponding  to  the  amount  of  negli- 
gence attributable  to  the  employ^;  (c)  the  rule  that 
employ^  was  deemed  to  assume  the  risk  of  injiuy,  even  i 
due  to  the  employer's  negligence,  where  the  employ 
volimtarily  entered  or  remained  in  the  service  with 
actual  or  presumed  knowledge  of  the  conditions  out  oi 
which  the  risk  arose,  is  abrogated  in  all  instances  where 
the  employer's  violation  of  a  statute  enacted  for  the  safety 
of  his  employes  contributed  to  the  injury;  and  (d)  the  rule, 
denying  a  right  of  action  for  the  death  of  one  person 
caused  by  the  wrongful  act  or  neglect  of  another  is  dis-  \ 
placed  by  a  rule  vesting  such  a  right  of  action  in  the  per- 
sonal representatives  of  the  deceased  for  the  benefit  of  \ 
designated  relatives. 
Of  the  objection  to  these  changes  it  is  enough  to  observed 
First.  "A  person  has  no  property,  no  vested  interest,  in 
any  rule  of  the  common  law.    That  is  only  one  of  the  > 
forms  of  municipal  law,  and  is  no  more  sacred  than  anyj 
other.    Rights  of  property  which  have  been  created  by  the 
common  law  cannot  be  taken  away  wj^nt  due  process* 
but  the  law  itself,  as  a  rule  of  conduct,  may  be  changed  att 
the  will    ...    of  the  legislature,  unless  prevented  byj 
constitutional  limitations.     Indeed,  the  great  oflSce  ot 
statutes  is  to  remedy  defects  in  the  common  law  as  they 
are  developed,  and  to  adapt  it  to  the  changes  of  time  and 
circimistances."     Munn  v.  Illinois ^  94  U.  S.  113,  134; 
Martin  v.  Pittsburg  &  Lake  Erie  R.  R.  Co.,  203  U.  S.  284, 
294;  The  Lottawanna,  21  Wall.  558,  577;  Western  Union 
Telegraph  Co.  v.  Commercial  Milling  Co.,  218  U.  S.  406, 
417. 
Second.  The  natural  tendency  of  the  changes  described 
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18  to  impel  the  carriers  to  avoid  or  prevent  the  negligen^y 
acts  and  omissions  which  are  made  the  bases  of  the  rights 
of  recovery  which  the  statute  creates  and  defines;  and,  as 
whatever  makes  for  that  end  tends  to  promote  the  safety 
of  the  employ^  and  to  advance  the  commerce  in  which 
^  they  are  engaged,  we  entertain  no  doubt  that  in  making  \i 
those  changes  Congress  acted  within  the  limits  of  the^^ 
discretion  confided  to  it  by  the  Constitution.     Lottery 
Case,  188  U.  S.  321,  353,  355;  Atlantic  Coast  Line  R.  R. 
Co.  V.  Riverside  MiUsy  219  U.  S.  186,  203. 

We  are  not  unmindful  that  that  end  wa&  being  measur- 
ably attained  through  the  remedial  legislation  of  the  sev- 
^pi.!  ^tTft^.^T  but  that  legislation  has  been  ^ar  from  uniform,^ 
and  it  undoubtedly  rested  with  Congress  to  determine 
whether  a  national  law,  operating  uniformly  in  all  the 
States  upon  all  carriers  by  railroad  engaged  in  interstate 
commerce,  would  better  subserve  the  needs  of  that  com- 
merce. The  Lottatvanna,  21  Wall.  558,  581-582;  Baltimore 
&  Ohio  R.  R.  V.  Baugh,  149  U.  S.  368,  378-379. 

The  second  objection  proceeds  upon  the  theory  thatx 
even  although  Congress  has  power  to  r^ulate  the  liabilityl 
of  a  carrier  for  injuries  sustained  by  one  employ^  through! 
the  negligence  of  another  where  all  are  engaged  in  inter- 
state commerce,  that  power  does  not  embrace  instances 
wh^re  the  negligent  employ^  is  engaged  in  intrastate 
commerce.    But  this  is  a  mistaken  theorv.  in  that  it  treata 
the  source  of  the  injiuy,  rather  than  its  effect  upon  inter-l 
Btate  commerce,  as  the  criterion  of  congressional  powerj 
As  was  said  in  Southern  Railway  Co.  v.  United  States,  222 
XJ.  S.  20,  27,  that  power  is  plenary  and  competently  may 
be  exerted  to  secure  the  safety  of  interstate  transportation 
and  of  those  who  are  employed  therein,  no  matter  what 
the  source  of  the  dangers  which  threaten  it.    The  present 
act,  unlike  the  one  condenmed  in  Employers^  Liability 
Cam,  207  U.  S.  463,  deals  only  with  the  liability  of  a 
carrier  engaged  in  interstate  commerce  for  injuries  sus- 
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tained  by  its  employes  while  engaged  in  such  conuneroe. 
And  this  being  so,  it  is  not  a  valid  objection  that  the  act 
embraces  instances  where  the  causal  negligence  is  that  of 
an  employ^  engaged  in  intrastate  commerce;  for  such 
n^ligence,  when  operating  injuriously  upon  an  employ^ 
engaged  in  interstate  commerce,  has  the  same  effect  upon 
that  commerce  as  if  the  negligent  employ^  were  also  en- 
gaged therein. 

'  Next  in  order  is  the  objection  that  the  provision  in  §  5/ 
declaring  void  any  contract,  rule,  regulation  or  device,  the 
piupose  or  intent  of  which  is  to  enable  a  carrier  to  exempt 
itself  from  the  liability  which  the  act  creates,  is  repugnant 
to  the  Fifth  Amendment  to  the  Constitution  as  an  un-, 
warranted  interference  with  the  liberty  of  contract.  But 
of  this  it  suflSces  to  say,  in  view  of  our  recent  decisions  in 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  McGuirej 
219  U.  S.  549;  Atlantic  Coast  Ldne  Railroad  Co.  v.  Riverside 
MiOsy  219  U.  S.  186,  and  BaUimare  &  Ohio  Railroad  Co.  v. 
Interstate  Commerce  Commission,  221  U.  S.  612,  that  if^ 
Congress  possesses  the  power  to  impose  that  liability,  which 
we  here  hold  that  it  does,  it  also  possesses  the  power  to 
insure  its  efficacy  by  prohibiting  any  contract,  rule,  regfi- 
lation  or  device  in  evasion  of  it.  -/ 

Coming  to  the  question  of  classification,  it  is  true  that  / 
I    the  liability  which  the  act  creates  is  imposed  only  on  in-  ( 
terstate  carriers  by  railroad,  although  there  are  other 
interstate  carriers,  and  is  imposed  for  the  benefit  of  all 
employes  of  such  carriers  by  railroad  who  are  employed 
in  interstate  commerce,  although  some  are  not  subjected 
to  the  peculiar  hazards  incident  to  the  operation  of  trains 
or  to  hazards  that  differ  from  those  to  which  other  employfe 
in  such  commerce,  not  within  the  act,  are  exposed.    But"] 
it  does  not  follow  that  this  classification  is  violative  of  the  / 
"due  process  of  law"  clause  of  the  Fifth  Amendment./ 
Even  if  it  be  assiuned  that  that  clause  is  equivalent  to\ 
the  "equal  protection  of  the  laws"  clause  of  the  Four-J 
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teenth  Amendment,  which  is  the  most  that  can  be  claimed^ 
for  it  here,  it  does  not  take  from  Congress  the  power  to 
classify,  nor  does  it  condemn  exertions  of  that  power 
merely  because  they  occasion  some  inequalities.  On  the 
contrary,  it  admits  of  the  exercise  of  a  wide  discretion 
in  clafisdfying  according  to  general,  rather  than  minute, 
distinctions,  and  condemns  what  is  done  only  when  it  is 
without  any  reasonable  basis,  and  therefore  is  purely  arbi^ 
trary.  Lindaley  v.  Carbonic  Gas  Co.,  220  U.  S.  61,  78. 
Tested  by  these  standards,  this  classification  is  not  objec- 
tionable. Like  classifications  of  railroad  carriers  and  em- 
ployes for  like  purposes,  when  assailed  under  the  equal 
protection  clause,  have  been  sustained  by  repeated  de- 
cisions of  this  court.  Missouri  Pacific  Railway  Co.  v. 
Mackey,  127  U.  S.  205;  LouistriUe  &  Nashville  Railroad  Co. 
y.Melion,  218  U.  S.  36;  Mobile^  Jackson  &  Kansas  City 
Railroad  Co.  v.  Tumipseed,  219  U.  S.  35. 

It  follows  that  the  answer  to  the  second  of  the  questions 
before  stated  must  be  that  Congress  has  not  exceeded  itsTl /. 
power  by  prescribing  the  regulations  embodied  in  th^-i) 
present  act. 

The  third  question,  whether  those  regulations  supersede      ^ 
the  laws  of  the  States  in  so  far  as  the  latter  cover  the  same^  \ 
field,  finds  its  answer  in  the  following  extracts  from  the  | 
opinion  of  Chief  Justice  Marshall  in  McCvUoch  v.  Mary-  I 
tend,  4  Wheat.  316: 

(p.  405)  ''If  any  one  proposition  could  command  the 
universal  assent  of  mankind,  we  might  expect  it  would  be 
this:— that  the  gov^ninfti^t  ^f  tb^  TTnion^  though  limited  ^ 
in  its  powers,  is  suprCTac  within  itn  np^^**^^  of^f.inn  This 
would  seem  to  result  necessarily  from  its  nature.  It  is  the 
government  of  all;  its  powers  are  delegated  by  all;  it  repre- 
sents all,  and  acts  for  all.  Though  any  one  State  may  be 
willing  to  control  its  operations,  no  State  is  willing  to 
allow  others  to  control  them.  The  nation,  on  those  sub- 
jects on  which  it  can  act,  must  necessaiily'BinHTtsr  comr 
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ponent  parts.  But  this  question  is  not  left  to  mere  reason: 
the  people  have,  in  express  terms,  decided  it,  by  saying, 
Hhis  constitution,  and  the  laws  of  the  United  States, 
which  shall  be  made  in  pursuance  thereof,  .  .  .  shall 
be  the  supreme  law  of  the  land,'  and  by  requiring  that  the 
members  of  the  state  legislatures,  and  the  officers  of  the 
executive  and  judicial  departments  of  the  States,  shall 
take  the  oath  of  fidelity  to  it.  The  government  of  the 
United  States,  then,  though  limited  in  its  powers,  is  su- 
preme; and  its  laws,  when  made  in  pursuance  of  the  con- 
stitution, form  the  supreme  law  of  the  land,  'anything  in 
the  constitution  or  laws  of  any  State,  to  the  contrary 
notwithstanding.' 

(p.  426)  "This  great  principle  is,  that  the  constitution 
and  the  laws  made  in  pursuance  thereof  are  supreme;  that 
i  they  control  the  constitution  and  laws  of  the  respective 
States,  and  cannot  be  controlled  by  them."  ^ 

And  particularly  apposite  is  the  repetition  of  that  prin- 
ciple in  Smith  v.  Alabama,  124  U.  S.  465,  473: 

"The  grant  of  power  to  Congress  in  the  Constitution 
to  regulate  commerce  with  foreign  nations  and  among 
the  several  States,  it  is  conceded,  is  paramoimt  over  all 
legislative  powers  which,  in  consequence  of  not  having 
been  granted  to  Congress,  are  reserved  to  the  States. 
It  follows  that  any  legislation  of  a  State,  although  in  puA 
suance  of  an  acknowledged  power  reserved  to  it,  whichl 
conflicts  with  the  actual  exercise  of  the  power  of  Congress  I 
over  the  subject  of  commerce,  must  give  way  before  the  \ 
supremacy  of  the  national  authority."  ^ 

True,  prior  to  the  present  act  the  laws  of  the  several 
States  were  regarded  as  determinative  of  the  liability  of 
employers  engaged  in  interstate  commerce  for  injuries 
received  by  their  employes  while  engaged  in  such  com: 
merce.  But  that  was  because  Congress,  although  empow- 
ered  to  regulate  that  subject,  had  not  acted  thereon,  and 
because  the  subject  is  one  which  falls  within  the  police 
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power  of  the  States  in  the  absence  of  action  by  Congress."? 
Sherlock  v.  AUing,  93  U.  S.  99;  Smith  v.  Alabama,  124  U.  S. 
465,  473,  480,  4&2;  NashvUle  &c.  Railway  v.  Alabama, 
128  U.  S.  96,  99;  Reid  v.  Colorado,  187  U.  S.  137,  146. 
The  inaction  of  Congress,  however,  in  no  wise  affected 
its  power  over  the  subject.     The  Lottawanna,  21  Wall. 
558,  581;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  215.    And  now  that  Congress  has  acted,  the  laws  of) 
the  States,  in  so  far  as  they  cover  the  same  field,  are  super-l 
^  seded,  for  necessarily  that  which  is  not  supreme  must\ 
yield  to  that  which  is.    GtUf,  Colorado  and  Santa  Fe  RaH--^ 
way  Co.  v.  Hefley,  158  U.  S.  98,  104;  Southern  Railway  Co. 
V.  Reid,  222  U.  S.  424;  Northern  Pacific  Railway  Co.  v. 
Washington,  222  U.  S.  370. 

We  come  next  to  consider  whether  rights  arising  under] 
the  congressional  act  may  be  enforced,  as  of  right,  in  I 
the  courts  of  the  States  when  their  jurisdiction,  as  pre-  ] 
scribed  by  local  laws,  is  adequate  to  the  occasion.    The 
first  of  the  cases  now  before  us  was  begun  in  one  of  the  Su- 
perior Courts  of  the  State  of  Connecticut,  and,  in  that. 
case,  the  Supreme  Court  of  Errors"of  the  State  answered  I 
the  question  in  the  negative.    That,  however,  was  notr 
because  the  ordinary  jurisdiction  of  the  Superior  Courts, 
as  defined  by  the  constitution  and  laws  of  the  State,  was 
deemed  inadequate  or  not  adapted  to  the  adjudication 
of  such  a  case,  but  because  the  Supreme  Court  of  Errors 
was  of  opinion  (1)  that  the  congressional  act  impliedly 
restricts  the  enforcement  of  the  rights  which  it  creates  to 
the  Federal  coiu'ts,  and  (2)  that,  if  this  be  not  so,  the  Su- 
perior Courts  are  at  liberty  to  decline  cognizance  of  actions 
to  enforce  rights  arising  under  that  act,  because  (a)  the 
policy  manifested  by  it  is  not  in  accord  with  the  policy  l 
of  the  State  respecting  the  liability  of  employers  to  em- 
ployes for  injuries  received  by  the  latter  while  in  the 
service  of  the  former,  and  (b)  it  would  be  inconvenient  and'l 
confusing  for  the  same  court,  in  dealing  with  cases  of  the/ 
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same  general  class,  to  apply  in  some  the  standards  of\ 
right  established  by  the  congressional  act  and  in  others 
the  different  standards  recognized  by  the  laws  of  the; 
State. 

We  are  quite  unable  to  assent  to  the  view  that  the  en- 
forcement of  the  rights  which  the  congressional  act  creates 
was  originally  intended  to  be  restricted  to  the  Federal 
coiui;s.  The  act  contains  nothing  which  is  suggestive  of 
such  a  restriction,  and  in  this  situation  the  intention  of 
Congress  was  reflected  by  the  provision  in  the  general 
jurisdictional  act,  ''That  the  circuit  coiui;s  of  the  United 
States  shall  have  original  cognizance,  concurrent  wUh  the 
courts  of  the  several  States,  of  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars,  and  arising  under  the  Constitution 
or  laws  of  the  United  States.''  August  13,  1888,  25  Stat. 
433,  c.  866,  §  1.  Robb  v.  ConnoUy,  111  U.  S.  624,  637; 
United  States  v.  Barnes,  222  U.  S.  513.  This  is  emphasized 
by  the  amendment  engrafted  upon  the  original  act  in 
1910,  to  the  effect  that  *'The  jurisdiction  of  the  coiuiis  of 
the  United  States  under  this  Act  shall  be  concurrent  with 
that  of  the  courts  of  the  several  Stales,  and  no  case  arising 
under  this  Act  and  brought  in  any  state  court  of  com- 
petent jurisdiction  shall  be  removed  to  any  court  of  the 
United  States."  The  amendment,  as  appears  by  its  lan- 
guage, instead  of  granting  jurisdiction  to  the  state  courts, 
presupposes  that  they  already  possessed  it. 

Because  of  some  general  observations  in  the  opinion 
of  the  Supreme  Court  of  Errors,  and  to  the  end  that  the 
remaining  ground  of  decision  advanced  therein  may  be 
more  accurately  understood,  we  deem  it  well  to  observ>^ 
that  there  is  not  here  involved  any  attempt  by  Congress 
to  enlarge  or  regulate  the  jurisdiction  of  state  courts  or  to 
control  or  affect  their  modes  of  procedure,  but  only  a 
question  of  the  duty  of  such  a  court,  when  its  ordinary  ju- 
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risdiction  as  prescribed  by  local  laws  is  appropriate  to  the  ^ 
occajsion  and  is  invoked  in  conformity  with  those  laws,  to 
take  cognizance  of  an  action  to  enforce  a  right  of  civil  re- 
covery arising  under  the  act  of  Congress  and  susceptible 
of  adjudication  according  to  the  prevailing  rules  of  pro^J 
cedure.  We  say  "when  its  ordinary  jurisdiction  as  pre- 
scribed by  local  laws  is  appropriate  to  the  occasion," 
because  we  are  advised  by  the  decisions  of  the  Supreme 
Court  of  Errors  that  the  Superior  Coiu1«  of  the  State  are 
courts  of  general  jurisdiction,  are  empowered  to  take 
cc^zance  of  actions  to  recover  for  personal  injuries  and 
for  death,  and  are  accustomed  to  exercise  that  jurisdiction, 
not  only  in  cases  where  the  right  of  action  arose  under  the 
laws  of  that  State,  but  also  in  cases  where  it  arose  in  an- 
other State,  under  its  laws,  and  in  circumstances  in  which 
the  laws  of  Connecticut  give  no  right  of  recovery,  as  where 
the  causal  negligence  was  that  of  a  fellow-servant. 

The  suggestion  that  the  act  of  Congress  is  not  in  har-^ 
mony  with  the  policy  of  the  State,  and  therefore  that  the 
courts  of  the  State  are  free  to  decline  jurisdiction,  is  quite 
roadmissible,  because  it  presupposes  what  in  legal  con- 
templation does  not  exist.   When  Congress,  in  the  exertion 
of  the  power  confided  to  it  by  the  Constitution,  adopted 
that  act,  it  spoke  for  all  the  people  and  all  the  States,  and 
thereby  established  a  policy  for  all.    That  policy  is  as  - 
much  the  policy  of  Connecticut  as  if  the  act  had  emanated  \ 
from  its  own  legislature,  and  should  be  respected  accord-  j 
ingly  in  the  courts  of  the  State.    As  was  said  by  this  court  "^ 
m  Claflin  v.  Hmseman,  93  U.  S.  130,  136,  137: 

''The  laws  of  the  United  States  are  laws  in  the  several 
States,  and  just  as  much  binding  on  the  citizens  and  courts 
thereof  as  the  State  laws  are.  The  United  States  is  not  a 
foreign  sovereignty  as  r^ards  the  several  States,  but  is  a 
concurrent,  and,  within  its  jurisdiction,  paramoimt  sov- 
ereignty. .  .  .  If  an  act  of  Congress  gives  a  penalty 
[meaning  civil  and  remedial]  to  a  party  aggrieved,  without 
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.  specif3ring  a  remedy  for  its  enforcement,  there  is  no  reason 
^  Yihy  it  should  not  be  enforced,  if  not  provided  otherwise 
by  some  act  of  Congress,  by  a  proper  action  in  a  state 
court.    The  fact  that  a  state  court  derives  its  existence 
and  functions  from  the  state  laws  is  no  reason  why  it 
should  not  afford  relief;  because  it  is  subject  also  to  the\^ 
laws  of  the  United  States,  and  is  just  as  much  bound  to  ) 
recognize  these  as  operative  within  the  State  as  it  is  to^ 
recognize  the  state  laws.     The  two  together  form  one^ 
system  of  jurisprudence,  which  constitutes  the  law  of  the 
land  for  the  State;  and  the  coiui;s  of  the  two  jurisdictions 
are  not  foreign  to  each  other,  nor  to  be  treated  by  each  i 
other  as  such,  but  as  courts  of  the  same  country,  havingj 
jurisdiction  partly  different  and  partly  concurrent.    .     .    . 
It  is  true,  the  sovereignties  are  distinct,  and  neither  can 
interfere  with  the  proper  jurisdiction  of  the  other,  as  was 
so  clearly  shown  by  Chief  Justice  Taney,  in  the  case  of 
Ahleman  v.  Boothj  21  How.  506;  and  hence  the  state  courts 
have  no  power  to  revise  the  action  of  the  Federal  courts, 
nor  the  Federal  the  state,  except  where  the  Federal  Con- 
stitution or  laws  are  involved.    But  this  is  no  reason  why 
the  state  courts  should  not  be  open  for  the  prosecution  of 
rights  growing  out  of  the  laws  of  the  United  States,  to 
which  their  jurisdiction  is  competent,  and  not  denied.'* 
.        We  are  not  disposed  to  believe  that  the  exercise  of  juris-^ 
diction  by  the  state  courts  will  be  attended  by  any  ap-  I 
^    preciable  inconvenience  or  confusion;  but,  be  this  as  it   \ 
may,  it  affords  no  reason  for  declining  a  jurisdiction  con-.-' 
ferred  by  law.    The  existence  of  the  jurisdiction  creates 
an  implication  of  duty  to  exercise  it,  and  that  its  exercise 
may  be  onerous  does  not  militate  against  that  implication. 
Besides,  it  is  neither  new  nor  unusual  in  judicial  proceed- 
ings to  apply  different  rules  of  law  to  different  situations 
and  subjects,  even  although  possessing  some  elements  of 
similarity,  as  where  the  liability  of  a  public  carrier  for 
personal  injuries  turns  upon  whether  the  injured  person 
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was  a  passenger,  an  employ^  or  a  stranger.  But  it  never 
has  been  supposed  that  courts  are  at  Uberty  to  declme 
cognizance  of  cases  of  a  particular  class  merely  because  the 
rules  of  law  to  be  applied  in  their  adjudication  are  unlike 
those  applied  in  other  cases. 

We  conclude  that  rights  arising  under  the  act  in  ques-1 
tion  may  be  enforced,  as  of  right,  in  the  courts  of  the  \ 
States  when  their  jurisdiction,  as  prescribed  by  local  laws,  J 
is  adequate  to  the  occasion. 

In  No.  289  several  rulings  in  the  progress  of  the  cause, 
not  covered  by  what  already  has  been  said,  are  called  in 
question,  but  it  suffices  to  say  of  them  that  they  have  been 
carefully  considered,  and  that  we  find  no  reversible  error 
in  them. 

In  Nos.  170,  289  and  290  the  judgments  are  affirmed,  and 
in  No.  120  the  judgment  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


QUONG  WING  V.  KIRKENDALL,  TREASURER  OF 
LEWIS  AND  CLARK  COUNTY,  MONTANA. 

EBROR  TO  THE  SUPREME  COURT  OP  THE  STATE  OP  MONTANA. 
No.  119.    Aigoed  December  18,  1911.— Decided  January  22,  1912. 

A  State  does  not  deny  equal  protection  of  the  laws  by  adjusting  its 
revenue  laws  to  favor  certain  industries. 

A  State,  like  the  United  States,  although  with  more  restrictions  and 
to  a  less  degree,  may  carry  out  a  policy  even  if  the  courts  may  dis- 
agree as  to  the  wisdom  thereof. 

In  carrying  out  its  policy,  a  State  may  make  discriminations  so  long 
as  they  are  not  unreasonable  or  purely  arbitrary. 

On  the  record  as  presented  in  this  case,  and  without  prejudice  to  de- 
termining the  question,  if  raised  in  a  different  way,  the  statute  (A 
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Montana  imposing  a  license  fee  on  hand  laundries  does  not  i^pear  to 
be  an  unconstitutional  denial  of  equal  protection  of  the  laws  because 
it  does  not  apply  to  steam  laundries  and  because  it  exempts  from 
its  operation  laundries  not  employing  more  than  two  women. 

The  Fourteenth  Amendment  does  not  interfere  with  state  legislatioii 
by  creating  a  fictitious  equality  where  there  is  a  real  difference. 

QtuBre:  Whether  this  statute  is  aimed  directly  at  the  Chinese,  in  which 
case  it  might  be  a  discrimination  denying  equal  protection. 

When  counsel  do  not  bring  the  facts  before  it,  the  court  is  not  bound 
to  make  inquiries. 

Courts  sometimes  enforce  laws  which  would  be  declared  invalid  if 
attacked  in  a  different  manner. 

39  Montana,  64,  affirmed. 

The  facts,  which  involve  the  constitutionality  of  a 
laundry  license  act  of  Montana,  are  stated  in  the  opinion. 

Mr.  Charles  E.  Pew,  vdth  whom  Mr.  M.  S.  Gunn  and 
Mr.  Ira  T.  Wight  were  on  the  brief,  for  plaintiflf  in  error: 

The  sole  question  presented  is  whether  §  2776  of  the 
Revised  Codes  of  Montana  provides  a  proper  classifica- 
tion for  taxing  purposes. 

Section  2776  is  a  revenue  measure  simply,  and  is  not  an 
exercise  of  the  police  power.  This  is  alleged  in  the  com- 
plaint, and  was  conceded  by  the  Montana  Supreme  Court. 
There  is  therefore  no  question  of  the  reasonableness  of  a 
police  regulation,  but  the  only  question  to  be  decided  is 
whether  the  taxation  of  hand  laundries  operated  by  males 
and  the  exemption  of  other  laundries  is  a  just,  reasonable 
and  proper  classification  for  taxation  purposes. 

Classification  for  any  piu'pose  must  be  based  upon  some 
real  and  reasonable  difference  in  the  property  or  business 
placed  in  one  class  from  the  property  or  business  which  is 
exempted  from  biu'dens  imposed  upon  such  class;  other- 
wise such  classification  is  repugnant  to  the  equal  protec- 
tion clause  of  the  Federal  Constitution.  Yick  Wo  v. 
Hopkins f  118  U.  S.  356;  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540;  GulfRy^  Co.  v.  EUis,  165  U.  S.  155. 


Digitized  by  VjOOQ IC 


QUONG  WING  V.  KIRKENDALL.  61 

223  U.  S.  Counsel  for  Defendant  in  Error. 

If  such  arbitrary  selection  as  that  attempted  by  this 
statute  can  be  justified,  there  is  no  limit  to  which  such 
selection  might  go.  The  same  principle  might  be  extended 
to  the  point  where  the  entire  burden  of  taxation  might  be 
placed  upon  one  portion  of  a  class.  A  license  fee  for  police 
regulation  is  limited  to  the  necessities  of  the  r^ulation;  but 
if  a  revenue  measure  of  this  kind  can  be  justified  as  to  a  tax 
of  SlO.OOi  it  can  be  justified  to  the  point  of  confiscation. 

Federal  District  Judge  Knowles  in  the  District  of 
Montana  held  void  the  statute  of  Montana  which  at  that 
time  re^quired  hand  laimdries  to  pay  $25.00  per  quarter 
while  steam  laundries  were  required  to  pay  only  $10.00 
per  quarter.    In  re  Yot  Sang,  75  Fed.  Rep.  983. 

If  it  is  the  business  which  is  being  taxed,  the  instru- 
mentalities used  in  that  business  make  no  difference, 
except  that  the  tax  might  be  graded  according  to  the 
amoimt  of  business  done,  while  if  the  tax  is  upon  the 
instrumentalities,  that  would  be  another  matter.  In  this 
case  it  is  the  laundry  business  which  is  the  basis  of  the  tax. 

Nor  is  there  any  reason  for  exempting  women  in  the 
manner  in  which  it  is  attempted  under  this  statute.  A 
woman  in  business  is,  from  a  taxation  standpoint,  subject 
to  the  same  burdens  as  a  man  in  the  same  business. 

MvUer  v.  Oregon^  208  U.  S.  412,  is  not  an  authority  for 
the  decision  of  the  Montana  court,  the  law  under  con- 
sideration here  being  a  revenue  measure,  not  a  poUce 
measure.  The  statute  involved  in  the  MuUer  Case  Umited 
the  hours  of  labor  of  females  in  laundries  and  similar 
places,  and  was  purely  a  health  regulation;  and  this  court 
upheld  it  upon  tiie  ground  that  it  was  a  reasonable  exer- 
cise of  the  power  of  the  State  to  protect  the  health  of  its 
citizens. 

Mr.  W.  H.  Poonnan,  with  whom  Mr.  Albert  J.  Gaien, 
Attorney  General  of  Montana,  was  on  the  brief,  for  de- 
fendaat  in  error. 
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Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  ten  dollars  paid  under 
duress  and  protest  for  a  license  to  do  hand  laundry  work. 
The  plaintifT  got  judgment  in  the  court  of  first  instance, 
but  this  judgment  was  reversed  by  the  Supreme  Court  of 
the  State.  39  Montana,  64.  The  law  under  which  the 
fee  was  exacted  imposed  the  payment  upon  all  persons 
engaged  in  laundry  business  other  than  the  steam  laundry 
business,  with  a  proviso  that  it  should  not  apply  to  women 
so  engaged  where  not  more  than  two  women  were  em- 
ployed. 1  Rev.  Codes,  §2776.  The  only  question  is 
whether  this  is  an  unconstitutional  discrimination  de- 
priving the  plainti£f  of  the  equal  protection  of  the  laws. 
U.  S.  Const.,  Am.  XIV. 

The  case  was  argued  upon  the  discrimination  between 
the  instrumentalities  employed  in  the  same  business  and 
that  between  men  and  women.  One  like  the  former  was 
held  bad  in  In  re  Yot  Sang,  75  Fed.  Rep.  983,  and  while 
the  latter  was  spoken  of  by  the  Supreme  Court  of  the 
State  as  an  exemption  of  one  or  two  women,  it  is  to  be 
observed  that  in  1900  the  census  showed  more  women 
than  men  engaged  in  hand  laundry  work  in  that  State. 
Nevertheless  we  agree  with  the  Supreme  Court  of  the 
State  so  far  as  these  grounds  are  concerned.  A  State  does 
not  deny  the  equal  protection  of  the  laws  merely  by  ad- 
justing its  revenue  laws  and  taxing  system  in  such  a  way 
as  to  favor  certain  industries  or  forms  of  industry.  Like 
the  United  States,  although  with  more  restriction  and  in 
less  degree,  a  State  may  carry  out  aj)Qlicy.  even  a  policy 
with  which  we  might  disagree.  McLean  v.  Arkansas j  211 
U.  S.  539,  547.  Armour  Packing  Co.  v.  Locj/,  200  U.  S. 
226,  235.  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  562.  It  may  make  discriminations,  if  founded  on 
distinctions  that  we  cannot  pronounce  unreasonable  and 
purely  arbitrary,  as  was  illustrated  in  American  Sugar  Re- 
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fining  Co.  v.  Louisiana,  179  U.  S.  89,  92,  95;  Williams  v. 
Fears,  179  U.  S.  270,  276;  W.  W.  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452,  469.  It  may  favor  or  discourage  the  liquor 
traffic,  or  trusts.  The  criminal  law  is  a  whole  body  of 
policy  on  which  States  may  and  do  differ.  If  the  State 
sees  fit  to  encoiu*age  steam  laundries  and  discourage  hand 
laundries  that  is  its  own  affair.  And  if  again  it  finds  a 
ground  of  distinction  in  sex,  that  is  not  without  precedent. 
It  has  been  recognized  with  regard  to  hours  of  work. 
MuUer  v.  Oregon,  208  U.  S.  412.  It  is  recognized  in  the 
respective  rights  of  husband  and  wife  in  land  during  life^ 
in  the  inheritance  after  the  death  of  the  spouse.  Often 
it  is  expressed  in  the  time  fixed  for  coming  of  age.  If 
Montana  deems  it  advisable  to  put  a  lighter  burden  upon 
women  than  upon  men  with  regard  to  an  employment 
that  our  people  conunonly  regard  as  more  appropriate  for 
the  former,  the  Foiul^eenth  Amendment  does  not  inter- 
fere by  creating  a  fictitious  equality  where  there  is  a  real 
difference.  The  particular  points  at  which  that  difference 
shall  be  emphasized  by  legislation  are  largely  in  the  power 
of  the  State. 

Another  difficulty  suggested  by  the  statute  is  that  it  is 
impossible  not  to  ask  whether  it  is  not  aimed  at  the 
Chinese;  which  would  be  a  discrimination  that  the  Con- 
stitution does  not  allow.  Yick  Wo  v.  Hopkins,  118  U.  S. 
356.  It  is  a  matter  of  conunon  observation  that  hand 
laundry  work  is  a  widespread  occupation  of  Chinamen  in 
this  country  while  on  the  other  hand  it  is  so  rare  to  see 
men  of  oiu*  race  engaged  in  it  that  many  of  us  would  be 
unable  to  say  that  they  ever  had  observed  a  case.  But 
this  ground  of  objection  was  not  urged  and  rather  was 
disclaimed  when  it  was  mentioned  from  the  Bench  at  the 
ai^ument.  It  may  or  may  not  be  that  if  the  facts  were 
called  to  our  attention  in  a  proper  way  the  objection 
would  prove  to  be  real.  But  even  if  when  called  to  our 
attention  the  facts  should  be  taken  notice  of  judicially, 
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whether  because  they  are  only  the  premise  for  a  general 
proposition  of  law,  Prentia  v.  Atlantic  Coast  Line  Co.^  211 
U.  S.  210,  227,  South  Ottawa  v.  PerkinSy  94  U.  S.  260, 
Telfair  v.  Stead,  2  Cranch,  407,  418,  or  for  any  other  rea- 
son, still  there  are  many  things  that  courts  would  notice 
if  brought  before  them  that  beforehand  they  do  not  know. 
It  rests  with  coimsel  to  take  the  proper  steps,  and  if  they 
deliberately  omit  them,  we  do  not  feel  called  upon  to  in- 
stitute inquiries  on  our  own  account.  Laws  frequently  are 
enforced  which  the  coiu-t  recognizes  as  possibly  or  probably 
invalid  if  attacked  by  a  different  interest  or  in  a  different 
way.  Therefore  without  prejudice  to  the  question  that  we 
have  suggested,  when  it  shall  be  raised,  we  must  conclude 
Jbhat  so  far  as  the  present  case  is  concerned  the  judgment- 
must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Hughes  concurs  in  the  result. 

Mr.  Justice  Lamar  dissenting. 

I  dissent  from  the  conclusions  reached  in  the.  first 
branch  of  the  opinion,  because,  in  my  judgment,  the 
statute  which  is  not  a  police  but  a  revenue  measure  makes 
an  arbitrary  discrimination.  It  taxes  some  and  exempts 
others  engaged  in  identically  the  same  business.  It  does 
not  graduate  the  license  so  that  those  doing  a  large  volume 
of  business  pay  more  than  those  doing  less.  On  the  con- 
trary, it  exempts  the  large  business  and  taxes  the  small. 
It  exempts  the  business  that  is  so  large  as  to  require  the 
use  of  steam,  and  taxes  that  which  is  so  small  that  it  can 
be  run  by  hand.  Among  these  small  operators  there  is  a 
further  discrimination,  based  on  sex.  It  would  be  just  as 
competent  to  tax  the  property  of  men  and  exempt  that  of 
women.  The  individual  characteristics  of  the  owner  do 
not  furnish  a  basis  on  which  to  make  a  classification  for 
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purposes  of  taxation.  It  is  the  property  or  the  business 
which  is  to  be  taxed,  r^ardless  of  the  qualities  of  the 
owner.  A  discrimination  founded  on  the  personal  attri- 
butes of  those  engaged  in  the  same  occupation  and  not  on 
the  value  or  the  amount  of  the  business  is  arbitrary.  ''A 
classification  must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  is  proposed."  Connolly 
V.  Union  Sewer  Pipe  Co.,  184  U.  S.  560. 


NOBLE  V.  GALLARDO  y  SEARY. 

APPEAL  FROM  THE  DISTRICT  COURT  OP  THE  UNITED  STATES 
FOR   PORTO    RICO. 

No.  147.    Submitted  December  22,  1911.— Decided  January  22,  1912. 

A  court  of  equity  bdng  a  novelty  in  Porto  Rioo,  it  would  be  unjust  to 
apply  its  doctrines  to  the  conduct  of  partiefl  during  the  period  that 
was  not  governed  by  any  rules  peculiar  to  chancery  courts. 

The  right  to  foreclose  liens  on  crops  under  a  mortgage  executed  in 
1865,  which  is  contested  on  the  ground  of  laches,  should  be  deter- 
mined according  to  Spanish  law  as  it  prevailed  during  the  time  when 
laches  is  cliumed  to  have  taken  place,  and  not  according  to  the  doc- 
trines of  our  equity  courts. 

5  Porto  Bico  Fed.  Rep.  10,  reversed. 

The  facts,  which  involve  the  construction  of  the  law  of 
liens  on  crops  in  Porto  Rico,  are  stated  in  the  opinion. 

Mr.  N.  B.  K.  PettingiU  for  appellants. 

There  was  no  brief  filed  for  the  appellees. 

Mr.  Justice  Holmes  deli\^d  the  opinion  of  the  court. 

TbiB  is  a  bill  to  foreclose  a  mortgage  or  lien  executed  in 
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December,  1865,  by  which  one  Ramon  Ruiz  Gandia 
bound  himself  to  pay  a  certain  sum  to  William  Noble  with 
the  proceeds  of  the  first  crops  that  might  be  ground  from 
the  next  January  at  a  certain  plantation.  The  defendants 
pleaded  laches  apparent  on  the  face  of  the  bill  and  differ- 
ent statutes  of  limitation.  The  notarial  document  by 
which  the  lien  was  created  is  presented  only  in  a  transla- 
tion which  suggests  doubts  whether  a  further  lien  upon 
succeeding  crops  applied  to  this  debt  or  only  to  anotiier 
that  is  referred  to  and  that  was  due  to  another  man. 
There  was  also  a  petition  for  leave  to  intervene  on  the 
part  of  the  representative  of  the  other  creditor,  referring 
to  documents  not  set  out,  but  this  was  not  acted  upon 
except  as  affected  by  the  disposition  of  the  principal  case. 
The  court  below  expressed  doubts  whether  any  of  the  in- 
struments bound  the  land,  but  held  that  in  any  event  the 
plaintiffs  were  barred  by  laches  and  dismissed  the  bill. 

As  was  observed  by  the  court  below,  a  court  of  equity  is 
a  novelty  in  Porto  Rico.  But,  this  being  so,  it  would  be 
imjust  to  apply  its  doctrines  to  the  conduct  of  the  parties 
during  the  many  years  that  were  not  governed  by  any 
rule  peculiar  to  chancery  courts.  The  plaintiffs  are  not 
relying  upon  a  merely  equitable  right;  they  are  asserting 
a  Uen  which  they  say  the  Spanish  law  gave  them  until  it 
was  barred  by  the  statute  of  limitations.  Whether  the 
Spanish  law  had  any  doctrines  of  laches  that  in  any  aspect 
would  be  applicable  to  this  case  was  not  argued  and  we 
have  not  inquired.  But  it  is  to  be  observed  that  no  change 
of  position  on  the  faith  of,  or  seemingly  influenced  by, 
the  quiescence  of  the  plaintiffs  and  their  predecessors  is 
disclosed.  It  would  be  open  to  argument  whether  laches 
was  made  out,  even  under  our  law,  suflScient  to  defeat 
the  remedy  usually  given  by  equity  to  enforce  a  purely 
legal  right;  in  other  words  whether  mere  lapse  of  time 
short  of  the  statute  of  limitations,  with  nothing  more, 
should  defeat  the  foreclosure  of  a  lien  supposed  still  to 
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exist  at  law.  But  we  express  no  opinion  on  that  point 
because  the  matter  must  be  decided  by  Spanish  law, 
which  prevailed  during  the  time  when  the  laches  is  sup- 
posed to  have  been  shown. 

The  case  is  a  hard  one,  no  doubt,  if  the  plamtiffs  ulti- 
mately should  prevail  on  the  strength  of  the  old  law  of 
prescription  for  mortgages  and  subsequent  recognitions. 
It  should  be  scrutinized  with  care,  not  only  with  reference 
to  the  property  covered  by  the  lien,  but  the  nature  of  the 
recognitions  during  the  time  when  the  bond  could  not 
be  denied,  and  the  law.  As  we  have  intimated,  the  record 
leaves  some  doubt  as  to  material  facts,  no  argument  was 
presented  to  us  on  behalf  of  the  appellees,  and  upon  the 
whole  we  think  it  will  be  more  conducive  to  justice  if  the 
case  be  remitted  to  the  District  Court  for  further  consid- 
eration.   To  that  end  the  decree  will  be  reversed. 

Decree  reversed  wUhoiU  prejudice. 


UNITED  STATES  v.  WONG  YOU. 

CERTIORARI  TO  THE   CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND    CIRCUIT. 

No.  507.    Argued  January  12,  1912.— Decided  January  22,  1912. 

The  Alien  Immigration  Act  of  February  20,  1907,  c.  1134,  §36,  34 
Stat.  898,  908,  applies  to  Chinese  laborers  illegally  coming  to  this 
country  notwithstanding  the  special  acts  relating  to  the  exclusion 
of  Chinese. 

To  allow  a  subsequent  general  act  its  literal  effect  does  not  repeal, 
alter,  or  amend  an  earlier  special  law  when  the  later  law  expressly 
provides  that  it  shall  not  have  that  effect. 

The  omifiBion  from  a  later  act  of  a  clause  contained  in  an  earlier  act 
on  the  same  subject,  excluding  certain  classes  from  its  operation, 
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aad  inserting  a  provision  applicable  to  such  classes,  signifies  that 
Ck)ngre8s  intended  to  include  that  class  in  the  operation  of  the  later 
act,  notwithstanding  the  existence  of  other  special  legislation  in 
regard  thereto. 
181  Fed.  Rep.  313;  104  C.  C.  A.  535,  reversed. 

The  facts,  which  involve  the  construction  of  §  36  of  the 
Alien  Immigration  Act  of  1907  are  stated  in  the  opinioiL 

Mr.  Aaaiatant  Attorney  General  Harr  for  the  United 
States: 

The  application  of  the  immigration  laws  to  Chinese 
aliens  is  well  settled.  The  immigration  act  of  March  3, 
1893,  27  Stat.  669,  571,  provided:  "That  this  act  shall 
not  apply  to  Chinese  persons.*'  But  in  the  immigration 
act  of  March  3,  1903,  32  Stat.  1213,  1221,  §  36,  and  in 
the  act  of  February  20,  1907,  34  Stat.  898,  911,  this 
clause  was  changed  so  as  to  read:  "  That  this  act  shall 
not  be  construed  to  repeal,  alter,  or  amend  existing  laws 
relating  to  the  immigration  or  exclusion  of  Chinese  per- 
sons or  persons  of  Chinese  descent."  This  change  indicates 
the  intent  of  Congress  that  the  immigration  act  should 
apply  to  Chinese  aliens,  although  not  affecting  the  opera- 
tion of  the  exclusion  laws,  and  such  has  been  the  practical 
and  judicial  construction  of  this  legislation. 

In  the  opinion  rendered  June  24, 1903,  Attorney  General 
Knox  held  that  the  Alien  Immigration  Act  of  March  3, 
1903,  authorized  the  exclusion  of  a  Chinese  alien  afficted 
with  a  dangerous  and  contagious  disease.  24  Op.  Atty. 
Gen.  706,  708. 

This  view  has  been  imif ormly  followed  by  the  executive 
department  and  the  courts.  Ex  parte  Lee  Shee  Wing^ 
164  Fed.  Rep.  506;  Looe  Shee  v.  NoHh,  170  Fed.  Rep.  566; 
Ex  parte^^UHck,  174  Fed.  Rep;  674;  S.  C,  176  Fed.  Rep. 
998;  Haij^oy  v.  North,  183  Fed.  Rep.  89. 

No  appeaf^ce  for  respondents. 
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This  is  a  writ  of  habeas  corpus.  It  was  dismissed  by 
the  District  Court,  176  Fed.  Rep.  933,  but  was  sustained 
by  the  Circxiit  Court  of  Appeals,  which  ordered  the  par- 
ties concerned  to  be  discharged  from  custody.  181  Fed. 
Rep.  313.  104  C.  C.  A.  535.  The  parties  are  Chinamen 
who  entered  the  United  States  surreptitiously,  in  a  manner 
prohibited  by  the  immigration  act  of  February  20,  1907, 
c.  1134,  §  36,  34  Stat.  898,  908,  and  the  rules  made  in 
pursuance  of  the  same,  if  applicable  to  Chinese.  They 
were  arrested  in  transitu  and  ordered  by  the  Secretary 
of  Commerce  and  Labor  to  be  deported.  §§  20,  21.  But 
as  it  transpired  in  the  evidence  that  they  were  laborers, 
the  Circuit  Court  of  Appeals  held  that  they  could  be 
dealt  with  only  under  the  Chinese  exclusion  acts  of  earlier 
date.  Those  acts  make  it  unlawful  for  any  Chinese  laborer 
to  come  from  any  foreign  place  into  the  United  States,  or, 
having  so  come,  to  remain  there,  and  provide  a  different 
procedure  for  removing  them.  Hence  it  was  concluded 
that  such  persons  were  tacitly  excepted  from  the  general 
provisions  of  the  immigration  act,  although  broad  enough 
to  include  them  and  although  of  later  date. 

We  are  of  opinion  that  the  Circuit  Court  of  Appeals 
made  a  mistaken  use  of  its  principles  of  interpretation. 
By  the  language  of  the  act  any  alien  that  enters  the  country 
unlawfully  may  be  simunarily  deported  by  order  of  the 
Secretary  of  Commerce  and  Labor  at  any  time  within 
three  years.  It  seems  to  us  unwarranted  to  except  the 
Chinese  from  this  liabiUty  because  there  is  an  earlier  more 
cmnbrous  proceeding  which  this  partially  overlaps.  The 
existence  of  the  earlier  laws  only  indicates  the  special 
solicitude  of  the  Government  to  limit  the  entrance  of 
Chinese.  It  is  the  very  reverse  of  a  reason  for  denying  to 
the  Government  a  better  remedy  against  them  alone  of  all 
the  world,  now  that  one  has  been  created  in  general  terms. 
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To  allow  the  immigration  act  its  literal  effect  does  not 
repeal,  alter,  or  amend  the  laws  relating  to  the  Chinesei 
as  it  is  provided  that  it  shall  not,  in  §  43.  The  present  act 
does  not  contain  the  clause  found  in  the  previous  immigra- 
tion act  of  March  3,  1893,  27  Stat.  669,  c.  206,  that  it 
shall  not  apply  to  Chinese  persons,  and,  on  the  other 
hand,  as  it  requires  deportation  to  the  trans-Pacific  ports 
from  which  such  aliens  embarked  for  the  United  States, 
§  35,  it  is  rather  hard  to  say  that  it  has  not  the  Chinese 
specially  in  mind. 

Judgment  reversed. 


LOUISVILLE   &   NASHVILLE   RAILROAD   CO.   v. 
F.  W.  COOK  BREWING  CO. 

APPEAL  FROM  THE   CIRCUIT  COURT  OP  APPEALS  FOR  THE 
SEViJ^NTH   CIRCUIT. 

No.  64.    Submitted  November  13,  1911.— Decided  January  22,  1912. 

This  court  has  jurisdiction  of  an  appeal  from  the  Circuit  Court  of 
Appeals  in  this  case,  as  the  jurisdiction  of  the  Circuit  Court  did  not 
depend  only  on  diversity  of  citizenship,  but  the  constitutionaUty  of 
a  state  law  and  the  construction  of  a  Federal  statute  were  also 
involved. 

Where  relief  in  equity  may  be  admissible  under  any  circumstances  at 
all,  the  objection  of  adequate  remedy  at  law  comes  too  late  when 
made  for  the  first  time  in  this  court. 

Where  a  common  carrier  threatens  to  abjure  its  functions  and  duties 
as  such  in  regard  to  a  commodity,  equity  can  grant  relief  to  a  dealer 
in  such  commodity  whose  business  would  be  ruined  by  such  con- 
tinual action  by  the  common  carrier. 

Beer  and  other  intoxicating  liquors  are  a  recognised  and  legitimate 
subject  of  interstate  conunerce. 
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A  State  cannot  forbid  a  common  carrier  to  transport  intoxicating 
liquors  from  a  consignor  in  one  State  to  a  consignee  in  another  State. 

Until  transportation  of  intoxicating  liquor  from  one  State  to  another 
is  concluded  by  delivery  to  the  consignee,  the  article  transported 
does  not  become  subject  to  state  regulation. 

The  Wilson  Act  of  August  8, 1890,  c.  728,  26  Stat.  313,  does  not  apply 
to  interstate  shipments  of  liquor  until  delivery  to  the  consignee. 

The  Kentucky  statute  of  1906,  prohibiting  common  carriers  from 
transporting  intoxicating  liquors  to  "dry"  points  in  Kentucky, 
while  a  valid  enactment  as  to  intrastate  shipments,  was  not  ef- 
fective as  to  interstate  shipments;  in  that  respect  it  was  an  uncon- 
stitutional interference  with  interstate  conunerce. 

A  state  statute  regulating  shipments  of  common  carriers,  although 
legal  as  to  intrastate  shipments,  if  illegal  as  to  interstate  shipments 
imposes  no  obligation  upon  the  carrier  in  regard  thereto,  nor  affords 
any  excuse  for  refusal  to  perform  its  duties  as  a  carrier. 

Where  the  action  of  the  common  carrier  is  not  discriminatory  and  the 
question  is  not  an  administrative  one  within  the  scope  of  the  Inter- 
state Commerce  Commission,  a  question  of  general  law  as  to  the 
duties  of  the  carrier  arises  which  is  one  for  a  judicial  tribunal,  and 
not  competent  for  the  Commission;  and  the  fact  that  the  carrier 
may  have  filed  notice  with  the  Commission  does  not  give  it  juris- 
diction of  the  subject. 

Where  reasonableness  of,  or  discrimination  in,  rates,  is  not  an  element, 
but  the  common  carrier  bases  a  refusal  to  perform  its  duty  as  such 
on  legislative  enactments,  a  shipper  can  resort  to  the  courts  to  com- 
pel him  to  do  so  without  first  obtaining  a  finding  from  the  Interstate 
Commerce  Commission.  Texas  &  Racific  Railway  v.  Abilene  Cotton 
OH  Co.,  204  U.  S.  246,  distinguished. 

172  Fed.  Rep.  117,  affirmed. 

This  suit  started  in  a  court  of  the  State  of  Indiana  and 
was  removed  by  the  defendant,  now  the  appellant,  to  the 
Circuit  Coxut  of  the  United  States. 

The  Brewing  Company  is  an  Indiana  corporation,  en- 
gaged in  brewing  beer  at  Evansville,  Indiana,  and  sells  its 
product  in  state  and  interstate  trade.  The  Railroad 
Company  is  a  Kentucky  corporation,  owning  and  operat- 
ing a  line  of  railway  extending  into  many  States,  including 
Indiana  and  Kentucky. 
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The  complaint  averred,  that  although  prepayment  of 
freight  had  been  tendered  and  every  shipping  regulation 
complied  with,  the  railroad  company  had  refused  to  ac- 
cept for  cairiage  from  Evansville,  Indiana,  to  stations  on 
the  line  of  its  railway  in  the  State  of  Kentucky,  beer  in 
kegs  and  cases,  consigned  to  points  which  were  ''local 
option"  or  ''dry"  localities  imder  the  law  of  Kentucky, 
and  had  notified  complainant  and  the  public  that  it  would 
discontinue  receiving  consignments  of  beer  or  other  liquors 
for  points  in  the  State  of  Kentucky  where  the  local  option 
law  of  that  State  was  in  operation.  The  prayer  of  the  bill 
was  that  the  railroad  company  be  enjoined  from  so  refus- 
ing to  accept  the  product  of  the  brewing  company  for 
transportation  from  Evansville  to  such  local  option  points 
in  Kentucky. 

A  preliminary  injunction  was  issued  as  prayed.  There- 
upon the  defendant  removed  the  case  to  the  Circuit  Court 
of  the  United  States,  upon  the  ground  that  there  was 
diversity  of  citizenship,  and  also  because  the  case  involved 
questions  arising  under  the  Constitution  and  laws  of  the 
United  States,  namely,  the  validity  of  the  law  of  Ken- 
tucky prohibiting  the  transportation  and  delivery  of  liq- 
uors to  points  in  that  State  where  the  sale  was  pro- 
hibited, and  also  as  a  case  arising  under  the  act  of  Con- 
gress regulating  interstate  commerce  of  February  4,  1887, 
24  Stat.  379,  c.  104,  as  amended  June  29,  1906,  34  Stat. 
684,  c.  3591.  An  answer  was  then  filed  and  the  cause 
heard  upon  bill  and  answer,  with  the  result  that  the 
preliminary  injunction  allowed  by  the  state  court  was 
made  permanent  and  the  railroad  company  enjoined  from 
refusing  to  receive  and  carry  beer  from  Evansville  to  any 
point  upon  its  line  of  road  in  the  State  of  Kentucky,  wet 
or  dry.  An  appeal  by  the  railroad  company  to  the  Cir- 
cuit Court  of  Appeals  resulted  in  an  affirmance  of  the 
order  of  the  Circuit  Court.  For  the  opinion,  see  172  Fed. 
Rep.  117. 
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Mr.  Henry  L.  SUme  and  Mr.  Philip  W.  Frey,  with  whom 
Mr.  George  R.  DeBnUer  was  on  the  brief,  for  appellant  : 

Shipments  of  beer  or  intoxicating  liquor  are  interstate 
shipments,  and  as  such  constitute  interstate  commerce, 
and  are  regulated  and  to  be  governed  by  the  provisions 
of  the  Act  to  R^ulate  Conunerce  and  the  amendments 
thereto.  See  §  1,  as  amended  Jime  29, 1906;  §  3,  commonly 
known  as  the  discrimination  section,  and  §§  13,  15  and 
16,  which  prescribe  the  methods  of  civil  procedure  for  the 
enforcement  of  the  orders  of  the  Conunission  where  the 
carrier  fails  or  neglects  to  obey  the  same. 

This  machinery  was  provided  by  Congress  for  the  regu- 
lation of  interstate  conunerce  and  the  redress  of  all 
grievances  and  was  intended  to  be  exclusive  of  all  other 
remedies  for  all  unlawful  acts  of  the  carriers.  Central 
Stock  Yards  Y.  L.  &  N.  R.  R.  Co.,  112  Fed.  Rep.  823; 
Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426;  Howard  Supply  Co.  v.  Ches.  A  Ohio  Ry.  Co., 
162  Fed.  Rep.  188;  BaU.  &  Ohio  R.  R.  Co.  v.  Pitcaim  Coal 
Co.,  215  U.  S.  481;  Dandger  v.  Wells,  Fargo  &  Co.,  154 
Fed.  Rep.  379. 

The  order  granting  the  preliminary  injunction  is  void, 
because  the  state  court  of  Indiana  in  which  the  suit  started 
thereby  undertook  to  affect  property  and  rights  of  the 
parties  beyond  its  territorial  jurisdiction,  or  that  of  the 
Circuit  Court  into  which  the  case  was  removed.  The 
state  coiuli  had  no  power  to  grant  a  mandatory  injunction 
requiring  appellant  to  perform  acts  in  Kentucky  affecting 
property  in  that  State.  11  Cyc.  684;  Western  Union  Teleg. 
Co.  V.  West.  &  AU.  R.  R.  Co.,  8  Baxter  (Tenn.),  54. 

After  removal,  it  was  the  duty  of  the  court  below  to 
dissolve  the  temporary  restraining  order  and  dismiss  the 
action.  Auracher  v.  Omaha  A  St.  L.  Ry.  Co.,  102  Fed. 
Rep.  1;  Smift  v.  Phila.  &  Reading  R.  R.  Co.,  58  Fed.  Rep. 
858;  Sheldon  v.  Wabash  R.  R.  Co.,  105  Fed.  Rep.  785. 

A  party  on  whose  petition  a  cause  is  removed  into  the 
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Federal  court  is  estopped  to  deny  the  jurisdiction  of  such 
court  to  render  judgment  against  him  therein  urUesa  on 
the  groimd  that  the  state  court  was  without  jurisdiction. 
Cowley  V.  Northern  Pac.  Ry.  Co.,  159  U.  S.  569;  Mastin  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  123  Fed.  Rep.  827. 

Even  if  the  state  court  had  jurisdiction,  there  was  no 
equity  in  the  bill.  It  is  not  averred  that  appellee  was 
without  adequate  remedy  at  law.  In  fact,  appellee  had  a 
complete  remedy  at  law  for  the  recovery  of  the  damages, 
if  any,  it  had  sustained  by  appellant's  refusal  to  ship  and 
deliver  shipments  of  beer  oflFered  by  it  for  shipment,  con- 
signed to  persons  at  the  local  option  points  in  Kentucky, 
whose  licenses  to  sell  intoxicating  liquors  had  expired. 
It  is  not  alleged  by  appellee  that  it  had  any  other  kind 
of  customers  in  Kentucky  besides  those  who  were  en- 
gaged in  the  sale  of  such  liquors  under  licenses  so  to  do. 

The  rule  of  the  appellant  not  to  accept,  transport,  or 
deliver  intoxicating  liquors  consigned  to  points  in  Ken- 
tucky, where  the  sale  of  such  liquor  is  prohibited  by  law, 
is  reasonable  and  valid. 

At  common  law  a  common  carrier  was  not  required  to 
transport  all  commodities;  he  was  only  boimd  to  carry  the 
things  which  he  was  in  the  habit  of  carrjdng  and  which 
were  within  his  profession  as  a  common  carrier.  Dickson 
V.  Qreat  Northern  Ry.  Co.,  5  Eng.  Ruling  Cas.  358. 

Assuming  the  Kentucky  act  of  1906,  prohibiting  the 
shipment  of  liquor  into  local  option  districts,  to  be  invalid 
as  to  interstate  shipments,  a  common  carrier  which  has 
adopted  a  nJe  or  r^ulation  to  conform  to  the  law  as 
written  cannot  be  required  by  mandatory  injunction  to 
accept  liquor  offered  for  shipment  from  a  point  outside  of 
Kentucky  for  local  option  points  within  that  State.  5  A. 
&  E.  Ency.  of  Law,  2d  ed.,  162;  4  Elliott  on  Railroads, 
§§  1465,  1466;  Moore  on  Carriers,  §  5,  p.  98;  Hutchinson 
on  Carriers,  §§  144-147. 

Where  it  treats  all  of  a  class  alike,  a  railroad  company 
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can  make  reasonable  rules,  and  can  refuse  to  accept  goods 
for  carriage;  Harp  v.  Choctaw  &c.  Ry.  Co.,  118  Fed.  Rep. 
169;  S.  C,  afrd,  125  Fed.  Rep-  445;  Int.  Com.  Comm.  v. 
Cincinnati  &c.  Ry.  Co.,  167  U.  S.  479;  Int.  Com.  Comm. 
V.  BaUimare  &  Ohio  Ry.  Co.,  43  Fed.  Rep.  37;  S.  C,  afTd, 
145  U.  S.  263;  Kansas  Pacific  R.  R.  Co.  v.  Nichols,  9 
Kansas,  243;  Johnson  v.  Midland  Ry.,  4  Exch.  367. 

The  question  is  whether  the  rule  or  regulation  restrict- 
ing the  business  is  a  reasonable  one.  The  carrier  cannot 
arbitrarily  refuse  to  carry  a  certain  kind  of  goods  which  it 
has  every  facility  to  carry,  and  the  carriage  of  which  will 
not  endanger  its  property,  or  the  lives,  property,  health 
or  morals  of  others.  It  cannot  be  said  that  it  is  unrea- 
sonable for  a  carrier  to  adopt  a  rule  that  it  will  not  ship 
liquor  into  districts  in  which  the  sale  of  liquor  is  pro- 
hibited by  state  law,  and  into  which  the  legislature  has 
declared  that  it  shall  be  unlawful  to  ship  liquor,  although 
the  statute  prohibiting  the  shipment  is  invalid  as  to 
interstate  shipments. 

Carriers  have  some  discretion,  upon  giving  due  notice, 
as  to  what  they  will  carry,  provided  all  persons  are  treated 
alike,  without  discrimination.  The  legislature  cannot  re- 
quire the  carrier  to  separate  interstate  passengers  from 
intrastate  passengers,  but  the  carrier  may  make  the  sepa- 
ration if  it  elects  to  do  so.  Hall  v.  DeCuir,  95  U.  S.  485. 
The  carrier  ought  not  to  be  required  to  take  the  risk 
of  litigation  and  penalties.  Under  the  statutes  we  are 
considering  the  carrier  must,  in  order  to  be  sure  that  it 
will  escape  the  penalty,  know  that  the  goods  have  been 
ordered  by  some  person  in  the  State  to  which  they  are  to 
be  shipped,  and  if  what  piUT)orts  to  be  an  order  is  pre- 
sented to  the  carrier,  it  takes  some  risk,  unless  it  knows 
that  the  order  is  genuine.  American  Express  Co.  v.  Com-- 
monwealth,  30  Ky.  Law  Rep.  207;  Crigler  &c.  v.  Common- 
weaUh,  27  Ky.  Law  Rep.  921. 

The  risks  are  so  great  as  to  justify  the  carrier  in  making 


Digitized  by  VjOOQ IC 


76  OCTOBER  TERM,  1911. 

Argument  for  Appellant.  223  U.  S. 

a  regulation,  upon  due  notice,  that  it  will  not  carry  in- 
toxicating liquors  at  all  into  any  local  option  district,  and 
that  it  will  treat  all  shippers,  both  resident  and  non- 
resident, alike. 

The  legislature  of  Kentucky  has  legally  determined, 
while  dealing  with  a  matter  within  its  jurisdiction,  that 
the  shipment  of  liquor  into  the  local  option  districts  from 
any  point  is  dangerous  to  the  health,  safety  and  good 
morals  of  the  people  of  that  district,  and  the  carrier  has  a 
right  to  aid  the  people  in  avoiding  that  danger.  It  may 
refuse  to  carry  high  explosives  because  of  the  danger  to 
life  and  property,  although  such  explosives  are  essential 
to  the  conduct  of  useful  business  enterprises,  but  the 
theory  upon  which  the  statute  in  this  case  is  based  is  that 
liquor  is  not  only  dangerous  to  life  and  property,  but  to  the 
health  and  good  morals  of  the  people.  See  Adams  Express 
Co.  V.  Commonwealth,  5  L.  R.  A.  (N.  S.)  630;  S.  C,  92 
S.  W.  Rep.  932,  where  the  court  said  that  an  express 
company  could  not  legitimately  thrust  the  shadow  of  its 
greed  between  the  people  and  their  uplift. 

See  Champion  v.  Ames,  188  U.  S.  321,  upholding  an  act 
of  Congress  prohibiting  the  carriage  of  lottery  tickets  by 
express  companies  engaged  in  interstate  conunerce.  S^ 
also  Aiistin  v.  Tennessee,  179  U.  S.  343. 

One  who  sells  goods  to  be  delivered  in  another  State 
may  have  the  constitutional  right  to  deliver  them,  but  he 
has  no  constitutional  right  to  have  them  delivered  by  a 
carrier  who  does  not  profess  to  carry  that  class  of  goods, 
but  refuses  to  do  so  for  anyone,  after  giving  due  notice  to 
all.  Cook  V.  Marshall  County,  196  U.  S.  261;  Mugler  v. 
Kansas,  123  U.  S.  662;  State  v.  Goss,  59  Vermont,  266. 

A  carrier  may  lawfully  refuse  to  carry  goods  where 
such  service  will  be  exposed  to  peculiar  and  imiisual 
danger,  for  instance,  to  the  fury  of  a  mob.  Pearson  v. 
Duane,  4  Wall.  605,  615. 

Already  Congress  had  made  considerable  progress  in 
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providing  restrictions  upon  the  interstate  transportation 
of  intoxicating  liquors  by  common  carriers.  See  act  of 
March  4,  1909,  §§238-240;  U.  S.  Comp,  Stat.,  Supp. 
1909. 

The  people  of  prohibition  States  and  of  localities  in 
other  States  who  have  voted  out  or  prohibited  the  sale  of 
intoxicating  liquors  have  long  waited  for  an  act  of  Con- 
gress positively  prohibiting  the  transportation  of  such 
liquors  from  points  without  to  points  within  such  States 
and  localities;  and,  in  the  absence  of  Federal  legislation 
to  that  end,  it  is  within  the  lawful  powers  of  interstate 
carriers  to  establish  reasonable  regulations,  such  as  this 
record  shows  appellant  unselfishly  adopted,  foregoing  the 
revenue  to  be  derived  from  such  traffic,  after  due  notice 
to  the  public,  whereby  they  will  not  transport  or  deliver 
such  liquors  to  points  in  prohibition  territory,  no  matter 
whether  the  same  be  interstate  or  intrastate  traffic. 

In  Kentucky  to-day  there  are  ninety-six  ''dry''  coun- 
ties, and  only  twenty-three  "wet"  counties.  See.  Adams 
Express  Co.  v.  Kentucky,  206  U.  S.  129;  Milwaukee  Mali 
Extract  Co.  v.  Chicago  &c.  Ry.  Co.,  73  Iowa,  98. 

There  is  manifest  and  well-recognized  difference  be- 
tween intoxicating  liquors  and  all  other  kinds  of  mer- 
chandise. By  the  common  consent  of  mankind  the  trade 
in  intoxicants  is  regarded  as  dangerous  and  a  menace  to 
the  public.  Such  liquor  is  an  article  which  is  in  a  class  by 
itself,  and  it  is  made  by  the  Wilson  Act  of  1890  subject 
to  the  will  of  the  State,  and  so  it  is  competent  for  the 
I^islature  to  prohibit  the  sale  of  liquor  in  original  pack- 
ages by  the  consignee  within  the  limits  of  the  State, 
although  it  may  have  been  shipped  from  a  point  without 
the  State  and  thus  have  been  the  subject  of  interstate 
commerce.    Piatt  v.  LeCocq,  158  Fed.  Rep.  723. 

Mr.  Oeorge  A.  Cunningham  for  appellee: 

This  suit  does  not  arise  under  the  Interstate  Commerce 
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Act,  nor  does  it  arise  under  the  Constitution  and  laws  of 
the  United  States,  and  the  appeal  should  be  dismissed. 
Empire  State-Idaho  M.  &  D.  Co.  v.  Hanley,  198  U.  S. 
292;  Arbuckle  v.  Blackburn,  191  U.  S.  405;  Spencer  v. 
Duplan  SUk  Co.,  191  U.  S.  526;  Bonin  v.  Gvlf  Co.,  198 
U.  S.  115;  Bankers^  Mniual  Casually  Co.  v.  Railway  Co., 
192  U.  S.  371 ;  Cochran  v.  Montgomery  CourUy,  199  U.  S. 
182,  260;  Chapman  v.  Broum,  207  U.  S.  88,  116;  Empire 
State-Idaho  M.  &  D.  Co.  v.  Hanley,  205  U.  S.  225;  Weir 
V.  Rountree,  216  U.  S.  603;  St.  L.,  K.  C.  &  C.  R.  Co.  v. 
Wabash  Co.,  217  U.  S.  247;  Bagley  v.  General  Fire  Ex.  Co., 
212  U.  S.  477. 

This  is  not  a  case  in  which  the  remedies  provided  by 
the  Interstate  Commerce  Act  are  exclusive.  Those 
remedies  are  exclusive  only  when  it  is  sought  to  enforce 
some  provision  of  the  act  itself,  and  not  when  it  is  sought 
to  enforce  a  right  theretofore  existing  either  at  common 
law  or  by  statute,  unless  the  enforcement  of  such  right  is 
by  the  act  committed  to  some  other  tribunal.  Central 
Stock  Yards  Co.  v.  L.  &  N.  R.  R.  Co.,  112  Fed.  Rep.  823, 
and  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  do  not  apply,  and  see  Dandger  v.  Wells-Fargo 
&  Co.,  154  Fed.  Rep.  379. 

The  state  court  had  jurisdiction  of  the  subject-matter 
and  of  the  parties,  so  that  it  was  authorized  to  issue  a 
temporary  restraining  order. 

Where  a  court  has  jurisdiction  of  the  parties,  especially 
in  cases  of  injunction  and  specific  performance,  it  will 
grant  relief,  even  though  the  property  to  be  aflfected  is  in 
another  State.  Even  proceedings  in  the  courts  of  one 
State  may  be  enjoined  by  courts  of  another  State  where 
the  latter  have  jurisdiction  of  the  parties.  1  High  on  In- 
junctions, 4th  ed.,  §  103;  6  Pomeroy's  Eq.  Jur.,  §  670; 
Eingarter  v.  Illinois  Steel  Co.,  59  Am.  St.  Rep.  859,  note; 
Hawkins  v.  Ireland,  58  Am.  St.  Rep.  534,  note;  Hayden 
v.  Yale,  40  Am.  St.  Rep.  232;  and  see  C,  B.  &  Q.  Ry.  Co. 
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V.  B.  C.  R.  &  N.  Ry.  Co.  et  al,  34  Fed.  Rep.  481 ;  Hutchin- 
son  on  Carriers,  3d  ed.,  §  149;  BltUhenthal  v.  Southern  Ry. 
Co.,  84  Fed.  Rep.  920. 

As  to  the  right  to  mandatory  injunction  in  cases  of  this 
kind,  see  Elliott  on  Railroads,  2d  ed.,  §  1564,  and  authori- 
ties there  cited.  Mandatory  injunction  is  the  proper 
remedy  to  compel  a  carrier  to  accept  shipments  of  in- 
toxicating liquors  which  it  refuses  because  of  void  state 
legislation.  Dandger  v.  Wdls-Fargo  &  Co.,  supra;  Crescent 
liquor  Co.  v.  Plali,  148  Fed.  Rep.  897. 

The  appellant  has  the  right  to  make  any  rule  that  it 
will  not  accept,  transport,  or  deliver  intoxicating  liquors 
consigned  to  points  in  Kentucky  where  the  sale  of  such 
liquor  is  prohibited  by  law. 

As  to  the  act  of  March  21,  1906,  making  it  unlawful  to 
bring  or  deliver  any  intoxicating  liquor  into  any  local 
option  county  or  district  of  the  State  of  Kentucky,  and 
imposing  penalties,  the  Court  of  Appeals  of  the  State  of 
Kentucky,  in  October,  1907,  about  six  months  after  this 
answer  was  filed,  held  that  act  imconstitutional  and  void 
as  to  interstate  shipments.  Cincinnati,  N.  0.  &  T.  P.  Ry. 
Co,  v.  Kentucky,  104  S.  W.  Rep.  394;  citing  Heyman  v. 
Southern  Ry.  Co.,  203  U.  S.  270;  Rhodes  v.  Iowa,  170  U.  S. 
412;  Lord  v.  Goodall,  102  U.  S.  541,  holding  that  the 
transportation  of  intoxicating  liquor  from  one  State  to 
another  is  interstate  commerce  and  entirely  beyond  the 
control  of  the  States. 

Appellant  admits  in  effect  that  it  accepts  and  delivers 
beer  to  all  places  along  its  line  other  than  local  option 
districts.  It  is  not  the  rule  that  it  will  not  carry  intoxicat- 
ing liquors  at  all,  and  therefore  does  not  bring  itself  within 
the  reasoning  of  those  decisions  that  concede  to  the  car- 
rier the  right  to  determine  within  reasonable  limitations 
what  class  of  merchandise  it  will  carry.  Should  the  appel- 
lant adopt  a  general  rule  not  to  carry  intoxicating  liquors 
at  all,  a  somewhat  different  question  may  be  presented; 
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but  even  in  such  a  case  the  courts  would  say  that  the  rule 
was  unreasonable. 

The  Court  of  Appeals  of  Kentucky  has,  since  this  litiga- 
tion was  instituted,  decided  the  main  question  involved 
adversely  to  the  appellant,  holding  that  shipments  of  the 
kind  involved  in  this  suit  constitute  interstate  commerce 
and  are  entirely  beyond  the  control  of  the  State.  Com- 
monwealth  v.  McKinney,  131  S.  W.  Rep.  497;  Adams  Ex- 
press  Co.  v.  Kentucky ^  214  U.  S.  218;  Kentucky  v.  Scott, 
133  S.  W.  Rep.  766. 

The  control  of  all  interstate  shipments  is  vested  in 
Congress,  and  no  State  may  make  any  law  limiting  the 
right  of  a  citizen  of  one  State  to  purchase  any  article  of 
commerce  in  any  other  State  and  to  have  the  same  shipped 
to  him  wherever  he  may  be  without  regard  to  the  laws  of 
any  State.   State  v.  WignaU,  128  N.  W.  Rep.  935. 

Notwithstanding  any  effects  of  intoxicating  liquors, 
beer  is  recognized  as  an  article  of  interstate  commerce  and 
is  entitled  to  the  protection  of  the  law  to  the  same  extent 
and  under  the  same  conditions  as  other  commodities. 
Dandger  v.  Stone,  187  Fed.  Rep.  823;  S.  C,  188  Fed.  Rep. 
510;  Barrett  v.  City  of  New  York,  183  Fed.  Rep.  793. 

Mr.  Justice  Lurton,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court. 

1.  The  jurisdiction  of  this  court  to  entertain  an  appeal 
in  this  case  cannot  be  seriously  controverted.  The  juris- 
diction of  the  Circuit  Court  was  not  dependent  alone  upon 
diversity  of  citizenship.  There  was  involved  not  only  the 
validity  of  the  law  of  Kentucky  as  a  regulation  of  inter- 
state commerce,  but  a  question  as  to  whether  the  sole 
remedy  in  any  such  case  was  not  by  an  application  to  the 
Interstate  Commerce  Commission. 

2.  The  objection  that  there  was  an  adequate  remedy  at 
law,  assxmiing  that  the  subject  is  one  for  any  tribunal  other 
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than  the  Interstate  Commerce  Commission,  comes  too 
late,  if  ever  available,  the  objection  being  now  made  for 
the  first  time,  so  far  as  is  discoverable  from  the  record. 
The  announced  purpose  of  the  railroad  company  to  ab- 
jure its  function  and  duty  as  a  common  carrier  in  respect 
of  interstate  shipments  of  all  intoxicating  liquors  to  lo- 
calities in  the  State  of  Kentucky,  where  the  Kentucky 
local  option  prohibition  laws  prevailed,  threatened  the 
ruin  of  complainant's  business,  and  relief  by  injunction 
against  such  a  continued  course  of  conduct  was  certainly 
one  which  in  such  circumstances  might  be  granted.  Where 
the  case  is  one  in  which,  under  any  circumstances,  relief 
in  equity  may  be  admissible,  it  is  too  late  to  say  that  there 
was  an  adequate  remedy  at  law  only  upon  review  pro- 
ceedings.   KUboum  V.  Sunderland,  130  U.  S.  505. 

3.  The  case  was  heard  upon  bill  and  answer.  The  de- 
fense is  based  solely  upon  the  terms  of  the  Kentucky  act 
of  March  21,  1906,  now  §2569-a,  Carroll's  Kentucky 
Statutes  of  1909,  entitled  an  act  "to  regulate  the  carrying, 
moving,  delivering,  transferring  or  distribution  of  intoxi- 
cating liquors  in  local  option  districts."  By  that  act  it  is 
made  unlawful  for  any  common  carrier  to  transport  beer 
or  any  intoxicating  liquor  to  any  consignee  in  any  locaUty 
within  the  State  where  the  sale  of  such  liquors  has  been 
prohibited  by  vote  of  the  people  under  the  local  option 
law  of  the  State.  A  violation  of  the  law  subjects  the  of- 
fender to  a  fine  of  not  less  than  fifty  nor  more  than  one 
hundred  dollars  for  each  offense. 

Upon  the  assumption  that  this  legislation  effectively 
prohibited  both  state  and  interstate  transportation  of 
such  conmiodities  within  the  State,  the  railroad  company 
notified  all  of  its  agents,  in  and  out  of  the  State,  to  refuse 
to  receive  such  liquors  when  consigned  to  any  local  option 
ix>int.  This  notification  was  by  a  printed  circular  letter, 
which  set  out  the  full  text  of  the  act,  and  gave  a  full  list 
of  all  such  local  option  points.  In  express  terms  this 
voii.  ccxxiii — 6 


Digitized  by  VjOOQ IC 


82  OCTOBER  TERM,  1911. 

Opinion  of  the  Court  223  U.  8. 

notification  applied  to  both  inter- and  intrastate  ship- 
ments; and,  it  is  averred,  this  circular  was  filed  with  the 
Interstate  Commerce  Commission.  It  is  not,  however, 
averred  that  the  Commission  either  took  any  action 
thereon,  or  that  it  was  asked  to  take  any  action. 

The  legality  of  the  attitude  of  the  railroad  company 
toward  interstate  shipments  of  intoxicating  liquors  to 
local  option  points  in  Kentucky  must  turn  upon  the  va- 
lidity of  that  legislation  as  applied  to  interstate  shipments. 

By  a  long  line  of  decisions,  beginning  even  prior  to 
Leiay  v.  Hardin,  135  U.  S.  100,  it  has  been  indisputably 
determined: 

a.  That  beer  and  other  intoxicating  liquors  are  a  recog- 
nized and  legitimate  subject  of  interstate  commerce; 

b.  That  it  is  not  competent  for  any  State  to  forbid  any 
common  carrier  to  transport  such  articles  from  a  con- 
signor in  one  State  to  a  consignee  in  another; 

c.  That  until  such  transportation  is  concluded  by  deliv- 
ery to  the  consignee,  such  commodities  do  not  become  sub- 
ject to  state  regulation,  restraining  their  sale  or  disposi- 
tion. 

The  Wilson  act,  which  subjects  such  liquors  to  state 
regulation,  although  still  in  the  original  packages,  does 
not  apply  before  actual  delivery  to  such  consignee  where 
the  shipment  is  interstate.  Some  of  the  many  later  cases 
in  which  these  matters  have  been  so  determined  and  the 
Wilson  act  construed  are:  Rhodes  v.  loway  170  U.  S.  412; 
Vance  v.  Vandercook  Co.,  170  U.  S.  438;  Heyman  v.  SotUhr- 
em  Railway f  203  U.  S.  270;  Adams  Express  Co.  v.  Keiv- 
tacky,  214  U.  S.  218. 

Valid  as  the  Kentucky  legislation  undoubtedly  was  as  a 
regulation  in  respect  to  intrastate  shipments  of  such  arti- 
cles, it  was  most  obviously  never  an  effective  enactment 
in  so  far  as  it  undertook  to  regulate  interstate  shipments 
to  dry  points.  Pending  this  very  litigation,  the  Kentucky 
Court  of  Appeals,  upon  the  authority  of  the  line  of  cases 
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above  cited,  reached  the  same  conclusion.  Cincinnati^ 
N.  0.  &  T.  P.  R.  Co.  V.  ComnumweaUh,  126  Kentucky,  563. 

The  obligation  of  the  raihx)ad  company  to  conform  to 
the  requirements  of  the  Kentucky  law,  so  far  as  that  law 
prohibited  intrastate  shipments,  is  clear,  and  to  this  ex- 
tent its  circular  notification  was  commendable.  But  the 
duty  of  this  company,  as  an  interstate  conmion  carrier 
for  hire,  to  receive  for  transportation  to  consignees  upon 
its  line  in  Kentucky  from  consignors  in  other  States  any 
conamodity  which  is  an  ordinary  subject  of  interstate 
conmoierce,  and  such  transportation,  could  not  be  prohib- 
ited by  any  law  of  the  State  of  such  consignee,  inasmuch 
as  any  such  law  would  be  an  unlawful  relation  of  in- 
terstate conmierce  not  authorized  by  the  police  power  of 
the  State.  It  is  obvious,  therefore,  that  in  so  far  as  the 
Kentucky  statute  was  an  ill^al  regulation  of  interstate 
conmoierce,  it  neither  imposed  an  obligation  to  obey,  nor 
affords  an  excuse  for  refusal  to  perform  the  general  duty 
of  the  railroad  company  as  a  common  carrier  of  freight. 

The  fact  that  the  circular  notice  of  the  company  referred 
to  was  filed  with  the  Interstate  Commerce  Conunission 
is  incidentally  stated  in  the  answer  of  the  company,  and 
this  fact  is  now  made  the  basis  for  an  argument  that 
neither  the  state  court  nor  the  Circuit  Court  had  any  ju- 
risdiction, and  that  an  application  should  have  been  made 
to  the  Interstate  Conamerce  Commission  for  an  order  re- 
quiring the  railroad  company  to  desist  from  refusing  to 
transport  such  articles  in  interstate  conamerce. 

Why  should  the  brewing  company  have  made  complaint 
to  the  Commission.  What  relief  could  it  afford?  There 
was  no  tariff  question.  There  was  no  discrimination 
against  shipments  tendered  by  complainant  and  like 
shipments  tendered  by  other  brewers  to  the  same  points. 
There  was  no  claim  that  the  commodities  tendered  were 
inherently  dangerous  to  transport,  or  that  the  railroad 
company  did  not  have  transportation  facilities.    Evans- 
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ville  was  not  discriminated  against  in  favor  of  like  ship- 
ments to  the  same  points.  To  say  that  there  was  a  dis- 
crimination between  shipments  of  intoxicants  and  other 
commodities  does  not  make  a  case  of  discrimination  or 
preference  where  the  denial  of  such  shipments  is  based, 
as  is  the  case  here,  wholly  and  solely  upon  an  illegal 
restraint  upon  that  kind  of  interstate  commerce,  is  to 
reason  in  a  circle,  for  the  question  comes  back  at  last  to 
the  validity  of  the  law  forbidding  such  shipments.  There 
was  no  discrimination  if  the  law  was  valid,  and  the  r^ult 
must  turn,  not  upon  any  administrative  question  or 
questions  of  fact  within  the  scope  of  the  power  of  the 
Commission,  but  upon  the  validity  of  the  legislation  which 
controlled  the  action  of  the  carrier.  That  is  a  question  of 
general  law  for  a  judicial  tribunal,  and  one  not  competent 
for  the  Conmiission  as  a  purely  administrative  body. 

The  decision  in  the  case  of  Texas  &  Pacific  Railway  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  is  not  applicable  here. 
The  question  there  was  one  of  the  reasonableness  of  a  rate. 
Such  a  question  is  primarily  one  of  administrative  char- 
acter, and  the  propriety  of  a  prior  resort  to  the  Conunis- 
sion  to  obtain  a  ruling  upon  the  question  of  reasonableness 
involved  the  very  heart  of  the  whole  statute.  That  there 
might  be  uniformity  in  rate-making  necessarily  required  a 
resort  to  that  body  as  a  basis  for  a  conunon  law  recovery 
of  an  excessive  charge. 

The  result  is  that  the  decree  of  the  court  below  must  be 

Affirmed. 
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A  discovery  of  mineral  within  the  limits  of  a  mining  claim  is  essential 
to  its  vididity;  proximity  will  not  suffice. 

An  original  location  is  invalidated  by  readjusting  the  lines  so  as  to 
exclude  the  point  or  place  of  the  only  prior  discovery. 

A  readjusted  location  becomes  efifective  as  of  the  date  of  the  readjust- 
ment as  though  it  were  a  new  one,  and  if  the  locator  is  disqualified 
at  the  time  of  the  readjustment,  the  location  is  invalid. 

A  prohibition  against  purchase  of  public  lands  by  officers  of  the  Land 
Department  and  employ^  is  to  prevent  abuse  and  inspire  confidence 
in  administration  of  the  land  laws,  and  should  be  construed  broadly 
to  include  officials  and  employ^  of  subordinate  offices  and  all 
methods  of  securing  title  to  public  lands  under  the  general  laws. 

A  United  States  mineral  surveyor  is  disqualified  under  §452,  Rev. 
Stat.,  from  making  a  mining  location. 

Although  the  opinion  may  possibly  go  beyond  the  necessities  of  the 
case  concerning  the  statute,  if  it  states  the  natural  effect  to  be  given 
to  a  statute,  and  that  view  is  accepted  and  acted  upon  for  many 
years  by  the  Department  enforcing  it,  the  construction  should  not 
be  disturbed. 

The  general  rule  of  law  that  an  act  done  in  violation  of  statutory' 
prohibition  is  void  and  confers  no  right  upon  the  wrongdoer,  held 
applicable  in  this  case  and  not  subject  to  the  qualification  that  it 
was  the  legislative  intent  that  under  the  circumstances  of  the  case 
the  statute  should  not  apply. 

The  fact  that  a  statute  prescribes  a  penalty  for  the  doing  of  a  pro- 
hibited act  does  not  confine  the  scope  of  the  statute  to  the  prohibi- 
tion, or  make  the  prohibited  act  valid  as  against  parties  other  than 
the  Government,  and  so  held  as  to  §  452,  Rev.  Stat. 

170  Fed.  Rep.  31,  affirmed. 

The  facts,  which  involve  the  construction  of  the  mining 
laws  of  the  United  States  and  conflicting  claims  thereunder, 
are  stated  in  the  opinion. 
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Mr.  Albert  Fink,  with  whom  Mr.  W.  H.  Metson,  Mr.  Ira 
D.  Orton  and  Mr.  E.  H.  Ryan  were  on  the  brief,  for  pe- 
titioners: 

This  case  is  a  purely  possessory  action  between  two 
individuals  and  not  a  patent  proceeding. 

Notwithstanding  §  2319,  Rev.  Stat.,  Manuel  v.  Wvlff, 
152  U.  S.  505;  McKinley  Mining  Co.  v.  Alaska  Mining 
Co.,  183  U.  S.  563,  hold  that  no  one  other  than  the  Gov- 
ernment can  question  the  validity  of  the  location  on 
ground  of  non-citizenship. 

Location  by  an  alien  is  voidable  and  not  void  and  free 
from  attack  by  any  one  except  the  Government.  Shea  v. 
Nilima,  133  Fed.  Rep.  209,  215;  Tomanses  v.  Melsing, 
109  Fed.  Rep.  711;  Lone  Jack  M.  Co.  v.  Megginson,  82 
Fed.  Rep.  89;  BUlings  v.  Aspen  M.  &  S.  Co.,  52.  Fed.  Rep. 
250;  Holdt  v.  Hazard,  102  Pac.  Rep.  540.  See  also  Shamel 
on  Mining  Law,  108;  Morrison's  Mining  Rights,  13th  ed. 
308;  Lindley  on  Mines,  §  233;  Martin's  Mining  Law,  §  98; 
Costigan  on  Mines,  §  263;  Ricketts  on  Mines,  §  163. 

The  cases  arising  xmder  the  National  Banking  Acts  are 
analogous,  and  this  court  has  uniformly  held  that  securi- 
ties taken  in  violation  of  law  are  enforceable  by  the  banks, 
when  their  validity  has  been  questioned  by  private  persons, 
the  same  being  voidable  only  at  the  instance  of  the  Gov- 
ernment on  office  found.  National  Bank  v.  Matthews,  98 
U.  S.  621,  627;  Oates  v.  National  Bank,  100  U.  S.  239,  249; 
National  Bank  v.  Whitney,  103  U.  S.  102, 103;  Reynolds  v. 
Bank,  112  U.  S.  405;  Schuyler  National  Bank  v.  Gadzen, 
191  U.  S.  451. 

In  the  case  of  contracts  of  foreign  corporations  made 
in  violation  of  state  statutes,  no  one  can  question  their 
validity  except  the  sovereign  on  direct  proceedings  in- 
stituted for  that  purpose.  Fritts  v.  Palmer,  132  U.  S. 
282;  Seymour  v.  Slide,  153  U.  S.  523. 

So  as  to  cases  arising  under  ultra  vires  acts  of  corpora- 
tions.   Cowell  V.  Springs  Co.,  100  U.  S.  55,  60;  Jones  v. 
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Habersham,  107  U.  S.  174;  Blair  v.  City  of  Chicago,  201 
U.  S.  450. 

In  cases  arising  under  Indian  Reservation  Acts,  where 
entry  of  one  disqualified  is  valid  on  its  face,  no  one  but 
the  Government  through  its  land  department  can  ques- 
tion the  entry.  McMichael  v.  Murphy,  197  U.  S.  304; 
Hodges  v.  Colcord,  193  U.  S.  192. 

For  analogous  cases,  see  also  Webber  v.  Spokane  &c.,  64 
Fed.  Rep.  208;  Sanders  v.  Thornton,  97  Ted.  Rep.  863; 
Brown  v.  Schlerer,  118  Fed.  Rep.  987;  Blodgett  v.  Lanyon 
Zinc  Co.,  120  Fed.  Rep.  893;  Waterbury  v.  McKinnon,  146 
Fed.  Rep.  737-739;  Dunlap  v.  Mercer,  156  Fed.  Rep.  545; 
Newchatel  v.  New  York,  49  N.  E.  Rep.  1043;  Ledebvhr  v. 
Wisconsin  Trust  Co.,  88  N.  W.  Rep.  607,  609;  Meyers  v. 
Campbell,  44  Atl.  (N.  J.)  863;  Camp  v.  Land,  122  Cali- 
fornia, 167. 

There  are  only  two  decisions  reported  on  the  question 
whether  a  deputy  surveyor  can  make  a  mineral  location, 
one  adverse  to  such  right,  Lavignino  v.  Uhlig,  71  Pac. 
Rep.  (Utah)  1047,  and  one  favorable  in  Nevada,  Hand  v. 
Cook,  92  Pac.  Rep.  (Nevada),  3.  There  have,  however,  been 
other  cases  decided  by  the  Land  Department  on  this  sub- 
ject; as  to  these  see  2  Lindley  on  Mines,  2d  ed.,  §  661 ;  Sey- 
mour V.  Bradford,  37  Land  Dec.  61 ;  Leffingwell  Case,  30 
Land  Dec.  139;  In  re  Lock  Lode,  6  Land  Dec.  105;  Den- 
nison  v.  WiUits,  11  Land  Dec.  261;  26  Land  Dec.  122, 
136. 

While  the  construction  so  given  by  a  Department  of  the 
Government  to  any  law  affecting  its  arrangements  is  cer- 
tainly entitled  to  great  respect,  still,  however,  if  it  is  not  in 
confonnity  to  the  true  intendment,  and  provisions  of  the 
law,  it  cannot  be  permitted  to  conclude  the  judgment  of  a 
court  of  justice.  United  States  v.  Dickson,  15  Pet.  161,  and 
see  also  United  States  v.  Moore,  95  U.  S.  760,  763;  Quinby 
V.  Colon,  104  U.  S.  420,  426;  Hastings  &  Dak.  R.  R.  Co. 
V.  Whitney,  132  U.  S.  357,  366. 
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A  deputy  mineral  surveyor  is  not  either  an  "oflScer, 
clerk  or  employ^"  in  the  General  Land  OflSce.  See  §  10, 
act  of  April  25,  1812,  establishing  a  General  Land  OflSce, 
2  Stats.  716;  act  of  July  4,  1836,  reorganizing  the  General 
Land  Office,  5  Stats.  107;  §§  2207,  2319,  2334,  Rev.  Stat.; 
act  of  May  16, 1872,  c.  152,  §  1, 17  Stat.  91 ;  act  of  May  17, 
1884;  General  Mining  Circular  of  December  18,  1903, 
31  Land  Dec.  453,  489;  32  Land  Dec.  367. 

A  deputy  mineral  surveyor  has  no  duties  whatever 
to  perform  outside  of  the  surveying  of  the  mining  claims 
owned  by  private  parties  by  whom  he  is  employed. 

A  deputy  mineral  surveyor  is  not  an  officer  within  the 
provisions  of  §  452.  United  States  v.  HartweU,  6  Wall.  385; 
United  States  v.  Germaine,  99  U.  S.  508;  United  States 
V.  Mouat,  124  U.  S.  303,  307;  United  States  v.  Smith,  124 
U.  S.  525,  532. 

A  deputy  mineral  surveyor  is  not  a  clerk  in  the  General 
Land  Office.  As  to  definition  of  clerk,  see  Bouvier's  Law 
Dictionary;  People  v.  Fire  CommissionerSy  73  N.  Y.  437, 
442;  Satterlea  v.  Police  Board,  75  N.  Y.  38;  People  v.  Fire 
Commissioners,  73  N.  Y.  437,  442. 

A  deputy  mineral  surveyor  is  not  an  employ^  in  the 
General  Land  Office.  As  to  definition  of  employ^  see 
Century  Dictionary;  Standard  Dictionary;  McCluskey  v. 
Cromwell,  11  N.  Y.  593. 

A  United  States  mineral  surveyor  receives  no  compen- 
sation from  the  United  States  of  any  kind  or  character. 
He  is  therefore  not  an  employ^  of  the  Government.  United 
States  V.  Meiggs,  95  U.  S.  748;  Ex  parte  Burdell,  32  Fed. 
Rep.  681;  Powell  v.  United  States,  60  Fed.  Rep.  689,  690; 
People  V.  Aheam,  110  N.  Y.  Supp.  306;  United  States  v. 
McDonald,  72  Fed.  Rep.  898;  Louisville,  E.  &  St.  L.  R. 
Co.  V.  Wils(m,  138  U.  S.  501,  505;  Auffmordt  v.  Hodden, 
137  U.  S.  310;  see  also  Vance  v.  Newcomb,  124  U.  S.  311; 
Pack  V.  The  Mayor  &c.  of  New  York,  8  N.  Y.  222;  Camp- 
field  V.  Lane,  25  Fed.  Rep.  128;  Kelly  v.  The  Mayor  of 
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New  York,  11  N.  Y.  432;  Peter  Mania  v.  RandaU,  73  N.  Y. 
416;  Blake  v.  Ferris,  5  N.  Y.  58. 

By  any  fair  interpretation  of  its  terms,  §  432  does  not 
include  United  States  deputy  mineral  surveyors.  Where 
a  statute  plainly  points  out  the  persons  subject  to  its 
provisions  no  others  can  by  construction  be  brought  within 
the  purview  thereof.  26  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
597;  Hamilton  v.  Rathbone,  175  U.  S.  4217. 

Mr.  Albert  H.  EUiot,  with  whom  Mr.  George  W.  Rea  was 
on  the  brief,  for  respondents. 

Mr.  Justice  Van  DevAnter  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  ejectment,  the  subject-matter  of 
which  was  the  overlapping  portions  of  two  placer  mining 
claims  in  Alaska,  one  known  as  the  Golden  Bull  and  the 
other  as  the  Bon  Voyage.  The  plaintiffs  claimed  the  area 
in  conflict  as  part  of  the  Golden  Bull,  and  the  defendants 
claimed  it  as  part  of  the  Bon  Voyage.  The  facts,  as 
they  must  be  accepted  for  present  purposes,  are  these: 

In  1902  the  Bon  Voyage  was  located  by  J.  Potter  Whit- 
tren,  he  having  previously  made  a  discovery  of  placer 
gold  within  the  ground  which  he  included  in  the  claim. 
Although  not  intended  to  be  excessive,  the  claim  embraced 
a  trifle  more  than  twenty  acres,  the  maximum  area  per- 
mitted in  alocation  by  one  person.  In  1903  Whittren,  upon 
ascertaining  that  fact,  drew  in  two  of  the  boxmdary  lines  suf- 
ficiently to  exclude  the  excess,  and  in  doing  so  left  the  point 
or  place  of  his  only  prior  mineral  discovery  outside  the  read- 
justed  lines.  Later  in  1903,  he  made  a  discovery  of  placer 
gold  within  the  lines  as  readjusted.  At  the  time  of  drawing 
in  the  lines  and  making  the  subsequent  discovery  he  was 
an  United  States  mineral  surveyor,  but  was  not  such  at 
the  time  of  the  original  location.    In  1904  the  Golden 
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Bull  was  located  by  B.  Schwartz,  and  included  a  part  of 
the  ground  embraced  in  the  Bon  Voyage.  Neither  claim 
was  carried  to  patent  or  entry,  and  when  the  action  was 
begun  the  defendants  were  in  possession.  The  plaintiffs 
other  than  Schwartz  claimed  xmder  him,  and  the  defend- 
ants other  than  Whittren  claimed  under  conveyances  from 
him  made  after  1904. 

Upon  the  trial  the  court,  at  the  instance  of  the  plain- 
tiffs, directed  a  verdict  in  their  favor,  substantially  upon 
the  following  grounds,  taken  collectively:  1.  A  discovery  of 
mineral  within  the  limits  of  a  mining  claim  is  essenticd  to 
its  validity;  2.  The  original  location  of  the  Bon  Voyage 
was  invalidated  by  the  readjustment  of  its  lines  whereby 
the  point  or  place  of  the  only  prior  discovery  of  mineral 
was  left  without  those  lines;  3.  The  readjusted  location 
was  invalid  because  at  the  time  of  the  discovery  of  mineral 
therein  Whittren,  being  an  United  States  mineral  surveyor, 
was  disqualified  to  make  a  location  under  the  mining  laws. 
The  jury  returned  a  verdict  as  directed,  judgment  was 
entered  thereon,  the  judgment  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  170  Fed. 
Rep.  31,  and  the  case  is  here  upon  certiorari.  216  U.  S. 
622. 

Conceding  that  the  unintentional  inclusion  of  a  trifle 
more  than  twenty  acres  in  the  Bon  Voyage  as  originally 
located  was  an  irregularity  which  did  not  vitiate  the  loca- 
tion, but  merely  made  it  necessary  that  the  excess  be 
excluded  when  it  became  known  (Richmond  Mining  Co. 
V.  Rose,  114  U.  S.  576,  580;  Mcintosh  v.  Price,  121  Fed. 
Rep.  716;  Zimmerman  v.  Funchion,  161  Fed.  Rep.  859), 
we  come  to  consider  whether  the  location  was  invaUdated 
when,  by  the  readjustment  of  its  lines,  it  was  left  without  a 
mineral  discovery  therein.  The  mining  laws.  Rev.  Stat. 
§§  2320,  2329,  make  the  discovery  of  mineral  ''within  the 
limits  of  the  claim ''  a  prerequisite  to  the  location  of  a  claim, 
whether  lode  or  placer,  the  piupose  being  to  reward  the 
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discoverer  and  to  prevent  the  location  of  land  not  found  to 
be  mineral.  A  discovery  without  the  limits  of  the  claim, 
no  matter  what  its  proximity,  does  not  suffice.  In  giving 
effect  to  this  restriction,  this  court  said,  in  GwiUim  v. 
Donnellan,  115  U.  S.  45,  that  the  loss  of  that  part  of  a 
location  which  embraces  the  place  of  the  only  discovery 
therein  is  "  a  loss  of  the  location."  Possibly  what  was  said 
went  beyond  the  necessities  of  that  case,  critically  consid- 
ered, but  it  illustrates  what  naturally  would  be  taken  to 
be  the  effect  of  the  statute;  and  as  that  view  of  it  has  been 
accepted  and  acted  upon  for  twenty-five  years  by  the  Land 
Department  and  by  the  courts  in  the  mining  regions,  it 
should  not  be  disturbed  now.  It  follows  that  when,  in 
1903,  Whittren  excluded  from  the  Bon  Voyage  the  only 
place  at  which  mineral  had  been  discovered  therein,  he 
lost  the  location.  That  his  purpose  was  not  to  give  up  the 
location,  but  only  to  eliminate  the  excess  in  area,  is  im- 
material, because,  although  free  to  exclude  any  other 
part  of  the  claim  and  to  retain  that  embracing  the  dis- 
covery, he  excluded  the  latter  and  thereby  caused  the 
location  to  be  without  a  discovery  within  its  limits.  Pos- 
sibly, as  was  suggested  in  argument,  the  discovery  was 
excluded  because  it  was  not  deemed  sufficiently  promising 
to  make  its  retention  advisable,  but,  however  that  may 
have  been,  its  exclusion  defeated  the  location  and  left  the 
lands  therein  ''open  to  exploration  and  subject  to  claim 
for  new  discoveries."    Omllim  v.  Donnellan,  supra. 

As  no  adverse  right  had  intervened  at  the  time  of  Whit- 
tren's  subsequent  discovery  of  mineral  within  the  limits 
of  the  readjusted  location,  it  must  be  conceded  that  that 
location  became  effective  as  of  that  time,  just  as  if  he 
had  then  marked  those  limits  anew  (2  Lindley  on  Mines, 
§§  328,  330),  unless  he  was  then  disqualified  to  make  a  lo- 
cation by  reason  of  his  having  become  an  United  States 
mineral  surveyor;  and  so  it  is  necessary  to  consider  whether 
such  a  surveyor  is  within  the  prohibition  of  Rev.  Stat., 
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§  452,  and,  if  so,  whether  that  prohibition  made  the  re- 
adjusted location  void,  or  only  voidable  at  the  instance  of 
the  Grovemment.    That  section  reads: 

''The  officers,  clerks,  and  employ^  in  the  General 
Land  Office  are  prohibited  from  directly  or  indirectly  pur- 
chasing or  becoming  interested  in  the  purchase  of  any  of 
the  public  land;  and  any  person  who  violates  this  section 
shall  forthwith  be  removed  from  his  office." 

Mineral  surveyors  are  appointed  by  the  surveyor  general 
under  Rev.  Stat.,  §  2334,  and  their  field  of  action  is  con- 
fined to  the  surveying  of  mining  claims  and  to  matters 
incident  thereto.  They  act  only  at  the  solicitation  of 
owners  of  such  claims,  and  are  paid  by  the  owners,  not 
by  the  Government;  but  their  charges  must  be  within 
the  maximum  fixed  by  the  Conamissioner  of  the  General 
Land  Office,  and  their  work  must  be  done  in  conformity 
to  regulations  prescribed  by  that  officer.  They  are  re- 
quired to  take  an  oath,  and  to  execute  a  bond  to  the 
United  States,  as  are  many  public  officers.  Within  the 
•  limits  of  their  authority  they  act  in  the  stead  of  the  sur- 
veyor general  and  under  his  direction,  and  in  that  sense 
are  his  deputies.  The  work  which  they  do  is  the  work  of 
the  Government,  and  the  surveys  which  they  make  are 
its  surveys.  The  right  performance  of  their  duties  is  of 
real  concern,  not  merely  to  those  at  whose  solicitation  they 
act,  but  also  to  the  owners  of  adjacent  and  confficting 
claims  and  to  the  Government.  Of  the  representatives  of 
the  Government  who  have  to  do  with  the  proceedings 
incident  to  applications  for  patents  to  mining  claims, 
they  alone  come  in  contact  with  the  land  itself,  and  have 
an  opportunity  to  observe  its  situation  and  character, 
and  the  extent  and  nature  of  the  work  done  and  improve- 
ments made  thereon;  and  it  is  upon  their  reports  that  the 
surveyor  general  makes  the  certificate  required  by  Rev. 
Stat.,  §  2325,  which  is  a  prerequisite  to  the  issuance  of  a 
patent.    See  Mining  Regulations  of  July  26,  1901,  para- 
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graphs  90,  115-169,  31  Land  Dec.  474,  489,  493;  Gcmdy 
V.  Kismet  Gold  Mining  Co.,  24  Land  Dec.  191,  193.  This 
r63um6  of  their  authority  and  duties,  and  of  their  rela- 
tion to  the  surveyor  general  and  the  General  Land  OflBce, 
satisfies  us  that  they  are  within  the  prohibition  of  §  452. 
That  prohibition  is  addressed  not  merely  to  the  oflScers  of 
the  General  Land  Office,  or  to  its  officers  and  clerks,  but 
to  its  "officers,  clerks  and  employes."  These  words, 
taken  collectively,  are  very  comprehensive  and  easily 
embrace  all  persons  holding  positions  under  that  office  and 
participating  in  the  work  assigned  to  it,  as  is  the  case  with 
mineral  surveyors.  The  purpose  of  the  prohibition  is  to 
guard  against  the  temptations  and  partiality  likely  to 
attend  efforts  to  acquire  public  lands,  or  interests  therein, 
by  persons  so  situated,  and  thereby  to  prevent  abuse  and 
inspire  confidence  in  the  administration  of  the  pubUc-land 
laws.  So  understanding  the  letter  and  purpose  of  the 
prohibition,  we  think  it  embraces  the  location  of  a  mining 
claim  by  a  mineral  surveyor.  True,  it  is  addressed  to 
officers,  clerks  and  employes  "in  the  General  Land  Office'' 
and  is  directed  against  "the  purchase  of  any  of  the  public 
land"  by  them,  but  in  view  of  the  terminology  common 
to  public-land  legislation,  we  think  the  reference  to  the 
General  Land  Office  is  inclusive  of  the  subordinate  offices  or 
branches  maintained  under  its  supervision,  such  as  the 
offices  of  the  surveyors-general  and  the  local  land  offices, 
and  that  the  term  "pm-chase"  is  inclusive  of  the  various 
modes  of  securing  title  to  or  rights  in  public  lands  under 
the  general  laws  regulating  their  disposal. 

That  the  construction  which  we  here  place  upon  §  452 
is  the  one  prevailing  in  the  Land  Department  is  shown  in 
its  circular  of  September  15,  1890,  11  Land  Dec.  348, 
wherein  it  is  said:  "All  officers,  clerks  and  employes  in 
the  offices  of  the  surveyors  general,  the  local  land  offices, 
and  the  General  Land  Office,  or  any  persons,  wherever 
located,  employed  under  the  supervision  of  the  Com- 
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missioner  of  the  General  Land  Office,  are,  during  such 
employment,  prohibited  from  entering  or  becoming  in- 
terested, directly  or  indirectly,  in  any  of  the  public  lands 
of  the  United  States."  The  published  decisions  of  the 
Secretary  of  the  Interior,  although  disclosing  instances 
in  which  that  construction  has  been  departed  from  or 
doubted,  Dennison  and  WiUitSy  11  Copp's  Land-Owner, 
261;  Lock  Lode,  6  Land  Dec.  106;  W.  H.  LeffingweU,  30 
Land  Dec.  139,  show  that  in  the  main  it  has  been  closely 
followed.  Herbert  McMicken,  10  Land  Dec.  97,  and  11 
Land  Dec.  96;  MuUer  v.  Coleman,  18  Land  Dec.  394;  John 
S.  M.  NeiU,  24  Land  Dec.  393;  Floyd  v.  Montgomery,  26 
Land  Dec.  122,  136;  Frank  A.  Maxwell,  29  Land  Dec.  76; 
Alfred  BaUzeU,  29  Land  Dec.  333;  Seymour  K.  Bradford, 
36  Land  Dec.  61. 

In  principle,  the  recent  case  of  Prosser  v.  Finn,  208  U.  S. 
67,  goes  far  to  sustain  the  view  here  expressed.  There  a 
special  agent  of  the  General  Land  Office,  whose  field  of 
duty  was  in  the  State  of  Washington,  made  an  entry  of 
public  land  imder  the  timber-culture  law,  and  there- 
after in  all  respects  complied  with  that  law.  But  it  was 
held  by  this  court  that  he  was,  in  every  substantial  sense, 
an  employ^  in  the  General  Land  Office,  and  therefore  was 
within  the  prohibition  of  §  452. 

The  general  rule  of  law  is  that  an  act  done  in  violation 
of  a  statutory  prohibition  is  void  and  confers  no  right  upon 
the  wrongdoer,  but  this  rule  is  subject  to  the  qualification 
that  when,  upon  a  survey  of  the  statute,  its  subjecrt-matter 
and  the  mischief  sought  to  be  prevented,  it  appears  that 
the  legislature  intended  otherwise,  effect  must  be  given  to 
that  intention.  Miller  v.  Ammon,  145  U.  S.  421,  426; 
Burck  V.  TayUrr,  152  U.  S.  634,  649;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  548.  Here  we  think  the 
general  rule  applies.  The  acts  described  in  §  452  are  ex- 
pressly prohibited  under  penalty  of  dismissal.  There  is  in 
its  language  nothing  indicating  that  its  scope  is  to  be  con- 
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fined  to  the  exaction  of  that  penalty,  Prosser  v.  Finn,  supra, 
or  that  acts  done  in  violation  of  it  are  to  be  valid  against 
all  but  the  Government.  Nor  is  there  anything  in  its 
subject-matter  or  in  the  mischief  sought  to  be  prevented 
which  militates  against  the  application  of  the  general  rule. 
On  the  contrary,  it  is  reasonably  inferable,  from  the  lan- 
guage of  the  section  and  the  situation  with  which  it  deals, 
that  it  is  intended  that  violations  of  it  shall  be  attended 
by  the  ordinary  consequences  of  unlawful  acts.  We  there- 
fore are  of  opinion  that  the  readjusted  location  was  void. 

Affirmed. 


UNITED  STATES  EX  REL.  LOWE  v.  FISHER,  SEC- 
RETARY OF  THE  INTERIOR. 

EBBOR  TO  THE  COURT  OF  APPEALS  OP  THE  DISTRICT  OP 

COLUMBIA. 

No.  445.    Argued  November  14, 1911. — Decided  January  29,  1912. 

Where  the  Court  of  Claims  has  k^t  control  of  a  case  referred  to  it  by 
act  of  Congress  giving  it  jurisdiction  as  to  all  questions,  its  reply 
made  to  the  request  of  the  officer  of  the  Government  charged  with 
execution  of  its  judgment  for  further  opinion  is  to  be  regarded  as 
part  of  the  decision. 

The  limitations  on  the  right  to  return  to  the  tribe  in  Art.  IX  of  the 
Cherokee  Treaty  of  August  11,  1866,  refer  to  both  freedmen  and 
free  colored  persons;  and  freedmen  and  descendants  of  freedmen 
who  did  not  return  within  six  months  are  excluded  from  the  benefit 
of  the  treaty. 

Notwithstanding  a  decree  of  the  Court  of  Claims  determining  the 
rights  of  Indians  in  a  case  over  which  Congress  gave  the  court 
jurisdiction,  it  is  competent  for  Congress  to  deal  further  with  the 
subject.  Stephens  v.  Cherokee  Nation,  174  U.  S.  445;  Wallace  v. 
Adams,  204  U.  8.  415. 

Quare:  Whether  a  roll  of  dtisenship  of  an  Indian  tribe,  made  under 
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direction  of  the  Court  of  Claims,  has  the  conclusive  e£Fect  of  a  ju- 
dicial decree. 

Under  the  acts  of  Congress  of  1902  and  1906  in  regard  thereto,  the 
enrollment  of  freedmen  of  the  Cherokee  tribe  was  to  be  made  in 
strict  conformity  with  the  decree  of  the  Court  of  Claims,  and  should 
include  only  such  persons  of  African  descent,  either  free  colored  or 
the  slaves  of  Cherokee  citizens  and  their  descendants,  who  were 
actual  personal  bona  fide  residents  of  the  Cherokee  Nation  August  11, 
1866,  or  who  actually  returned  and  established  such  residence 
within  six  months  thereafter. 

While  the  Secretary  of  the  Interior  did  not  have  power  to  strike  names 
from  the  roll  of  Cherokee  citizens  without  notice  and  opportunity 
to  be  heard,  he  did  have  power,  after  such  notice  and  opportunity 
had  been  given,  to  strike  from  the  roll  names  which  had  been  placed 
thereon  through  fraud  or  mistake.  GarfiM  v.  Goldsby,  211  U.  S. 
249. 

35  App.  D.  C.  524,  affirmed. 

The  facts,  which  involve  the  construction  of  the  various 
treaties,  acts  of  Congress  and  decisions  of  the  Court  of 
Claims  in  regard  to  the  rights  of  Cherokee  freedmen  and 
their  descendants  to  share  in  the  distribution  of  tribal 
property,  are  stated  m  this  opinion. 

Mr.  Charles  H.  MerUlat,  with  whom  Mr.  Charles  J. 
Kappler,  Mr.  J.  K.  Jones  and  Mr.  Frank  E.  Duncan  were 
on  the  brief,  for  plaintiffs  in  error. 

Mr.  Assistant  Attorney  General  Harr  for  defendant  in 
error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

The  case  involves  the  question  whether  the  Secretary 
of  the  Interior,  after  due  hearing  and  after  having  made 
up  a  roll  of  citizens  of  the  Five  Civilized  Tribes  of  Indians 
and  after  having  issued  certificates  of  allotment  to  the 
enrolled  Indians,  may  strike  their  names  from  the  roll  after 
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giving  due  notice  of  his  intended  action  and  an  opportu- 
nity to  be  heard. 

The  case  arose  upon  the  exercise  of  such  power  by  the 
Secretary  and  an  action  of  mandamus  to  require  him  to 
cancel  his  action.  To  the  answer  of  the  Secretary  the 
Supreme  Court  of  the  District  of  Coliunbia  sustained  a  de- 
murrer and  entered  a  judgment  in  accordance  with  the 
prayer  of  the  petition.  TTie  Court  of  Appeals  reversed 
the  judgment.  On  return  of  the  case  to  the  Supreme  Court 
the  relators  elected  to  stand  on  their  demmrer  and  the 
court  dismissed  their  petition.  This  action  was  aflSrmed 
by  the  Court  of  Appeals  and  the  case  was  then  brought 
here. 

It  was  decided  in  Garfield  v.  Goldshy,  211  U.  S.  249,  that 
the  Secretary  had  no  such  power  without  notice  to  the 
parties  concerned  and  an  opportimity  to  be  heard.  These 
conditions  were  performed  in  the  present  case,  and,  so  far, 
the  case  is  distinguished  from  the  Goldsby  Case.  The 
power  of  the  Secretary  upon  the  rehearing  under  the  ap- 
plicable statutes  is  now  to  be  considered. 

The  relators  base  their  right  of  enrollment  on  Article  IX 
of  the  Cherokee  treaty  of  August  11,  1866  (14  Stat.  799), 
the  material  part  of  which  is  as  follows:  "They  [Cherokee 
Nation]  further  agree  that  all  freedmen  who  have  been 
liberated  by  voluntary  act  of  their  former  owners  or  by 
law,  as  well  as  all  free  colored  persons  who  were  in  the 
coimtry  at  the  commencement  of  the  rebellion,  and  are 
now  resident  therein,  or  who  may  return  within  six  months, 
and  their  descendants,  shall  have  all  the  rights  of  native 
Cherokees.''  It  was  found  by  the  Secretary  of  the  In- 
terior that  relators  were  descendants  of  liberated  slaves, 
but  he  also  found  that  their  ancestors  had  not  returned  to 
the  Cherokee  Nation  within  six  months  of  the  date  of  the 
treaty,  August  11,  1866.  This  must  be  assumed  to  be  the 
fact,  for  it  is  alleged  in  the  answer  and  admitted  by  the 
demurrer.  Two  propositions  of  law  are,  however,  urged 
VOL.  ccxxin — 7 
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by  relators:  (1)  that  the  reqiurement  of  a  return  within 
the  time  designated  applies  only  to  free  colored  persons; 
and  (2)  that  the  Secretary  having,  on  November  16, 1904, 
approved  a  list  of  Cherokee  freedmen,  containing  the 
names  of  relators,  on  the  ground  that  their  ancestors  had 
complied  with  the  provision  for  return  to  the  Nation,  had 
no  power  to  cancel  their  names. 

(1)  Article  IX  of  the  treaty  is  undoubtedly  ambiguous, 
and  to  support  their  construction  of  it  relators  trace  its 
genesis  to  the  compulsion  exercised  on  the  Cherokee  Na- 
tion by  the  United  States  for  its  espousal  of  the  cause 
of  the  Confederacy  during  the  Civil  War.  The  Indians, 
it  is  said,  were  regarded  as  having  forfeited  their  treaty 
rights,  but  the  United  States  were  willing  to  renew  rela- 
tions with  them,  stipulating,  among  other  things,  that 
"the  institution  of  slavery,  which  has  existed  among  sev- 
eral of  the  tribes,  must  be  forthwith  abolished,  and  meas- 
ures taken  for  the  unconditional  emancipation  of  all  per- 
sons held  in  bondage,  and  for  their  incorporation  into  the 
tribes  on  an  equal  footing  with  the  original  members,  or 
suitably  provided  for." 

The  Indians  resisted  the  conditions,  and  replied  that 
it  would  not  be  for  the  benefit  of  the  emancipated  negro, 
nor  for  the  Indians,  to  incorporate  the  former  into  the 
several  tribes  on  an  equal  footing  with  the  original  mem- 
bers. They  conceded,  however,  that  the  emancipated 
negro  must  be  suitably  provided  for,  and  subsequently 
the  Choctaws  suggested  that  white  persons  should  be  ex- 
cluded from  their  Territory,  and  that  "no  person  of 
African  descent,  except  our  former  slaves,  or  free  persons 
of  color  who  are  now,  or  have  been,  residents  of  the  Ter- 
ritory, will  be  permitted  to  reside  in  the  Territory,  unless 
formerly  incorporated  with  some  tribe,  according  to  the 
usage  of  the  band.'' 

The  Seminoles  answered  to  the  same  effect,  and  asked 
that  Article  III  be  changed  to  admit  only  colored  persons 
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lately  held  in  bondage  by  them  and  free  persons  of  color 
residing  in  the  Nation  previous  to  the  rebellion,  to  a 
residence  among  them,  and  adoption  in  the  Seminole  tribe 
upon  some  plan  to  be  agreed  upon  by  them  and  approved 
by  the  Government.  ''We  are  willing,"  they  said,  "to 
provide  for  the  colored  people  of  our  own  Nation,  but  do 
not  desire  our  lands  to  become  colonization  groimds  for 
the  negroes  of  other  States  and  Territories."  The  Creeks 
expressed  this  in  the  same  way,  and  the  relators  further 
adduce,  as  supporting  their  construction  of  Article  I^,  that 
the  commission  which  negotiated  the  treaty,  reporting  on 
it  ojfficially,  said:  ''Slavery  is  abolished  and  the  full  rights 
of  the  freedmen  are  acknowledged." 

The  history  of  Article  IX,  therefore,  it  is  insisted,  shows 
that  the  article  consiunmated  the  purpose.  In  other  words, 
when  the  Indians  realized  that  they  must  provide  for 
n^roes,  they  limited  their  concession  "to  former  slaves 
and  then  to  any  other  negroes  who  had  been  in  the  Indian 
country  at  the  outbreak  of  the  war  and  might  return 
within  a  short  time  after  peace  to  make  their  home  in 
the  Indian  Territory,  thereby  preventing  a  general  influx 
of  negroes  who  might  seek  free  land."  And  the  right 
to  land,  it  is  pointed  out,  was  the  consequence  to  be  ap- 
prehended, as  "lawful  residence  in  the  Indian  Territory 
meant  the  right  to  occupy  land." 

It  is  further  contended  that  the  Cherokees  acted  upon 
the  treaty  practically  in  accordance  with  this  construc- 
tion of  it,  and  that  it  was  not  until  many  years  after  that 
they  "sought  to  refine  it  away  and  abrogate  it  in  effect." 
They  accepted  it  reluctantly,  it  is  said,  and  subsequently 
contended  that  it  conferred  civil,  not  property,  rights 
and  passed  what  was  known  as  the  "Blood  Bill,"  by  which 
they  sought  to  exclude  all  but  native  Cherokees  by  blood 
from  participation  in  a  large  payment  of  fimds  which  was 
about  to  be  made.  This  gave  rise  to  controversy,  and 
Congress  passed  an  act  conferring  jurisdiction  on  the 
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Court  of  Claims  to  settle  the  matter.  The  act  is  entitled 
"An  act  to  refer  to  the  Court  of  Claims  certain  claims  of 
the  Shawnee  and  Delaware  Indians  and  the  freedmen  of 
the  Cherokee  Nation,  and  for  other  purposes."  It  was 
approved  October  1,  1890  (26  Stat.  636,  c.  1249).  The 
Cherokee  freedmen  whose  rights  were  to  be  determined 
under  the  act  were  those  who  ''settled  and  located  in  the 
Cherokee  Nation  under  the  provisions  and  stipulations 
of  article  nine"  of  the  treaty. 

The  court  decided  that  under  the  Cherokee  constitu- 
tion of  1866  the  freedmen  became  citizens  equally  with  the 
Cherokees  and  equally  interested  in  the  conmion  prop- 
erty and  equally  entitled  to  share  in  its  proceeds  per  capita. 
But  the  court  did  not  attempt  an  analysis  of  §  5  of  the 
constitution  nor  of  Article  IX  of  the  treaty  (they  aire  alike) 
but  defined  the  rights  of  the  freedmen  and  the  free  ne- 
groes in  the  language  of  the  constitution  and  the  article. 
31  Court  of  Claims,  140.  The  opinion  in  the  case,  there- 
fore, as  delivered,  had  the  same  ambiguity  as  the  constitu- 
tion and  treaty  and  was  not  understood  by  the  Commis- 
sioner of  Indian  Affairs,  who  was  charged  by  the  Secretary 
of  the  Interior  with  the  duty  of  determining  who  were 
the  resident  freedmen  entitled  to  share  in  the  disposition 
of  the  fund  as  decreed  and  who  desired  the  further  opinion 
of  the  court.    In  reply,  the  court  said  (31  Ct.  CI.  148): 

"  The  court  is  of  the  opinion  that  the  clauses  in  that  arti- 
cle in  these  words,  'And  are  now  residents  therein,  or  who  may 
return  within  six  months,  and  their  descendants,'  were  in- 
tended, for  the  protection  of  the  Cherokee  Nation,  as  a  lim- 
itation upon  the  number  of  persons  who  might  avail  them- 
selves of  the  provisions  of  the  treaty;  and  consequently 
that  they  refer  to  both  the  freedmen  and  the  free  colored 
persons  previously  named  in  the  article.  That  is  to  say, 
freedmen  and  the  descendants  of  freedmen  who  did  not 
return  within  six  months  are  excluded  from  the  benefits  of 
the  treaty  and  of  the  decree." 
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Subsequently  the  court  was  called  upon  to  add  to  its 
opinion,  which  it  did,  as  follows:  "The  court  is  of  the 
opinion  that  the  Act  2d  March,  1896  (28  Stat.  L.,  p.  910, 
§  11),  prescribes  the  manner  in  which  payments  per  capita 
shall  be  made  and  that  the  matter  of  payment  is  exclu- 
sively within  the  jurisdiction  of  the  Secretary  of  the  In- 
terior. The  court,  after  further  consideration,  adheres  to 
the  opinion  communicated  to  the  Commissioner  of  Indian 
Affairs  Februaiy  18,  1896. 

"The  within  motion  for  instructions  is  overruled." 
31  Court  of  Claims,  140,  148. 

The  relators  contend  that  the  reply  of  the  court  to  the 
Commissioner  was  not  part  of  its  decision.  This,  however, 
is  a  mistake.  The  court  had  kept  control  of  the  case,  and 
at  the  time  of  its  reply  to  the  Commissioner  the  case  was 
pending  upon  certain  motions  made  by  the  parties.  And, 
as  we  have  seen,  the  court  had  been  given  special  jxiris- 
diction  of  the  question  and  all  others  which  were  involved 
in  the  controversy.  But  it  is  contended  that  the  only  issue 
submitted  to  the  court  was  whether  "the  Cherokee  f reed- 
men,  as  a  class,  were  entitled  to  share  in  the  proceeds  of 
the  Cherokee  outlet  or,  strip  lands  west  of  the  90th  merid- 
ian." It  is,  hence,  further  contended  that  the  jurisdic- 
tional act  did  not  extend  to  the  determination  of  what 
particular  persons  composed  such  class  or  who  were  freed- 
men,  and  that,  therefore,  "the  point  now  involved  has 
not  had  judicial  determination." 

The  object  of  the  contention,  no  doubt,  is  to  clear 
the  way  for  the  ultimate  contention  upon  which  their 
case  must  rest,  the  want  of  power  of  the  Secretary  of  the 
Interior  over  rolls  which  he  had  once  approved  and  after 
having  issued  certificates  of  allotment  to  the  enrolled 
Indians.  In  other  words,  relators  would  push  aside  the 
adjudication  of  their  disqualification  to  be  enrolled,  they 
not  having  returned  to  the  Cherokee  Nation  within  the 
time  designated  by  the  treaty.     They,  however,  make 
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an  alternative  contention  and  xirge  that  they  were  ad- 
judged to  be  within  the  provisions  of  the  treaty  by  their 
enrollment  upon  the  Kern-Clifton  roll,  which  they  insist 
was  adjudged  to  be  legal  evidence  of  the  rights  of  the 
freedmen;  in  other  words,  that  the  enrollment  identified 
the  individual  freedmen  who  were  entitled  to  participate 
in  the  tribal  property. 

It  is  admitted  in  the  answer  that  relators  are  on  the 
Kern-Clifton  roll,  and  it  does  not  seem  to  be  contested 
that  the  roll  was  made  imder  instructions  from  the  Court 
of  Claims.  A  plausible  argument,  therefore,  is  presented 
that  it  partakes  of  the  conclusive  effect  to  be  attributed  to 
a  judicial  decree.  And  it  is  further  lu^ed  by  relators  that 
the  Kern-Clifton  roll  was  confirmed  by  the  act  of  June  10, 
1896  (29  Stat.  321,  329,  c.  398),  which  declared  "that  the 
rolls  of  citizenship  of  the  several  tribes  as  now  existing  are 
hereby  confirmed." 

What  effect  we  should  have  to  give  to  the  decree,  as- 
suming it  to  go  as  far  as  contended,  we  are  not  called  upon 
to  say.  It  was  certainly  competent  for  Congress  fiulher 
to  deal  with  the  subject.  Stephens  v.  Cherokee  Nation, 
174  U.  S.  445;  Wallace  v.  Adams,  2D4  U.  S.  415. 

We  pass,  therefore,  to  a  consideration  of  the  act  of 
June  10,  1896,  upon  which  relators  rely.  It  was  one  of  a 
number  of  acts  which  exhibit  a  connected  scheme  for  the 
enrollment  of  the  members  of  the  Five  Civilized  Tribes 
and  the  division  of  their  tribal  property,  although  their 
provisions  are  somewhat  varying. 

By  the  act  of  March  3,  1893  (§  16,  27  Stat.  645),  the 
Dawes  Commission  was  created,  with  powers  to  negotiate 
with  the  tribes.  In  1896,  by  the  act  of  June  10th  of  that 
year  (29  Stat.  321,  c.  398),  the  Commission  was  directed 
to  make  up  a  roll  of  the  citizens  of  the  tribes,  which  in- 
cluded the  Cherokees,  who  should  apply  within  three 
months  from  the  passage  of  the  act,  and  to  decide  all  such 
applications  within  ninety  days  after  the  same  should  be 
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made.  Due  force  and  effect  was  directed  to  be  given  to 
tribal  rolls,  usages,  customs  and  laws,  if  not  inconsistent 
with  Federal  laws.  The  act  contained  the  provision  which 
we  have  already  quoted,  that  is,  "  that  the  rolls  of  citizen- 
ship of  the  several  tribes  as  now  existing  are  hereby  con- 
firmed." There  were  powers  of  review  given  to  those 
aggrieved  by  the  decision  either  of  the  Commission  or  the 
tribal  authorities.  The  relators,  however,  say  that  ''the 
Dawes  Commission,  as  is  matter  of  oflBcial  history,  did 
not  adopt  the  tribal  rolls  as  confirmed,  but  proceeded  to 
try  the  rights  of  persons  to  be  on  the  tribal  rolls,  and  the 
controversy  which  ensued  continued,  and  the  rolls  were 
not  closed  until  March  4,  1907,  Congress  refusing  to  heed 
administrative  appeals  for  more  time." 

But  before  that  final  date  arrived  Congress  passed  sev- 
eral acts,  the  provisions  of  which  are  relied  on  by  relators 
as  establishing  their  right.  The  acts  would  seem  to  demon- 
strate the  contrary,  and  that  the  conditions  which  arose 
demanded  changes  in  legislation.  It  is  true  that  it  is 
provided  that  the  rolls  of  the  tribes  which  were  directed 
to  be  made,  when  approved  by  the  Secretary  of  the  In- 
terior, should  be  final  and  should  constitute  the  several 
tribes  which  they  represented;  and  it  is  therefore  con- 
tended that  those  provisions  became  legislative  confirma- 
tions which  the  Secretary  was  without  power  to  disregard, 
and  that  every  partial  list  forwarded  to  him  which  he  ap- 
proved he  could  not  afterwards  change,  whatever  the  proof 
of  mistake,  imposition  or  fraud.  A  few  citations  will 
prove  the  imsoundness  of  the  contention. 

The  act  of  Jime  10,  1896,  supra^  which  is  so  much  relied 
on,  was  largely  superseded  by  §  21  of  the  act  of  June  28, 
1898,  commonly  known  as  the  Curtis  Act.  30  Stat.  495, 
502,  c.  517.  The  section  gave  the  Commission  the  power  to 
investigate  the  right  of  persons  whose  names  were  on  the 
rolls  and  to  "omit  all  such  as  may  have  been  placed  there 
by  fraud  or  without  authority  of  law,  enrolling  only  such 
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as  may  have  lawful  right  thereto,"  etc.  And  it  was  provided 
that  the  Commission  ''shall  make  a  roll  of  Cherokee  f reed- 
men  in  strict  compliance  with  the  decree  of  the  Court  of 
Claims  rendered  the  third  day  of  February,  eighteen  him- 
dred  and  ninety-six."  It  was  further  provided  that  the 
Commission  should  -'take  the  roll  of  Cherokee  citizens 
of  eighteen  hundred  and  eighty  (not  including  freedmen) 
as  the  only  roll  intended  to  be  confirmed  by  this  and  pre- 
ceding acts  of  Congress.     .     .    ." 

It  is  manifest  from  this  iict  that  the  contention  of  re- 
lators that  the  tribal  rolls  were  to  be  treated  or  accepted 
as  absolutely  confirmed  is  unsoimd.  One  roll  only  was 
confirmed.  The  other  rolls  were  to  be  corrected,  not  con- 
firmed; and  a  roll  of  the  Cherokee  freedmen  was  to  be 
made  in  conformity  with  the  decree  of  the  Court  of 
Claims — ^a  roll  not  confirmed,  but  to  be  made,  so  as  to 
exclude  the  relators  because  they  were  excluded  by  the 
decree;  that  is,  because  they  were  not  residents  of  the 
Cherokee  Nation  at  the  time  of  the  promulgation  of  the 
treaty. 

It  does  not  appear  that  relators  were  on  any  roll  prior 
to  the  passage  of  the  act  of  June  10,  1896,  upon  which 
they  so  much  rely,  and  therefore  within  its  confirmatory- 
provision,  giving  it  all  the  force  contended  for.  They 
were  on  the  Kern-Clifton  roll,  it  is  said,  but  when  that 
roll  was  made  does  not  appear.  The  allegation  of  the 
petition  is  that  prior  to  November  16,  1904,  the  Secre- 
tary of  the  Interior  affirmed  a  decision  by  the  Commis- 
sioner of  the  Five  Civilized  Tribes  which  held  that  relators 
were  entitled  to  enrollment  as  citizens,  and  that  prior 
to  that  date  they  were  regularly  ordered  to  be  placed  upon 
the  final  roll  of  freedmen  citizens,  and  that  such  roll  was 
duly  and  regularly  approved  by  the  Secretary  of  the  In- 
terior on  the  sixteenth  of  November,  1906. 

But  the  act  of  July  1, 1902  (32  Stat.  716,  720,  §  27),  em- 
phasized the  requirement  that  the  enrollment  of  freedmen 
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must  be  made  in  strict  conformity  with  the  decree  of  the 
Court  of  Claims.  Congress  was  even  more  particular  in 
the  act  of  April  26,  1906  (34  Stat.  137).  Section  3  of  the 
act  explicitly  provided  that  ''The  roll  of  Cherokee  f reed- 
men  shall  include  only  such  persons  of  African  descent, 
either  free  colored  or  the  slaves  of  Cherokee  citizens  and 
their  descendants,  who  were  actual  personal  bona  fide  resi- 
dents of  the  Cherokee  Nation  August  eleventh,  eighteen 
hundred  and  sixty-six,  or  who  actually  returned  and  es- 
tablished such  residence  in  the  Cherokee  Nation  on  or 
before  February  eleventh,  eighteen  hundred  and  sixty- 
seven.'* 

Relators  nevertheless  insist  that  notwithstanding  they 
were  not  entitled  to  be  placed  upon  the  rolls,  yet,  having 
been  placed  there,  they  cannot  be  taken  off  by  the  Secre- 
tary of  the  Interior;  citing  in  support  of  the  contention 
certain  provisions  of  the  acts  of  Congress  and  the  congres- 
sional policy  expressed  in  them.  The  policy  of  the  Govern- 
ment, it  is  said,  was  to  expedite  enrollment,  with  the  view 
to  the  distribution  of  the  tribal  property  and  the  prep- 
aration of  the  Indian  Territory  for  stat^ood.  To  these 
ends  the  acts  of  May  31,  1900,  31  Stat.  221,  c.  598,  and 
March  3, 1901  (31  Stat.  1073,  c.  832),  endeavored  to  speed 
enrollment  matters  by  directing  the  Secretary  of  the  In- 
terior to  fix  a  time  for  closing  the  rolls,  after  which  no 
name  should  be  added  thereto.  Then  came  the  act  of 
July  1,  1902  (32  Stat.  716,  c.  1375),  which,  it  is  insisted, 
practically  repealed  prior  acts  so  far  as  they  concerned 
enrollments.  Such  prior  acts,  it  is  said,  ''made  approval 
of  enrollments  depend  upon  the  completion  of  the  rolls  of 
an  entire  tribe,  and  the  Secretary's  approval  under  it 
would  await  the  finishing  of  enrollments  of  an  entire  tribe." 
And  until  such  time  ''there  would  be  no  allotment  to  any 
tribal  member."  The  Secretary's  control,  hence,  contin- 
ued "until  the  last,"  and  the  congressional  policy  was 
likewise  postponed.     But,  it  is  argued,  contrasting  the 
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new  measures  with  the  old,  under  the  act  of  1902  ''en- 
roUment  and  allotment  went  hand  in  hand."  This  con- 
tention is  rested  on  §  29  of  the  act,  which  directs  lists  to 
be  prepared  of  those  found  by  the  Commission  to  be  en- 
titled to  enrollment;  and,  it  is  provided,  that  ''the  lists 
thus  prepared,  when  approved  by  the  Secretary  of  the 
Interior,  shall  constitute  a  part  and  parcel  of  the  final  roll 
of  citizens  of  the  Cherokee  tribe,  upon  which  allotment  of 
land  and  distribution  of  their  property  shall  be  made;" 
and,  further,  that  "when  there  shall  have  been  submitted 
to  and  approved  by  the  Secretary  of  the  Interior  lists  em- 
bracing the  names  of  all  those  lawfully  entitled  to  enroll- 
ment, the  roll  shall  be  deemed  complete." 

A  roll  made  complete,  it  is  argued,  by  legislation  ex- 
cludes the  idea  of  correction  by  an  executive  officer;  and, 
besides,  it  is  urged  that  the  certificates  of  allotment  carry 
with  them  the  sanction  of  the  law's  declaration  that  they 
shall  be  "conclusive  evidence"  of  the  rights  of  the  allottee. 
Physical  possession  of  the  lands  described  in  them  is  to 
be  given,  it  is  pointed  out,  and,  describing  the  conditions 
which  were  created  and  which  would  be  distiurbed  by  an 
exercise  of  power  to  recall  them,  it  is  said  that  "from  the 
date  of  selection  of  their  allotments  imder  the  law,  allottees 
did  lease  their  allotments  for  grazing,  oil  and  gas,  mineral, 
and  other  purposes."  And,  further,  that  "allottees  also, 
from  the  same  date,  created  town  sites  where  practicable, 
and  sold  town  lots,  with  their  title  resting  in  their  allot- 
ment selections  or  certificates,"  and  that  such  transactions 
have  been  declared  valid  by  the  Supreme  Court  of  Okla- 
homa, citing  McWiUiams  Investment  Co.  v.  Livingston,  98 
Pac.  Rep.  914;  Godfrey  v.  Iowa  L.  &  T.  Co.,  96  Pac.  Rep. 
792. 

We  recognize  the  strength  of  the  considerations  urged, 
but  it  certainly  did  not  militate  against  the  congressional 
policy  of  the  allotment  of  lands  to  retain  in  the  Secretary 
of  the  Interior  the  power  of  revision  and  correction  imtil 
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the  final  moment  when  jurisdiction  was  expressly  taken 
from  him,  as  provided  in  §  2  of  the  act  of  April  26,  1906 
(34  Stat.  137,  c.  1876),  that  is,  the  fourth  day  of  March, 
1907.  That  Congress  could  give  such  power  to  the  Sec- 
retary of  the  Interior  is  settled.  Stephens  v.  Cherokee 
Nation  and  Wallace  v.  AdamSf  supra.  In  all  the  legisla- 
tion providing  for  the  making  of  the  rolls  care  is  observed 
to  prevent  or  correct  mistakes  and  to  defeat  attempts  at 
fraud.  We  have  seen  what  power  the  Dawes  Commission 
was  given  to  investigate  the  rights  of  persons  whose  names 
were  on  the  rolls,  and,  as  to  freedmen,  strict  compliance 
with  the  decree  of  the  Court  of  Claims  was  enjoined. 
By  the  act  of  March  3, 1905,  33  Stat.  1048, 1060,  c.  1479, 
the  work  of  completing  the  imfinished  business  of  the  Com- 
mission was  devolved  upon  the  Secretary  of  the  Interior 
and  all  of  the  powers  theretofore  granted  to  the  Com- 
mission were  conferred  upon  the  Secretary.  It  was  sub- 
sequent to  this  act  that  action  was  taken  as  to  relators 
and  their  names  stricken  from  the  rolls.  This  revisory 
and  corrective  power  of  the  Secretary  over  the  allotment 
of  land  is  similar  to  that  exercised  by  the  Land  Depart- 
ment respecting  the  entries  upon  public  lands,  which  this 
court  has  stated  to  be  correct  and  annul  entries  of  land 
which  were  made  upon  false  testimony  and  without  author- 
ity of  law.  Cornelius  v.  Kessel,  128  U.  S.  456,  461 ;  Hawley 
v.DfHer,  178U.S.476,490.    - 

Judgment  affirmed. 
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CHEROKEE  NATION  AND  UNITED  STATES  v. 
WHITMIRE,  TRUSTEE  FOR  FREEDMEN  OF 
THE  CHEROKEE  NATION. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 
No.  735.    Argued  January  9,  10,  1912.— Decided  January  29,  1912. 

As  after  a  decree  of  the  Court  of  Claims  in  favor  of  the  petitioner  an 
act  of  Congress  was  passed,  and  the  court  made  another  decree 
granting  the  same  relief,  the  second  decree  was  a  decision  upon  the 
effect  of  the  subsequent  legislation,  and  an  appeal  lies  therefrom  if 
taken  within  the  time  prescribed  by  law. 

Hddy  that  imder  the  circumstances  of  this  case,  and  the  proceedings 
taken  thereon,  appellants'  appeal  was  taken  in  time. 

Lowe  V.  Fishery  ante,  p.  95,  followed  as  to  the  construction  of  the 
Cherokee  Treaty  of  August  11,  1866,  and  as  to  the  freedmen  of  the 
Cherokees  and  their  descendants  entitled  to  be  enrolled  as  citizens 
and  the  power  of  Congress  thereover,  and  that  the  Secretary  of  the 
Interior  had  the  power,  after  notice  and  opportunity  to  be  heard, 
to  strike  from  the  rolls  names  which  had  been  improperly  placed 
thereon  through  mistake  or  fraud. 

44  Ct.  CI.  453,  reversed. 

The  facts,  which  involve  the  construction  of  the  various 
treaties,  acts  of  Congress  and  decisions  of  the  Court  of 
Claims  in  regard  to  the  rights  of  Cherokee  freedmen  and 
their  descendants  to  shara  in  the  distribution  of  tribal 
property,  are  stated  in  the  opinion. 

Mr.  William  W.  Hastings  for  appellant,  the  Cherokee 
Nation. 

Mr.  Assistant  Attorney  General  John  Q.  Thompson  and 
Mr.  George  M.  Anderson,  filed  a  brief  for  appellant,  the 
United  States. 

Mr.  Samuel  A.  Pviman  and  Mr.  Charles  Poe,  with  whom 
Mr.  Robert  H.  Kern  was  on  the  brief,  for  appellee. 
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Mr.  Charles  M.  Rice,  Mr.  George  S.  Ramsey  and  Mr.  C. 
C.  Cdhourif  Mr.  Frank  J.  Bovdinoty  Mr.  John  J.  Hemp-- 
hiU  and  Mr.  Daniel  B.  Henderson,  filed  briefs  as  amid 
curies. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

This  appeal  is  prosecuted  to  review  a  supplemental 
decree  of  the  Court  of  Claims  enjoining  and  directing  the 
Secretary  of  the  Interior  to  enroll  upon  the  final  roll  of  the 
citizens  of  the  Cherokee  Nation  for  allotment  of  lands  the 
names  of  certain  persons  and  their  descendants  claiming 
rights  as  Cherokee  f reedmen,  whose  names  were  found  upon 
the  roll  called  the  Kern-Clifton  roll,  which  the  decree  ad- 
judged was  directed  to  be  made  by  a  former  decree  of  the 
court.  The  names  of  those  persons,  who  are  appellees 
in  this  case,  after  investigation  by  the  Secretary  of  the 
Interior,  were  found  by  him  not  entitled  to  be  enrolled, 
and  not  entitled  to  participate  in  the  distribution  of  tribal 
property. 

The  decision  in  United  States  ex  rel  Lowe  v.  Fishery  ante, 
p.  95,  has  simplified  the  decision  in  this  case.  Indeed, 
the  ultimate  question  in  both  is  the  same,  the  power  of 
Congress  over  the  allotment  of  Indian  lands  and  the  man- 
ner of  ascertaining  what  persons  shall  be  entitled  to  them. 
There  were,  however,  contentions  made  in  that  case  which 
are  not  made  here.  There  are  propositions  of  law  conceded 
in  this  case  which  were  contested  in  that.  Therefore  a 
brief  simmiary  of  the  elements  necessary  to  a  decision  is 
appropriate. 

Preceding  the  merits,  however,  motion  to  dismiss  the 
appeal  must  be  disposed  of.  The  motion  is  made  on  the 
following  grounds:  (1)  The  decree  of  February  3,  1896, 
was  a  final  decree  from  which  no  appeal  was  prosecuted  to 
this  court;  (2)  that  the  decree  of  February  20,  1911,  here- 
after referred  to,  was  merely  in  the  natiu^  of  an  execution 
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of  that  of  February  3, 1896,  and  defined  no  new  rights,  but 
3nforced  merely  rights  established  and  consented  to;  and 
(3)  because,  although  the  decree  of  February  20, 1911,  was 
regularly  entered  on  that  day,  the  appeal  now  pending  was 
not  allowed  or  prosecuted  until  the  seventeenth  of  June, 
1911,  more  than  ninety  days  after  the  entry  of  the  decree. 

The  first  and  second  grounds  are  untenable.  The  decree 
under  review  has  broader  application  than  that  of  Febru- 
ary 3, 1896.  It  determined  rights  to  allotments  which  had 
not  then  been  provided  for,  and,  assuming  that  it  declared 
the  principle  by  which  such  rights  could  be  determined, 
there  was,  as  we  shall  presently  see,  intervening  legisla- 
tion by  Congress.  This  legislation  gave  rise  to  serious  con- 
troversy. It  confirmed,  it  was  contended  by  petitioners 
(appellees  here),  and  is  yet  contended  by  them,  as  we  shall 
presently  see,  the  decree  of  the  court  both  as  to  the  prin- 
ciple of  the  decree  and  also  as  to  the  means  of  identifica- 
tion of  the  individuals  who  would  be  entitled  to  rights 
imder  the  principle.  By  the  defendants  (appellants  here) 
it  was  contended  that  the  legislation  superseded  the  de- 
cree and  made  new  provision  for  the  identification  of 
persons.  The  court  decided  in  favor  of  the  petitioners, 
and  we  think  the  decision  is  more  than  the  execution 
of  the  decree  of  February  3, 1896.  It  is  a  decision  upon  the 
effect  of  subsequent  legislation  by  Congress  enacted  in 
the  exercise  of  its  power  over  Indian  afifairs,  a  power  which 
is  not  questioned. 

The  third  groimd  urged  for  the  dismissal  of  the  appeal  is 
also  without  merit.  The  contention  is  that  the  decree  of  the 
court  became  final  the  instant  it  was  entered,  February  20, 
1911,  and  that  an  appeal  was  not  taken  from  it  imtil 
Jime  17,  1911,  which  was  not  within  the  time  allowed  by 
§  1069  of  the  Revised  Statutes.  There  were,  however, 
intervening  proceedings.  The  record  shows  that  ''on 
March  30,  1911,  the  defendants  [appellants]  filed  an  ap- 
plication for  appeal.    On  May  15,  1911,  the  defendants 
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filed  a  motion  to  withdraw  the  application  for  appeal 
filed  March  30,  1911,  which  was  allowed  by  the  court 
May  15,  1911."  On  May  15,  1911,  the  defendants  filed 
a  motion  for  new  trial,  which  motion  was  overruled  June  5, 
1911,  "with  privilege  to  the  defendants  to  renew  their 
application  for  appeal  heretofore  filed."  The  record 
further  shows  that  the  defendants,  ''from  the  decree  ren- 
dered on  the  twentieth  day  of  February,  1911,  in  favor  of 
claimants,  .  .  .  make  application  for,  and  give  notice 
of,  an  appeal  to  the  Supreme  Court  of  the  United  States." 
The  application  was  allowed  as  prayed. 

This  court  has  decided  that  if  a  motion  for  new  trial 
or  petition  for  rehearing  is  made  in  season  and  entertained 
by  the  court,  the  time  for  taking  an  appeal  or  writ  of  error 
does  not  begin  to  run  until  the  motion  or  petition  is  dis- 
posed of.  Kingman  v.  Western  Manufacturing  Co.,  170 
U.  S.  675.  It  is,  however,  urged  that  the  court  lost  juris- 
diction of  the  case  by  (lie  application  for  appeal  filed 
March  30,  1911.  United  States  v.  Adams,  6  Wall.  101,  is 
cited  to  support  this  contention.  In  that  case  the  paper 
filed  was  as  follows:  "The  United  States,  by  E.  P.  Norton, 
its  solicitor,  makes  application  to  the  Honorable  Court 
of  Claims  for  an  appeal  of  the  case  of  Theodore  Adams  v. 
The  United  States  to  the  Supreme  Court  of  the  United 
States."  This  application  was  filed  within  the  ninety 
days  allowed  by  the  statute.  The  order  allowing  it,  how- 
ever, was  not  made  imtil  after  the  expiration  of  the  ninety 
days.  It  was  contended  that  both  application  and  allow- 
ance should  have  been  made  within  that  time,  but  this 
court  held  otherwise,  saying  (p.  109) ''  that  the  filing  of  this 
paper  was  taking  the  appeal,  and  that  the  delay  in  the 
subsequent  proceeding  to  render  it  effectual  does  not 
touch  its  validity." 

It  was  not,  however,  decided  that  the  Court  of  Claims 
lost  control  of  the  case.  It  was  only  decided  that  the  party 
had  secured  a  right  under  the  statute.    The  rules  of  the 
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Court  of  Claims,  made  under  regulations  prescribed  by  this 
court,  provided  for  further  action,  to  perfect  the  right  ac- 
quired by  the  party  which  was  made  necessary  by  certain 
statutes  under  which  only  questions  of  law  could  be  brought 
here  for  review.  And  the  action  was  more  than  formal,  it 
consisted  in  the  finding  of  the  ultimate  facts  in  the  nature 
of  a  special  verdict  and  the  questions  of  law  therefrom  to 
be  certified  to  this  coiurt. 

The  practice  in  the  Court  of  Claims  is  adverse  to  ap- 
pellees' contention.  The  court  followed  the  practice  in 
entering  the  decree  of  February  3,  1896,  the  decree  upon 
which  appellees  based  all  of  their  rights.  It  was  substi- 
tuted for  a  decree  passed  May  8, 1896.  On  the  twentieth 
of  July,  following  entry  of  the  latter  decree,  the  defend- 
ants filed  a  motion  for  rehearing  and  an  application  for 
appeal  from  the  decree.  A  few  days  afterward  the  claim- 
ants also  filed  an  application  for  an  appeal.  Later  the 
defendants  filed  a  motion  for  new  trial.  On  January  30, 
1896,  the  applications  for  appeal  were  withdrawn  by  leave 
of  the  court,  and,  on  February  3,  the  decree  of  May  6, 
1895,  was  vacated  and  the  decree  of  the  former  date  was 
entered. 

It  will  be  observed,  therefore,  that  if  the  contention  of 
appellees  is  correct  that  the  Court  of  Claims  lost  juris- 
diction of  the  decree  under  review  by  the  application  of  ap- 
pellants for  an  appeal  March  30, 1911,  the  court  lost  juris- 
diction of  the  case  by  the  applications  for  appeal  from  the 
decree  of  May  8,  1895,  and  therefore  had  no  jurisdiction 
to  enter  the  decree  of  February  3,  1896,  which  is  the  foun- 
dation of  the  rights  of  appellees.  Counsel  would  hardly 
like  us  to  push  their  contention  that  far,  and  that  far  it 
might  have  to  be  pushed  if  it  were  tenable.  The  motion 
to  dismiss  is  denied. 

The  Court  of  Claims  obtained  its  jurisdiction  of  the 
questions  involved  by  an  act  of  Congress  approved  Octo- 
ber 1,  1890,  26  Stat.  636,  c.  1249,  entitled  ''An  Act  to 
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refer  to  the  Court  of  Claims  certain  claims  of  the  Shawnee 
and  Delaware  Indians  and  the  freedmen  of  the  Cherokee 
Nation,  and  for  other  purposes."  The  rights  referred  to 
the  Court  of  Claims  for  adjudication  were  those  ''in  law 
or  in  equity  ...  of  the  Cherokee  freedmen"  who 
were  ''settled  and  located  in  the  Cherokee  Nation  under 
the  provisions  and  stipulations  of  article  nine"  of  the 
treaty  of  1866  "in  respect  to  the  subject  matter"  in  the 
act  provided  for.  The  subject-matter  was  described  to 
be  "to  recover  from  the  Cherokee  Nation  all  moneys 
due  either  in  law  or  equity  and  impaid  to  the  .  .  . 
freedmen,  which  the  Cherokee  Nation"  had  "before  paid 
out,  or"  might  thereafter  "pay  per  capita,  in  the  Cherokee 
Nation,  and  which  was  or  may  be"  refused  or  neglected 
"tobepaid  to  thesaid  .  .  .  freedmen  by  the  Chero- 
kee Nation,  out  of  any  money  or  funds"  which  had  been, 
or  mi^t  be,  "paid  into  the  treasury  of,"  or  in  any  way 
had  come  or  might  come  "into  the  possession  of  the  Chero- 
kee Nation,  Indian  Territory,  derived  from  the  sale,  leas- 
ing, or  rent  for  grazing  purposes  on  Cherokee  lands  west 
of  ninety-fiix  degrees  west  longitude,"  and  which  had 
been  or  might  be,  "appropriated  and  directed  to  be  paid 
out  per  capita  by  the  acts  passed  by  the  Cherokee  coimcil, 
and  for  all  moneys,  lands  and  rights  ^v^ch"  should  "ap- 
pear to  be  due  to  the  said  .  .  .  freedmen  under  the 
provirions  of  the  aforesaid  articles  of  the  treaty  and  arti- 
cles of  agreement."   26  Stat.  636. 

Article  IX  of  the  treaty  of  August  11,  1866,  14  Stat. 
799,  801,  the  meaning  of  which  was  to  be  determined, 
provided  as  follows:  "They  [Cherokee  Nation]  further 
agree  that  all  freedmen  who  have  been  liberated  by  the 
voluntary  act  of  their  former  owners  or  by  law,  as  well  as 
all  free  colored  persons  who  were  in  the  coimtry  at  the 
commencement  of  the  rebellion,  and  are  now  residents 
therein,  or  who  may  return  within  six  months,  and  their 
descendants,  shall  have  all  the  rights  of  native  Cherokees." 
VOL.  ccxxiii — 8 
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Under  the  jurisdictional  act,  and  in  accordance  with  its 
provisions,  suit  was  brought  by  the  freedmen  by  their 
trustee,  Moses  Whitmire,  against  the  Cherokee  Nation  and 
the  United  States  to  determine  the  rights  of  the  freed- 
men under  the  treaty,  which  resulted  in  a  decree  of  the 
court  passed  May  8,  1895.  The  course  of  the  litigation 
will  be  found  in  30  Ct.  Cls.  Reps.  138, 180,  respectively. 

The  court  decided  that  under  the  Cherokee  constitution 
of  1866  the  freedmen  became  citizens  of  the  nation  equally 
with  the  Cherokees  and  equally  interested  in  the  common 
property  and  equally  entitled  to  share  in  its  proceeds, 
but  also  decided  that  the  freedmen  to  whom  the  treaty 
referred  were  those  who  had  returned  to  the  nation  within 
six  months  after  the  promulgation  of  the  treaty,  and  their 
descendants,  and  that  the  freedmen  and  the  descendants 
of  freedmen  who  did  not  return  within  six  months  were 
excluded  from  the  benefits  of  the  treaty.  United  States 
ex  ret  Lowe  v.  Fishery  ante,  p.  95. 

The  court  decreed  that  the  Cherokee  Nation  and  the 
United  States  be  prohibited  from  making  any  discrimi- 
nation between  such  freedmen  citizens  and  their  descend- 
ants and  native  Cherokees  in  the  distribution  of  a  fund  of 
$8,595,736  paid  by  the  United  States  to  the  Cherokee 
Nation  for  that  portion  of  its  territory  known  as  the 
"Cherokee  Outlet." 

The  court  conceived  it  necessary  to  ascertain  the  indi- 
vidual Indians  who  were  entitled  under  its  decree  to  share 
in  the  fund,  and  adjudged  that  the  roll  called  the  "Wallace 
Roll,"  which  showed  3,524  persons,  should  be  approved 
by  the  coiul. 

Appeals  were  prayed  by  claimant  and  defendant,  but 
were  withdrawn  afterward  by  stipulation,  and  a  decree 
was  entered  February  3,  1896,  as  of  May  8,  1895.  The 
decree  adjudged  the  rights  of  freedmen  to  be  as  we  have 
hereinabove  set  out. 

The  decree  also  authorized  the  Secretary  of  the  Interior 
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to  appoint  commissioners  to  make  up  a  roll  of  the  freed- 
men  entitled  to  share  in  the  fund  to  be  distributed,  which 
that  officer  did.  They  completed  the  roll  which  was  there- 
after known,  and  to  which  we  have  referred,  as  the  Kern- 
Clifton  roll.  It  was  approved  by  the  Secretary  on  the 
eighteenth  of  January,  1897,  and  in  the  succeeding  month 
the  moneys  available  for  distribution  were  paid  to  the 
persons  whose  names  were  on  the  roll. 

The  legislation  in  regard  to  the  allotment  of  lands  and 
the  making  of  rolls  of  persons  entitled  to  allotments  is 
detailed  in  United  States  ex  rd.  Lowe  v.  Fisher^  and  need 
not  be  repeated  except  in  a  very  brief  way.  By  virtue 
of  that  legislation  the  Dawes  Commission,  which  had  been 
created  before  the  decree  of  February  3,  1896,  proceeded 
to  make  up  rolls,  which  were  finally  approved  by  the  Sec- 
retary on  March  4, 1907,  from  which  were  excluded  a  large 
nimiber  of  freedmen  whose  names  were  on  the  Kern- 
Clifton  roll,  with  the  consequence  that  such  persons  so 
excluded  will  receive  no  allotments  of  lands  or  share  in  the 
moneys  which  stand  to  the  credit  of  the  Cherokee  Nation 
in  the  Treasury  of  the  United  States. 

On  May  6,  1908,  Jacob  B.  Wilson,  by  permission  of 
the  Court  of  Claims,  and  having  been  substituted  trustee 
of  the  freedmen,  filed  a  supplemental  petition  in  the 
court  in  behalf  of  such  excluded  persons,  which  recited 
the  decrees  of  the  court  and  acts  of  Congress  subsequent 
to  them,  asserted  a  right  under  the  decrees  and  acts  of 
Congress  to  be  upon  the  rolls,  to  be  allotted  lands  and  to 
share  in  the  distribution  of  funds,  and  prayed  that  the 
action  of  the  Dawes  Commission  and  of  the  Secretary  of 
the  Interior  be  declared  imlawful,  and  that  the  Cherokee 
Nation  and  the  United  States  be  enjoined  from  discrim- 
inating between  such  freedmen  and  other  citizens  of  the 
Cherokee  Nation  in  the  allotment  of  lands  and  the  dis- 
tribution of  property  and  assets  of  the  nation,  and  that 
it  and  the  United  States  be  further  enjoined  from  further 
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disturbing  such  freedmen  in  the  possession  and  occupa- 
tion of  their  homes  and  improvements,  and  to  reinstate 
such  of  them  as  have  been  ousted  from  such  possession. 

The  court  took  jurisdiction  of  the  petition,  as  we  have 
seen,  and  decreed  as  it  prayed.  44  Ct.  CIs.  453.  The 
court,  in  an  elaborate  and  ably  reasoned  opinion,  de- 
cided that  its  decree  had  larger  scope  than  a  description 
of  the  class  of  freedmen  and  the  declaration  of  a  principle, 
and  that  it  imdertook  to  identify  ''the  individuals  who 
were  entitled  to  share  in  everything  that  was  to  be  allotted 
or  distributed."  To  this,  the  court  said,  the  ''defendants 
made  no  objections  and  acquiesced  in  the  terms  of  the 
decree  for  the  distribution  of  that  part  of  the  property 
then  ready  to  be  distributed."  The  court  further  said 
that  "there  was  nothing  in  the  terms  of  the  decree  or  in 
the  conduct  of  the  parties  affected  by  it  to  raise  the  in- 
ference that  its  language  did  not  apply  to  all  future  dis- 
tributions of  the  property,  which  the  plaintiffs  in  that 
suit  were  entitled  to  have  and  enjoy  whenever  such 
property  was  ready  for  distribution." 

The  court,  therefore,  considered  that  the  Kern-Clifton 
roll  was  made  in  compliance  with  the  decree,  and  that  the 
provisions  of  the  Curtis  Act,  June  28,  1898,  30  Stat.  495, 
c.  517,  requiring  a  roll  to  be  made  in  "strict  compliance 
with  the  decree  of  the  Court  of  Clarms  rendered  the  third 
of  February,  eighteen  hundred  and  ninety-six,"  neces- 
sarily confinned  the  Kern-Clifton  roll,  and  that  the  Dawes 
Commission,  in  disregarding  it,  disobeyed  the  ccnnmand  of 
the  statute.  "If,"  said  the  court,  "the  payment  by  the 
Secretary  of  the  Interior  was  a  'compliance'  with  the 
provision  of  the  decree  for  the  payment  of  money,  the 
refusal  of  the  Dawes  Commission  to  allow  those  same  per- 
sons to  participate  in  the  common  property,  as  further 
provided  in  the  decree,  is  not  a  'strict'  ccHnpliance, nor, for 
that  matter,  a  compliance  of  any  kind." 

The  case  is  simplified  by  the  concession  of  appellees  that 
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the  Congress  had  power  to  alter  the  decree  and  to  adopt 
other  means  or  ways  for  the  disposition  of  the  property 
than  there  provided.  Indeed,  the  decree  of  the  court 
recognizes  this  power  and  the  case  is  brought  to  an  inter- 
pretation of  the  acts  of  Congress  subsequent  to  the  de- 
cree. As  we  have  already  said,  we  have  reviewed  those  acts 
in  United  States  ex  rel.  Lowe  v.  Fisher,  and,  after  a  further 
consideration  of  them  invoked  in  the  case  at  bar  and  sup- 
ported by  the  very  able  opinion  of  the  Court  of  Claims, 
we  adhere  to  the  views  there  expressed.  Congress  ac- 
cepted the  decree  as  a  correct  interpretation  of  Art.  IX 
oi  the  treaty  as  to  the  rights  of  freedmen.  It  did  not  ac- 
cept the  Eem-Clifton  roll  as  an  authentic  identification 
of  the  individual  freedmen.  It  had  been  challenged. 
It  had  been  made  up  with  haste  and  under  circumstances 
which  caused  question  of  its  correctness.  It  had  not 
received  judicial  approval.  From  the  first  to  the  last  it 
was  the  act  of  administrative  oflScers.  Had  it  been  re- 
ported to  the  court  and  its  integrity  established  by  the 
judgment  of  the  court.  Congress  might,  indeed,  have 
hesitated  to  ignore  it.  As  an  act  of  merely  administrative 
ofiScers  it  had  no  such  sanction.  It  must  be  borne  in  mind 
that  important  rights  were  involved  and  no  good  reason 
could  be  urged  against,  or  serious  consequences  appre- 
hended from  another  investigation.  Those  who  were 
entitled  to  be  enrolled  could  again  establish  their  right. 
Those  who  were  not  so  entitled  and  who  had  got  on  the 
rolls  either  by  mistake  or  fraud  had  no  legal  groimd  of  com- 
plaint. However,  we  are  not  required  to  consider  the 
reasons  which  induced  Congress  to  direct  that  a  roll  be 
made  by  the  Dawes  Commission.  Congress  had  the 
power,  and,  as  we  have  decided,  exercised  it. 
Decree  reversed  and  case  remanded  with  directions  to  die- 
miss  the  supplemental  petition. 
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PACIFIC  STATES  TELEPHONE  AND  TELEGRAPH 
COMPANY  V.  OREGON. 

EBBOB  TO  TBS  SUPBEHE  COUBT  OF  TBS  STATE  OF  OBEOON. 
No.  36.    Argued  No^endber  3, 1911.— Decided  Febnimry  Id,  1912. 

The  enforcement  oC  the  provision  in  {  4  oC  Art.  IV  (^  the  Constitutioii 
that  the  United  States  shall  guarantee  to  every  State  a  republican 
form  (rf  government  is  of  a  political  charact^  and  exclusively  com- 
mitted to  Congress,  and  as  such  is  beyond  the  jurisdiction  of  the 
courts. 

The  provisions  ol  {  4  of  Art.  TV  of  the  Ccmstitutkm  do  not  authorise 
the  judiciary  to  substitute  its  judgment  as  to  a  matter  purely  politi- 
cal for  the  judgment  of  Ck)ngress  on  a  subject  conmiitted  to  Congress. 
LxUnder  §  4  of  Art.  IV  of  the  Constitution,  it  rests  with  Congress  to 
^  decide  what  government  is  the  established  one  in  a  State,  and  its 
decision  is  binding  on  every  other  department  of  the  Government, 
and  cannot  be  questioned  by  the  jwliciary.  LuJther  v.  Borden,  7 
How.  1. 

A  statute  otherwise  constitutional  cannot  be  attacked  in  the  courts 
on  the  ground  that  it  was  adopted  in  pursuance  of  provisions  in  the 
constitution  of  the  State  which  render  the  form  of  government  of 
the  State  unrepublican  in  form  within  the  meaning  of  §  4  of  Art.  FV 
of  the  Constitution.  The  courts  have  no  jurisdiction  of  the  ques- 
tion; it  is  for  Congress  to  determine. 

Where  the  claim  that  one  taxed  under  a  state  statute  is  deprived  of 
property  without  due  process  of  law  is  not  based  on  any  inherent 
/  defect  in  the  law,  or  infirmity  of  power  of  State  to  levy  it,  but  on 
[  the  ground  that  the  government  of  the  State  is  not  republican  in 
form,  the  question  is  not  within  the  jurisdiction  of  the  courts. 

The  judicial  power  of  the  United  States  will  not  be  extended  so  as  to 
interfere  with  the  authority'  of  Congress  or  of  the  Executive  so  as 
to  make  the  guarantee  contained  in  §  4  of  Art.  IV  of  the  Constitu- 
tion one  of  anarchy  instead  of  order.    Luther  v.  Borden^  7  How.  1. 

Whether  the  adoption  of  provisions  for  the  initiative  and  referendum 
in  the  constitution  of  a  State,  such  as  those  adopted  in  Oregon  in 
1902,  so  alter  the  form  of  government  of  the  State  as  to  make  it  no 
longer  republican  within  the  meaning  of  §  4  of  Art.  FV  of  the  Con- 
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stitution,  is  a  purely  political  question  over  which  this  court  has  no 
jurisdiction. 
Writ  of  error  to  review  53  Oregon  162,  dismissed. 

The  facts,  which  involve  the  constitutionality  imder  §  4 
^  of  Art.  IV  of  the  Federal  Constitution  of  the  initiative 
and  referendum  provisions  of  the  constitution  of  the  State 
of  Oregon,  are  stated  in  the  opinion. 

Mr.  E.  S.  Pillsbury,  with  whom  Mr.  Oscar  Sviro  was  on 
the  brief,  for  plaintiff  in  error: 

The  initiative  and  the  tax  measure  in  question  are  re- 
pugnant to  the  equal  protection  provision  of  the  Four- 
teenth Amendment. 

That  Amendment  controls  the  action  of  all  branches  of 
the  Government,  legislative,  executive  and  judicial.  Ex 
parte  Virginia,  100  U.  S.  339-347;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  373;  Scott  v.  McNeal,  154  U.  S.  34;  Blake  v. 
McClung,  172  U.  S.  232. 

The  initiative  act  under  which  the  license  tax  is  claimed 
in  this  suit  was  "enacted"  by  a  vote  of  69,635  in  favor  of 
the  same  and  6,441  against.  The  total  vote  for  Governor 
at  this  election  was  96,751  so  that  20,675  of  the  electors 
did  not  vote  on  this  measure. 

To  compel  plaintiff  in  error  to  pay  this  tax  would  not 
accord  to  it  the  equal  protection  of  the  laws,  nor  the  pro- 
tection of  equal  laws,  because  this  exaction  is  peculiar  to 
plaintiff  in  error,  and  the  few  others  mcluded  in  these  two 
acts,  and  is  based  upon  alleged  legislation  which,  for  said 
period,  is  entirely  different  in  character  and  in  the  manner 
of  enactment,  from  that  which  pertains  to  the  taxation  of 
all  other  residents  of  the  State  who  have  only  been  subject 
to  tax  laws  passed  by  the  Legislative  Assembly. 

The  power  of  taxation  belongs  exclusively  to  the  legis- 
lative branch  of  the  Government ;  it  is  lodged  nowhere  else. 
United  States  v.  New  Orleans,  98  U.  S.  392. 
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Representation  and  taxation  must  fp)  together.  Har- 
vard V.  St.  Clair  Drainage  Co.,  51  Illinois,  135. 

The  test  of  the  constitutionality  of  a  statute  is  not  what 
has  been  done  but  what  by  its  authority  may  be  done. 
Ames  V.  People,  26  Colorado,  83. 

There  can  be  but  one  source  of  legislation,  but  one  law- 
making power  in  a  State;  that  power  must  be  a  legislature 
chosen  and  acting  as  contemplated  by  the  Federal  Consti- 
tution. 

The  right  of  the  taxpayer  to  a  hearing  as  to  the  amoimt 
of  his  tax,  extends  to  the  legislature  when  the  same  is 
determined  by  that  body.  Cooley,  Const.  lim.,  7th  ed., 
497;  2  Story  on  Const.,  §  1894. 

The  powers  of  taxation  which  might  be  exercised 
through  initiative  lepslation  would  be  violative  of  the 
implied  rights  to  the  protection  of  property  which  pertain 
to  every  person  under  the  Federal  Constitution.  Loan 
Association  v.  Topeka,  20  Wall.  662. 

By  the  initiative  and  referendum  amendment  no  meas- 
ure passed  by  the  legislature,  affecting  taxation,  can  be- 
come a  law  until  approved  by  the  people  at  a  regular 
general  election,  and  none  of  the  restrictions  of  the  Con- 
stitution apply  to  measures  of  taxation  so  approved  or 
initiated  by  the  people. 

The  vote  on  this  amendment  was  44,171  for  and  42,127 
against.  The  total  vote  for  Governor  at  the  same  election 
was  117,690,  bemg  31,392  greater  than  the  entire  vote  on 
this  amendment.  Under  the  Oregon  plan  it  is  a  majority 
of  those  voting  on  a  proposition,  not  a  majority  of  all  the 
voters,  which  determines  the  result;  so  that,  under  this 
rule,  the  amendment  in  question  was  adopted  by  a  frac- 
tion over  373^  per  cent  of  those  voting  at  the  same  election 
for  Governor. 

The  initiative  amendment  and  the  tax  in  question  levied 
pursuant  to  a  measure  passed  by  authority  of  the  initia- 
tive amendment  violate  the  right  to  a  republican  form  of 
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government  which  is  guaranteed  by  §  4  of  Art  IV  of  the 
Federal  Constitution.  That  guaranty  is  to  the  people  of 
the  States^  and  to  each  citisen,  as  well  as  to  the  States 
as  political  entities,  and  amounts  to  a  prohibition  against 
the  majority  in  any  State  adopting  an  unrepuUican  con- 
stituticm.  Appeal  of  AUyn,  81  Connecticut,  634;  Cooley, 
Const.  Tim.,  7th  ed.,  p.  62. 

The  power  of  the  people  of  a  State  to  amend  or  revise 
their  constitution  is  so  limited  by  the  Constitution  of  the 
United  States  that  it  cannot  abolidi  the  rq>ublican  form 
of  government.  Koehler  v.  Hill,  60  Iowa,  643;  Von  Hoist, 
Const.  Law  of  U.  S.,  236,  237. 

As  to  the  effect  of  the  Constitution  as  a  fundamental 
restriction  upon  the  people  of  the  States  in  the  formation 
of  their  governments,  see  Patridc  Henry's  i9>eech,  El- 
liott's Debates,  vol.  Ill,  p.  66;  Black's  Const.  Law,  2d 
ed.,  262;  Rice  v.  FoeUr,  4  Harr.  (Del.)  479;  Minor  v.  Hap- 
persett,  21  Wall.  162;  Martin's  Exrs.  v.  Martin,  20  N.  J.  Eq. 
421. 

The  power  of  the  majority  of  the  people  to  impose  upon 
a  State  a  democratic  form  of  government,  or  to  adopt 
institutions  violating  the  republican  form,  is  one  of  the 
powers  which  was  not  intended  to  be  exercised  by  anyone 
but  to  be  wholly  annihilated. 

Taxation  by  the  initiative  method  violates  fundamental 
rights  and  is  not  in  accordance  with  the  law  of  the  land 
(U.  S.  Const.,  Art.  VI).  Staie  v.  AUnumd,  2  Houst.  612, 
639.  See  also  Martin's  Exra.  v.  Martin,  20  N.  J.  Eq.  421 ; 
Cooley,  Const.  Lim.,  7th  ed.,  p.  62;  Fiske,  Critical  Period 
American  History,  260. 

The  sovereign  power  of  the  States  over  their  citizens 
is  subordinate  to  the  power  of  the  National  Government 
over  its  citisens.  Koehler  v.  HiU,  supra;  Crandall  v. 
Nevada,  6  Wall.  36;  Lane  County  v.  Oregon,  7  Wall.  76; 
Story  on  the  Const.,  §  318,  vol.  I,  227;  Elliott's  Debates, 
vol.  V,  239. 
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The  citizens  of  the  United  States  i^ceive  from  the 
Federal  Government  the  protection  of  the  rights  which  are 
conferred  upon  them  by  their  national  citizenship.  The 
majority  of  the  people  of  a  State  cannot,  even  by  amend- 
ment of  the  State's  organic  law,  encroach  upon  these  privi- 
leges.   United  States  v.  Cruikshank,  92  U.  S.  542,  549. 

Legislation  by  representatives  elected  for  that  purpose 
is  the  distinguishing  feature  of  a  republican  form  of  gov- 
ernment. 

The  duty  to  provide  a  republican  form  of  government 
was  originally  assumed  by  the  States;  and  it  still  remains 
there.  And  the  maintenance  of  the  right  is  guaranteed  to 
the  people  of  the  States  by  the  National  Government. 
Const.,  U.  S.,  Art.  IV,  §  4;  Texas  v.  White,  7  WaU.  730. 

Every  citizen  of  the  United  States  is  entitled  to  the  pro- 
tection of  the  Federal  Government  in  his  right  to  be 
governed  by  laws  enacted  only  by  representatives  elected 
for  that  purpose,  and  in  accordance  with  a  republican  form 
of  government.  Such  is  the  "law  of  the  land.'*  Const., 
U.S., art. IV,  §6. 

As  to  meaning  of  the  phrase  "the  law  of  the  land,"  see 
University  of  Maryland  v.  Williams ,  9  Gill  &  J.  365,  412; 
Murray  v.  Hoboken  Land  Co.,  18  How.  272;  Ex  parte  Vir- 
ginia, 100  U.  S.  339;  Ex  parte  Ah  Fook,  49  CaUfomia,  402; 
AUgeyer  v.  Louisiana,  165  U.  S.  578. 

The  edicts  of  a  multitude  could  not  be  the  basis  of  due 
process,  however  fair  the  steps  prescribed.  Laws  must 
emanate  from  the  law-making  power,  and  in  a  constitu- 
tional republic  that  power  can  only  be  a  representative 
legislature  created  in  accordance  with  the  organic  law. 

The  acts  of  a  state  legislature  will  not  be  declared  un- 
constitutional unless  in  violation  of  some  constitutional 
provision.  The  same  principle  must  be  applied  to  the 
acts  of  the  States  exercising  their  residuary  sovereignty 
through  any  other  of  the  departments  of  govenmient,  or 
through  the  people  directly.    Holden  v.  Hardy,  169  U.  S. 
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389;  Loan  Asaodation  v.  Topeka,  20  Wall.  655;  C.  W.  & 
Z.  R.  n.  Co.  V.  Clinlon  County,  1  Oh.  St.  77,  87;  Parker  v. 
Commonwealth,  6  Barr.  507;  and  see  Maynard  v.  Com- 
missionera,  84  Michigan,  228,  239;  Commiaaionera  v.  Moir, 
199  Pa.  St.  534;  People  v.  HurUmt,  24  Michigan,  44. 

An  oligarchy  or  a  democracy  is  equally  unrepublican; 
each  was  equally  hateful  to  the  founders  of  our  govern- 
ment, and  each  is  equally  subversive  of  the  structure 
which  they  erected.  Lexington  v.  Thompaon  (Ky.),  68 
S.  W.  Rep.  477 ;  Doumea  v.  Bidwell,  182  U.  S.  244.  And  see 
Wilkinaon  v.  Leland,  2  Pet.  657;  Terrett  v.  Taylor,  9 
Cranch,  43;  Bradahaw  v.  Rogera,  20  Johns.  102;  Camp  v. 
Rogera,  44  Connecticut,  291;  State  v.  WiUiama  College, 
9  Gill  &  J.  365;  People  v.  Humphrey,  23  Michigan,  471. 

Apart  from  the  guaranty  clause,  all  citizens  of  the 
United  States  may  demand  government  in  conformity 
with  republican  principles;  No.  84  of  the  Federalist  Ham- 
ilton; XII  Hamilton's  Works,  327;  Madison,  ''Federalist'' 
No.  44;  XI  Hamilton's  Works,  370;  3  EUiott's  Debates, 
451;  Minor  v.  Happeraett,  21  Wall.  161;  United  Statea  v. 
Cruikahank,  supra. 

The  initiative  is  in  contravention  of  a  republican  form 
of  government.  Government  by  the  people  directly  is 
the  attribute  of  a  pure  democracy  and  is  subversive  of 
the  principles  upon  which  the  republic  is  founded.  Direct 
legislation  is,  therefore,  repugnant  to  that  form  of  gov- 
ernment with  which  alone  Congress  could  admit  a  State 
to  the  Union,  and  which  the  State  is  bound  to  main- 
tain. ' 

For  difference  between  a  republic  and  democracy,  see 
Webster's  Dictionary;  Dawnea  v.  Bidwell,  182  U.  S.  279; 
Cooley's  Const.  Lims.  194;  Minm  v.  Happeraett,  21  Wall. 
162;  In  re  Duncan,  139  U.  S.  461;  15  Jefferson's  Writ- 
ings, 452;  Burgess,  Pol.  Science  and  Compar.  Const.  Law, 
Vol.  I;  Black's  Const.  Law,  28;  Bartlett,  Digest  Election 
Cases,  446;  Ex  parte  Famaworth,  135  S.  W.  Rep.  537: 
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1  Story,  Const.  388;  Ex  parte  Anderson,  134  California,  74; 
Yeaman's,  *' Study  of  Government." 

The  direct  exercise  of  the  powers  of  government  by  the 
pec^le  at  lai^  would  remove  from  a  republic  the  feature 
which  distinguishes  it  from  a  democracy.  That  gov^-n- 
ment  cannot  be  said  to  be  representative  in  which  the 
people  at  large  are  the  legislators.  People  v.  CoUins,  3 
Michigan,  343,  399;  State  v.  Swisher,  17  Texas,  441;  Rice 
V.  Foster,  4  Harr.  479;  Ex  parte  Wall,  48  California,  279; 
State  V.  Harris,  2  Bailey,  698;  Federalist,  No.  51. 

In  ascertaining  the  meaning  of  the  phrase  '' republican 
form  of  government"  the  debates  of  the  constitutional 
conventions  and  the  Federalist  papers  are  of  great  im- 
portance, if  not  conclusive.  McCvUough  v.  Maryland,  4 
Wheat.  419;  Cohens  v.  Virginia,  6  Wheat.  418;  Pollock  v. 
Fanners'  Tr.  Co.,  158  U.  S.  601;  McPherson  v.  Blacker, 
146  U.  S.  1 ;  Rhode  Island  v.  Massachusetts,  12  Pet.  657. 

The  framers  of  the  Constitution  recognized  the  distinc- 
tion between  the  republican  and  democratic  form  of  gov- 
ernment, and  carefully  avoided  the  latter.  ''Federalist," 
No.  48;  XII  Hamilton's  Works,  28;  2  Elliott's  Debates. 
253;  6  Elliott's  Debates,  136  et  seq.;  and  see  3  Elliott's 
Debates,  225,  233,  for  views  of  John  Marshall,  afterwards 
Chief  Justice. 

Hie  extent  of  territory  of  the  States  alone  sufficed,  in 
the  judgment  of  the  framers  of  the  Constitution,  to  con- 
demn the  establishment  of  a  democratic  form  of  govern- 
ment. Federalist,  No.  XIV;  Hamilton's  Works,  Vol.  XI, 
101,  103;  Madison  in  Federalist,  No.  X;  Hamilton's 
Works,  Vol.  XI,  75. 

The  form  of  state  government  perpetuated  by  the 
Constitution  was  the  republican  form  with  the  three  de- 
partments of  government,  in  force  in  all  the  States  at 
the  time  of  the  adoption  of  the  Constitution.  5  Elliott's 
Debates,  239. 

Initiative  legislation  is  invalid  because  government  by 
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the  people  directly  is  inconsistent  with  our  form  of  govern- 
ment. 

The  vital  element  in  a  republican  form  of  government, 
as  that  phrase  is  used  in  American  political  science,  is 
representation.  Legislation  by  the  people  directly  is  the 
very  opposite,  the  negative  of  this  principle.  It  can, 
therefore,  have  no  place  in  our  form  of  gov^imient.  In- 
deed, it  has  been  repeatedly  said  to  be  contrary  to  and 
subversive  of  the  structure  of  our  republic.  In  re  Duncan, 
supra;  State  v.  Swisher,  17  Texas,  448;  Rice  v.  Foster,  4 
Harr.  (Del.)  479;  Clarke  v.  Rochester,  28  N.  Y.  606,  633. 

The  well-known  practices  of  adopting  state  constitu- 
tions by  popular  vote,  and  of  local  legislation  in  ''town 
meetings"  furnish  no  precedent  for  the  lodgment  of  legis- 
lative power  in  the  ballot-box. 

The  Federal  Constitution  presupposes  in  each  State 
the  maintenance  of  a  republican  form  of  govenunent  and 
the  existence  of  state  legislatures,  to  wit:  representative 
assmnblies  having  the  power  to  make  the  laws;  and  that 
in  each  State  the  powers  of  government  will  be  divided 
into  three  departments:  a  legislature,  an  executive  and 
a  judiciary,  one  of  these,  the  legislature,  is  destroyed  by 
the  initiative. 

State  l^islatures  are  a  vital  feature  of  our  government; 
the  Federal  Constitution  presupposes  their  existence  and 
imposes  on  each  State  the  obligation  to  maintain  them. 

The  division  of  powers  of  the  three  departments  in  each 
of  the  States  is  a  prerequisite  to  the  National  Government. 

Under  the  Constitution  the  state  legislatures  are  the 
agency  to  carry  on  the  relations  between  the  Nation  and 
the  States. 

The  word  ''legislature"  in  the  Constitution  means  a 
representative  assembly  consisting  of  two  houses,  em- 
powered to  mi^e  the  law.  Such  was  its  meaning  at  the 
time  of  the  adoption  of  the  Constitution. 

Words  and  terms  are  to  be  taken  in  the  sense  in  which 
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they  were  used  when  the  Constitution  was  adopted. 
VecLzie  Bank  v.  Fenno,  8  Wall.  542;  Locke  v.  New  Orleans^ 
4  WaU.  172;  UnUed  States  v.  Harris,  Abb.,  U.  S.  110; 
United  States  v.  Bhcky  4  Sawy.  211 ;  Fox  v.  McDonald,  101 
Alabama,  51;  Bancroft,  Hist,  of  U.  S.  IX,  260  et  seq.; 
EvansviUe  v.  The  State,  118  Indiana,  426, 441. 

Contemporaneous  legislation  by  Congress  sheds  some 
light  on  the  meaning  of  the  term  "legislature*'  as  used 
in  the  Constitution.  The  initiative  destroys  the  legislar 
tive  assemblies  or  legislatures  which  it  is  the  implied 
obligation  of  each  State  to  maintain,  for  a  legislature 
must  be  the  law-making  power. 

Unless  supreme  within  its  jurisdiction  a  legislative 
assembly  is  not  a  legislature.  Blackstone,  Comm.,  Vol.  I, 
46;  Law  of  the  Const.  66;  Federalist,  Nos.  33,  75. 

Two  coordinate  legislative  authorities,  each  with  equal 
power  of  making,  repealing  and  amending  laws,  would 
be  pohtical  anarchy  and  chaos. 

The  initiative  overthrows  one  of  the  greatest  safeguards 
against  the  abuse  of  the  power  of  legislation,  to  wit:  the 
system  of  a  dual  legislative  assembly. 

The  provision  in  the  Oregon  constitution  for  direct 
legislation  violates  the  provisions  of  the  Act  of  Congress 
admitting  Oregon  to  the  Union.  Act  of  Congress,  Feb- 
ruary 14,  1859, 11  Stat.  383;  Romine  v.  StaU,  34  Pac.  Rep. 
925;  People  v.  Adams,  73  Pac.  Rep.  866. 

The  State  of  Oregon  was  admitted  because  its  proposed 
government  was  republican.  The  implied  contract  was 
that  the  State  would  continue  that  form.  Every  person 
within  the  State  is  entitled  to  that  form  of  government. 
The  State  cannot  secede  from  the  Union.  A  change  in  its 
fundamental  law,  repugnant  to  republican  institutions, 
is  contrary  to  the  act  of  Congress  admitting  the  State, 
and  is  an  impairment  of  the  obligation  of  the  State  to 
preserve  a  republican  form  of  government.  Tiedeman, 
Unwritten  Const,  of  the  U.  S.  164. 
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It  is  the  power  of  this  court  to  maintain  and  preserve 
this  government  against  the  attack  of  direct  l^islation 
and  the  absolutism  of  niunbers. 

The  questions  whether  the  "measure"  in  issue  con- 
y  stitutes  due  process  of  law  and  affords  plaintiff  in  error 
the  equal  protection  of  the  law,  and  whether  this  ''meas- 
ure" in  the  method  of  its  enactment  violates  the  various 
provisions  of  the  Federal  Constitution  designated  in  the 
opening  brief,  are  contentions  which  this  cour{  must 
decide  in  the  exercise  of  its  jiuisdiction  and  are  not  po- 
litical. 

Luiher  v.  Borden,  7  How.  1;  Texas  v.  White,  7  Wall. 
730;  Tayhxr  v.  Beckham,  178  U.  S.  648;  In  re  Duncan,  139 
U.  S.  449;  Hopkins  v.  Duluth,  81  Minnesota,  189,  cited 
by  defendant  in  error,  do  not  sustain  the  contention  that 
the  questions  are  political  and  not  within  the  jurisdiction 
of  this  court. 

The  courts  have  never  held  that  a  cause  was  not  justi- 
ciable because  it  involved  an  interpretation  of  Art.  IV,  §  4, 
but  have  in  proper  cases  construed  the  language  of  that 
clause.  Chisholm  v.  Georgia,  2  Dall.  419;  In  re  Duncan, 
139  U.  S.  449;  Hopkins  v.  Duluth,  81  Mhmesota,  189; 
In  re  Pfahler,  150  California,  71;  People  v.  Sours,  31 
Colorado,  369;  Kadderly  Case,  44  Oregon,  118;  People  v. 
Johnson,  38  Colorado,  76;  Elder  v.  Colorado,  86  Pac.  Rep. 
250;  aff'd,  204  U.  S.  85;  Forsyth  v.  Hammond,  166  U.  S. 
519;  South  Carolina  v.  UniUd  States,  199  U.  S.  437,  454. 

The  right  to  a  republican  form  of  government  is  a  sub- 
stantial right.  Like  the  franchise  to  vote,  it  is  a  political 
light.  This  has  always  been  held  to  be  within  the  pro- 
tection of  the  courts.  Capen  v.  Foster,  12  Pick.  485,  489; 
Yick  Wo  V.  Hopkins,  118  U.  S.  369;  Florida  v.  Georgia, 
17  How.  478,  494;  Virginia  v.  West  Virginia,  11  Wall. 
54;  Boyd  v.  Thayer,  143  U.  S.  135;  Cohens  v.  Virginia,  6 
Wheat.  378. 

If  from  the  questions  it  appears  that  some  title,  right. 
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privilege  or  immunity  on  which  the  recovery  depends 
wiU  be  defeated  by  one  construction  of  the  Constitution 
or  law  of  the  United  States  or  sustained  by  the  opposite 
construction,  the  case  will  be  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  otherwise  not. 
Starin  V.  New  York  City,  115  U.  S.  257;  Osbom  v.  Bank  cf 
United  States,  9  Wheat.  824;  Mayor  v.  Cooper,  6  Wall.  262; 
Tennessee  v.  Davis,  100  U.  S.  264;  Railroad  Co.  v.  Missis- 
sippi, 102  U.  S.  140;  Kansas  Pac.  R.  R.  v.  Atchison  R.  R. 
Co.,  112  U.  S.  416;  Cooke  v.  Avery,  147  U.  S.  384, 385;  Conr 
solidatedGas  Co.  v.  WiUcox,  212  U.  S.  19,  40. 

The  action  of  Congress  in  receiving  Senators  and 
Representatives  from  Oregon  and  its  approval  of  a  con- 
stitution containing  the  initiative  as  providing  a  republi- 
can form  of  government  does  not  control  this  court  in  the 
construction  of  the  language  of  the  Oregon  constitution, 
or  in  passing  upon  the  validity  of  any  provision  or  amend- 
ment to  that  constitution.  Gunn  v.  Barry,  12  Wall.  610; 
Homestead  Cases,  22  Gratt.  266;  Coyle  v.  Smith,  221  U.  S. 
559;  McPherson  v.  Blacker,  146  U.  S.  1;  Texas  v.  White, 
7  Wall.  726. 

The  court  has  jurisdiction  because  the  Oregon  amend- 
ment providing  for  the  initiative  and  the  '^ measure"  in 
question  deny  due  process  of  law  and  the  equal  protection 
'  of  the  law.  Davidson  v.  New  Orleans,  96  U.  S.  97;  AUr 
geyer  v.  Louisiana,  166  U.  S.  578;  Southwestern  Tel.  A 
Tel.  Co.  V.  CHy  of  DaUas,  134  S.  W.  Rep.  321;  Telephone 
Co.  V.  Los  Angeles,  211  U.  S.  280. 

The  power  to  impose  taxes  has  in  our  Government 
always  been  vested  exclusively  in  the  legislative  depart- 
ment. It  is  a  political  axiom  that  the  taxing  pow^  must 
be  exercised  by  the  legislative  arm  of  the  Government 
or  by  its  authority:  Meriwether  v.  Oarrett,  102  U.  S.  472, 
501;  Heine  v.  The  Levee  Commissioners,  19  Wall.  656; 
Munday  v.  Rahway,  43  N.  J.  L.  346;  Cooley,  Taxation,  32, 
34;  Spencer  v.  Merchant,  126  U.  S.  346,  366. 
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The  guarantee  of  equal  protection  of  the  law  is  a  guar- 
antee of  the  protection  of  equal  laws.  Southern  Railr 
way  Co.  V.  Greene,  216  U.  S.  412;  Yick  Wo  v.  Hopkins, 
118  U.  S.  369. 

The  imconstitutionality  of  the  acts  of  a  State  are 
equally  within  the  jurisdiction  of  the  courts,  whether 
they  be  the  acts  of  the  legislative  or  executive  department 
or  of  the  people  themselves,  adopting  their  constitutions 
or  amending  them.  Cohens  v.  Virginiay  6  Wheat.  415; 
Podge  v.  Woolsey,  18  How.  332;  Cummings  v.  Missouri, 
4  WaU.  277;  Cooley,  Const.  Lim.,  7th  ed.  62;  Koehler  v. 
HiU,  supra. 

Mr.  John  J.  Dye  and  Afr.  Addison  C.  Harris,  sub- 
mitted a  brief  as  amid  curios,  by  leave  of  the  court,  in 
support  of  the  contentions  of  the  plaintiff  in  error. 

Mr.  A.  M.  Crawford,  Mr.  George  Fred  Williams  and 
Mr.  Jackson  H.  Ralston,  with  whom  Mr.  S.  H.  Van  Winkle, 
Mr.  W.  S.  U'Ren  and  Mr.  C.  E.  S.  Wood  were  on  the 
brief,  for  defendant  in  error: 

The  power  to  determine  whether  a  State  has  a  republi- 
can form  of  government  is  vested  in  Congress.  Hence 
it  is  a  poUtical  rather  than  a  judicial  question.  Luther  v. 
Borden,  7  How.  1,  42;  Texas  v.  White,  7  Wall.  700,  730; 
Taylor  v.  Beckham,  178  U.  S.  548,  578;  Hopkins  v.  Duluth, 
81  Minnesota,  189;  Article  by  W.  A.  Coutts,  Vol.  VI, 
No.  4,  304,  Michigan  Law  Review;  In  re  Duncan,  139 
U.  S.  449. 

If  the  question  is  a  judicial  one,  courts  of  the  United 
States  will  follow  the  decision  of  the  state  courts,  where 
the  state  court  has  passed  upon  the  question.  Luther  v. 
Borden,  7  How.  1,  40;  Leeper  v.  State  of  Texas,  139  U.  S. 
462-467. 

The  Federal  authorities,  including  the  Supreme  Court, 
have  treated  this  as  a  poUtical  question.    7  How.  1,  42; 
Cooley  on  Const.  Lim.,  7th  ed.,  p.  59,  6th  ed.,  p.  42. 
VOL.  ccxxni — 9 
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This  question  does  not  lose  its  political  complexion 
because  it  has  arisen  since  the  admission  of  Oregon  into 
the  Union  of  States.  If  the  courts  take  jurisdiction  of 
these  questions,  then  we  have  a  decision  upon  a  political 
question,  decided  by  the  political  power,  reexamined  by 
the  judicial  and  perhaps  overthrown.  One  branch  of  the 
Government  becomes  arrayed  against  another,  and  revolu- 
tion or  rebellion  is  imminent. 

It  is  not  a  decision  upon  one  clause  of  the  Constitution, 
but  the  whole  instrument  is  examined  and  considered, 
and  the  plan  or  scheme  of  government  there  outlined 
adjudged  to  be  republican,  or  anti-republican,  in  char- 
acter. 

The  State  of  Oklahoma  was  recently  admitted  into  the 
Union  with  the  initiative  and  referendima  principles  re- 
served to  the  people.  See  §§  2, 3, 5,  Oklahoma  Constitu- 
tion. 

While  a  court  may  decide  whether  an  amendment  of  a 
constitution  has  been  adopted  in  the  prescribed  maimer, 
and  whether  it  denies  any  constitutional  right,  either  as 
to  property  or  person,  it  would  be  an  invasion  of  the  pre- 
rogatives of  Congress  should  the  court  below  undertake 
to  decide  whether  the  constitution  of  a  new  State  seek- 
ing admission  is  republican  in  form,  and  to  decide  whether 
it  should  become  a  member  of  the  Union. 

If  the  court  decides  to  retain  jurisdiction:  A  state  con- 
stitution should  not  be  held  to  contravene  the  Federal 
Constitution  unless  the  general  scope  and  plan  of  govern- 
ment provided  in  the  former  is  opposed  to  the  general 
scope  and  plan  of  goveri^ment  required  by  the  latter, 
to  be  maintained  by  the  State.  The  initiative  and  refer- 
endimi  amendment  is  essentially  republican  in  form  as 
guaranteed  in  the  Federal  Constitution,  construed  in  the 
light  of  the  following  authorities:  Cooley,  Const.  Lim., 
7th  ed.,  69;  /d,  6th  ed.,  42,  45;  Federalist,  Hamilton  ed., 
No.  39,  p.  301;  No.  43,  p.  342;  Oberholtzer  on  the  Referen- 
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dum  in  America,  Chap.  45,  pp.  368  and  369;  2  Story,  Const. 
5th  ed.,  §§  1815  to  1819,  both  inclusive;  1  Elliott's  De- 
bates, 406;  5  Id.  160;  15  Writings  of  Thomas  Jeflferson, 
p.  17  (see  VoL  XI,  Federal  Ed.,  p.  529);  Chisholm  v. 
Georgia,  2  Dallas,  419,  457;  In  re  Duncan,  139  U.  S.  449, 
461;  Luther  v.  Borden,  7  How.  42;  Minor  v.  Happeraett, 
21  WaU.  162,  175;  Taylor  v.  Beckham,  178  U.  S.  548,  578; 
Hopkins  v.  Duluih,  81  Minnesota,  189;  People  v.  Sours, 
31  Colorado,  369,  383;  In  re  Andrew  PfahUr,  150  Cali- 
fomia,  71,  77,  78;  Ex  parU  Wagner,  21  Oklahoma,  33,  36; 
Kadderly  v.  Portland,  44  Or^on,  118,  144;  Oregon  v. 
Pac.  States  Td.  Co.,  53  Oregon,  162;  Straw  v.  Harris,  54 
Oregon,  424,  431;  Kring  v.  Missouri,  107  U.  S.  221. 

The  members  of  the  Federal  convention  considered 
a  "republican  form  of  government"  to  be  a  government 
which  derived  all  its  powers  from  the  great  body  of 
the  people. 

Both  the  Federal  and  state  courts  have  imif ormly  held 
that  the  initiative  method  of  enacting  laws  was  not  re- 
pugnant to  the  provisions  of  §  4,  Art.  IV,  of  the  Federal 
Constitution,  either  directly  or  by  necessary  inference. 
Chisholm  v.  Georgia,  2  Dall.  419,  457;  In  re  Duncan,  139 
U.  S.  449,  461;  Minor  v.  Happersett,  21  Wall.  162,  175; 
Hopkins  v.  Duluih,  81  Minnesota,  189;  People  v.  Sours, 
31  Colorado,  369,  383;  In  re  Andrew  Pfahler,  150  CaUfor- 
nia,  71,  77,  78;  Kadderly  v.  Portland,  44  Oregon,  118;  74 
Pac.  Rep.  710;  Oregon  v.  Pac.  States  T.  &  T.  Co.,  53  Oregon, 
162 ;  99  Pac.  Rep.  427 ;  Straw  v.  Harris,  54  Oregon,  424, 431. 

The  executive  and  legislative  branches  of  the  Federal 
Govenmient  have  held,  in  substance,  that  the  reservation 
of  the  initiative  and  referendmn  powers  by  the  people  of  a 
State  is  not  violative  of  the  Federal  Constitution  nor 
hostile  to  a  republican  form  of  government.  Senators  and 
representatives  frorn  States  reserving  those  powers  are 
seated  in  the  Senate  and  House  of  Representatives  without 
protest.   When  new  States  are  admitted,  the  President  and 
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Congress  pass  upon  the  form  of  government  presented  by 
the  proposed  State,  and  decide  whether  the  same  is  in 
harmony  with  the  Constitution  of  the  United  States,  and 
they  have  in  several  cases  approved  state  constitutions 
reserving  the  identical  powers  attacked  in  the  case  at  bar, 
notably,  Oklahoma  and  Arizona,  and  other  States  have 
changed  their  constitutions  to  include  those  powers,  to- 
wit:  South  Dakota,  Utah,  Colorado,  Arkansas,  Maine  and 
Oregon,  without  objection  from  any  Federal  authority,  and 
no  question  has  ever  been  raised  as  to  their  representation 
in  Congress. 

Also  the  right  of  the  people  to  instruct  their  representa- 
tives in  Congress  and  in  the  state  legislatures,  if  it  exists,  is 
an  admission  or  acknowledgment  that  the  supreme  power 
rests  in  the  people,  and  we  contend  that  such  right  does 
exist. 

Inexpediency  should  not  be  considered.  That  is  for 
the  law-making  power  of  the  State. 

The  act  does  not  violate  any  of  the  provisions  of  §  1  of 
the  Fourteenth  Amendment. 

Assuming  that  the  act  under  consideration  was  lawfully 
enacted  the  taxes  levied  thereby  must  be  considered  a 
valid  exercise  of  the  taxing  power  of  the  State  in  the  light 
of  the  following  authorities:  Southwestern  Oil  Co.  v.  TexaSf 
217  U.  S.  114;  BeW8  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  237;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594;  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S.  540, 562;  Kentucky 
R.  Tax  Case,  115  U.  S.  321,  SZ7',Magoun  v.  Illinois  Samngs 
Bank,  170  U.  S.  283,  294;  Am.  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89;  CargiU  Co.  v.  Minnesota,  180  U.  S.  452,  468; 
Cook  V.  Marshall  County,  196  U.  S.  261,  268,  273,  274; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.  226,  235;  Delaware 
Railroad  Tax  Case,  18  Wall.  206,  231;  2  Cooley  on  Taxa- 
tion, 3d  ed.,  1095;  City  of  St.  Joe  v.  Ernst,  8  S.  W.  Rep. 
(Mo.)  558;  Producers  Oil  Co.  v.  Texas,  99  S.  W.  Rep.  (Tex.) 
157;  State  Tax  on  R.  R.  Gross  Receipts,  15  Wall.  284,  293. 
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It  cannot  be  claimed  in  this  case  that  a  tax  on  gross 
earnings  is  even  incidentally  a  tax  on  interstate  commerce. 

Mr.  George  H.  Shibley,  Director  of  the  American  Bureau  < 
of  Political  Research  of  People's  Rule  League  of  America; 
Mr.  Robert  L.  Owen,  United  States  Senator  from  Okla-^ 
homa,  Chairman  of  the  National  Committee,  People's^ 
Rule  League  of  America,  and  Mr.  J.  Henry  Cames  as 
coimsel,  for  the  State  of  Oregon,  filed  a  brief  for  the  de- 
fendant in  error. 

Mr.  George  Fred  WiUiamSj  as  counsel  for  the  States  of 
California,  Arkansas,  Colorado,  South  Dakota  and  Ne- 
braska, filed  a  separate  brief  for  defendant  in  error. 

Mr.  CmEF  Justice  White  delivered  the  opinion  of  the 
court. 

We  premise  by  sajdng  that  while  the  controversy  which 
this  record  presents  is  of  much  importance,  it  is  not  novel. 
It  is  important,  since  it  calls  upon  us  to  decide  whether  it  \ 
is  the  duty  of  the  courts  or  the  province  of  Congress  to 
determine  when  a  State  has  ceased  to  be  republicaii  in 
form  and  to  enforce  the  guarantee  of  the  Constitution  on 
that  subject.  It  is  not  novel,  as  that  question  has  long 
since  been  determined  by  this  court  conformably  to  the 
practise  of  the  Government  from  the  beginning  to  be 
political  in  character,  and  therefore  not  cognizable  by  the 
judicial  power,  but  solely  committed  by  the  Constitution 
to  the  judgment  of  Congress. 

The  case  is  this:  In  1902  Oregon  amended  its  constitu-  ^ 
tion  (Art.  IV,  §  1).  This  amendment  while  retaining  an 
existing  clause  vesting  the  exclusive  legislative  power  in  a 
General  Assembly  consisting  of  a  senate  and  house  of 
representatives  added  to  that  provision  the  following: 
"But  the  people  reserve  to  themselves  power  to  propose 
laws  and  amendments  to  the  constitution  and  to  enact  or 


Digitized  by  VjOOQ IC 


134  OCTOBER  TERM,  1911. 

Opinion  of  the  Ck)urt.  223  U.  S 

reject  the  same  at  the  polls,  independent  of  the  legislative 
assembly,  and  also  reserve  power  at  their  own  option  to 
approve  or  reject  at  the  polls  any  act  of  the  legislative 
assembly."  Specific  means  for  the  exercise  of  the  power 
thus  reserved  was  contained  in  further  clauses  authorizing 
both  the  amendment  of  the  constitution  and  the  enact- 
ment of  laws  to  be  accomplished  by  the  method  known  as 
the  initiative  and  that  commonly  referred  to  as  the  ref- 
erendmn.  As  to  the  first,  the  initiative,  it  suffices  to  say 
that  a  stated  niunber  of  voters  were  given  the  right  at 
any  time  to  secure  a  submission  to  popular  vote  for  ap- 
proval of  any  matter  which  it  was  desired  to  have  enacted 
into  law,  and  providing  that  the  proposition  thus  sub- 
mitted when  approved  by  popular  vote  should  become 
the  law  of  the  State.  The  second,  the  referendmn,  pro- 
vided for  a  reference  to  a  popular  vote,  for  approved  or 
disapproval,  of  any  law  passed  by  the  legislature,  such 
reference  to  take  place  either  as  the  result  of  the  action  of 
the  legislature  itself  or  of  a  petition  filed  for  that  purpose 
by  a  specified  number  of  voters.  The  full  text  of  the 
amendment  is  in  the  margin.^ 


'  Section  1  of  Article  IV  of  the  constitution  of  the  State  of  Oregon 
shall  be  and  hereby  is  amended  to  read  as  follows: 

Section  1.  The  legislative  authority  of  the  state  shall  be  vested  in  a 
legislative  assembly,  consisting  of  a  senate  and  house  of  repres^itatives, 
but  the  people  reserve  to  themselves  power  to  propose  laws  and  amend- 
ments to  the  constitution  and  to  enact  or  reject  the  same  at  the  polls, 
independent  of  the  legislative  assembly,  and  also  reserve  power  at  their 
own  option  to  approve  or  reject  at  the  polls  any  act  of  the  legislative 
assembly.  The  first  power  reserved  by  the  people  is  the  initiative,  and 
not  more  than  eight  per  cent  of  the  legal  voters  shall  be  required  to 
propose  any  measure  by  such  petition,  and  every  such  petition  ^all 
include  the  full  text  of  the  measure  so  proposed.  Initiative  petitions 
shall  be  filed  with  the  secretary  of  state  not  less  than  four  months  be- 
fore the  election  at  which  they  are  to  be  voted  upon.  The  second  power 
is  the  referendum,  and  it  may  be  ordered  (except  as  to  laws  necessary 
for  the  immediate  preservation  of  the  public  peace,  health,  or  safety) 


Digitized  by  VjOOQ IC 


PACIFIC  TELEPHONE  CO.  v.  OREGON.        135 
223  U.  8.  Opinion  <tf  the  Court 

In  1903  (Feby.  24,  1903,  Gen,  Laws  1903,  p.  244)  de- 
tailed provisions  for  the  carrying  into  effect  of  this  amend- 
ment were  enacted  by  the  legislature. 

By  resort  to  the  initiative  in  1^06  a  law  taxing  certain  \  '^ 
classes  of  corporations  was  submitted,  voted  on  and  pro- 
mulgated by  the  Governor  in  1906  (June  25,  1906,  Gen. 
Laws  1907,  p.  7)  as  having  been  duly  adopted.  By  this 
law  telephone  and  telegraph  companies  were  taxed,  by 
what  was  qualified  as  an  annual  license,  two  per  centiun 
upon  their  gross  revenue  derived  from  business  done  within 
the  State.  Penalties  were  provided  for  non-pajrment,  ai^d 
methods  were  created  for  enforcing  payment  in  case  of 
delinquency. 

The  Pacific  States  Telephone  and  Tel^raph  Company, 
an  Oregon  corporation  engaged  in  business  in  that  State, 
made  a  return  of  its  gross  receipts  as  required  by  the 

either  by  the  petition  signed  by  five  per  cent  of  the  legal  voters,  or  by 
the  legislative  assembly,  as  other  bills  are  enacted.  Referendum  peti- 
tions shall  be  filed  with  the  secretary  of  state  not  more  than  ninety 
days  after  the  final  adjournment  of  the  session  of  the  legislative  as- 
sembly which  passed  the  bill  on  which  the  referendimi  is  demanded. 
The  veto  power  of  the  governor  shall  not  extend  to  measures  referred 
to  the  people.  All  elections  on  measures  referred  to  the  people  of  the 
state  shall  be  had  at  the  biennial  regular  general  elections,  except  when 
the  legislative  assembly  shall  order  a  special  election.  Any  measure 
referred  to  the  people  shall  take  effect  and  become  the  law  when  it  is 
approved  by  a  majority  of  the  votes  cast  thereon,  and  not  otherwise. 
The  style  of  all  bills  shall.be:  ''Be  it  enacted  by  the  people  of  the  state 
of  Oregon."  This  section  shall  not  be  construed  to  deprive  any  mem- 
ber of  the  legislative  assembly  of  the  right  to  introduce  any  measiure. 
The  whole  nimiber  of  votes  cast  for  justice  of  the  supreme  court  at  the 
regular  election  last  preceding  the  filing  of  any  petition  for  the  initia- 
tive or  for  the  referendimi  shall  be  the  basis  on  which  the  number  of 
legal  voters  necessary  to  sign  such  petition  shall  be  counted.  Petitions 
and  orders  for  the  initiative  and  for  the  referendum  shall  be  filed  with 
the  secretary  of  state,  and  in  submitting  the  same  to  the  people  he,  and 
all  other  officers,  shall  be  guided  by  the  general  laws  and  the  act  sub- 
mitting this  amendment,  until  legislation  shall  be  especially  provided 
therefor.    (1  Lord's  Oregon  Laws,  p.  89.) 
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statute  and  was  accordingly  assessed  two  per  cent,  upon 
the  amount  of  such  return.  The  suit  which  is  now  before 
us  was  commenced  by  the  State  to  enforce  payment  of 
this  assessment  and  the  statutory  penalties  for  delin- 
quency. The  petition  alleged  the  passage  of  the  taxing 
law  by  resort  to  the  initiative,  the  return  made  by  the 
corporation,  the  assessment,  the  duty  to  pay  and  the 
failure  to  make  such  payment. 

The  answer  of  the  corporation  contained  twenty-nine 
paragraphs.  Four  of  these  challenged  the  vaUdity  of  the 
tax  because  of  defects  inhering  in  the  nature  or  operation 
of  the  tax.  The  defenses  stated  in  these  four  paragraphs, 
however,  may  be  put  out  of  view,  as  the  defendant  cor- 
poration, on  its  own  motion,  was  allowed  by  the  court  to 
strike  these  propositions  from  its  answer.  We  may  also 
put  out  of  view  the  defenses  raised  by  the  remaining  para- 
graphs based  upon  the  operation  and  effect  of  the  state 
constitution  as  they  are  concluded  by  the  judgment  of  the 
state  court.  Coming  to  consider  these  paragraphs  of  the 
answer  thus  disembarrassed,  it  is  true  to  say  that  they  all, 
in  so  far  as  they  relied  upon  the  Constitution  of  the  United 
States,  rested  exclusively  upon  an  alleged  infirmity  of  the 
powers  of  government  of  the  State  begotten  by  the  in- 
corporation into  the  state  constitution  of  the  amendment 
concerning  the  initiative  and  the  referendmn. 

The  answer  was  demurred  to  as  stating  no  defense. 
The  demurrer  was  sustained,  and  the  defendant  electing 
not  to  plead  further,  judgment  went  against  it  and  that 
judgment  was  affirmed  by  the  Supreme  Court  of  Oregon. 
(53  Oregon,  162.)  The  court  sustained  the  conclusion  by 
it  reached,  not  only  for  the  reasons  expressed  in  its  opinion, 
but  by  reference  to  the  opinion  in  a  prior  case  (Kadderly 
V.  Portland,  44  Oregon,  118,  146),  where  a  like  contro- 
versy had  been  determined. 

The  assignments  of  error  filed  on  the  allowance  of  the 
writ  of  error  are  nimierous.    The  entire  matters  covered 
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by  each  and  all  of  them  in  the  argument,  however,  are  re- 
duced to  six  propositions,  which  really  amount  to  but  one, 
since  they  are  all  based  upon  the  single  contention  that  the  .  / 
creation  by  a  State  of  the  power  to  legislate  by  the  initia- 
tive and  referendiun  causes  the  prior  lawful  state  govern- 
ment to  be  bereft  of  its  lawful  character  as  the  result  of 
the  provisions  of  §  4  of  Art.  IV  of  the  Constitution,  that 
'*The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  pro- 
tect each  of  them  against  Invasion;  and  on  Application 
of  the  Legislature,  or  of  the  Executive  (when  the  Legisla- 
ture cannot  be  convened),  against  domestic  Violence." 
This  being  the  basis  of  all  the  contentions,  the  case  comes 
to  the  single  issue  whether  the  enforcement  of  that  pro-, 
vision,  because  of  its  political  character,  is  exclusively 
conmiitted  to  Congress  or  is  judicial  in  its  character. 
Because  of  their  absolute  unity  we  consider  all  the  proposi- 
tions together,  and  therefore  at  once  copy  them.  We 
observe,  however,  that  in  the  argument  the  second,  fourth 
and  fifth  paragraphs,  for  the  purposes  of  discussion,  were 
subordinately  classified,  and  these  subordinate  classifica- 
tions we  omit  from  our  text,  reproducing  them,  however, 
by  a  marginal  reference. 


''The  initiative  and  the  tax  measure  in  question  are 
repugnant  to  the  provisions  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States 
which  forbids  a  State  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law. 

!!• 

''The  initiative  amendment  and  the  tax  in  question, 
levied  piu*8uant  to  a  measure,  passed  by  authority  of  the 
initiative  amendment,  violates  the  right  to  a  republican 
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form  of  goveniment  ^Hiich  is  guaranteed  by  section  4, 
article  IV,  of  the  Federal  Constitution.^ 

m. 

'^  Taxation  by  the  initiative  method  violates  funda- 
maital  rights  and  is  not  in  accordance  with  'the  law  of  the 
land.'    (U.  S.  Const.,  Art.  VI). 

IV. 

''  The  initiative  is  in  contravaition  of  a  republican  form 
of  government.  Government  by  the  people  directly  is 
the  attribute  of  a  pure  democracy  and  is  subversive  of 
the  principles  upon  which  the  republic  is  founded.  Direct 
legislation  is,  therefore,  repugnant  to  that  form  of  govern- 
ment with  which  alone  Congress  could  admit  a  State  to 
the  Union  and  which  the  State  is  bound  to  maintain.^ 

>  1.  The  guaranty  of  article  IV,  section  4,  of  the  Federal  Constitution 
is  to  the  people  of  the  States,  and  to  each  citizen,  as  weU  as  to  the 
States  as  political  entities. 

2.  Section  4  of  article  IV  ther^ore  prohibits  the  majority  in  any 
State  from  adopting  an  unrepublican  constitution. 

'  1.  Difference  between  a  republic  and  democracy. 

2.  In  ascertaining  the  meaning  of  the  phrase  "republican  form  of 
government"  the  debates  of  the  constitutional  conventions  and  the 
federalist  papers  are  of  great  importance,  if  not  conclusive. 

3.  The  framers  of  the  Ck)nstitution  recognized  the  distinction  be- 
tween the  republican  and  democratic  form  of  government,  and  care- 
fully avoided  the  latter. 

4.  The  extent  of  territory  of  the  States  alone  sufficed,  in  the  judg- 
ment of  the  framers  of  the  Constitution,  to  condemn  the  establish- 
ment of  a  democratic  form  of  government. 

5.  The  form  of  state  government  perpetuated  by  the  Clonstitution 
was  the  republican  form  with  the  three  departments  of  government, 
in  force  in  all  the  States  at  the  time  of  the  adoption  of  the  Constitution. 

6.  The  history  of  other  nations  does  not  furnish  the  definition  of 
the  phrase  '^ republican  form  of  government"  as  those  words  were  used 
by  the  framers  of  the  Constitution.  They  distinguish  the  American 
from  all  other  republics  by  the  introduction  of  the  principle  of  repre- 
sentation. 
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V. 

"  The  Federal  Constitution  presupposes  in  each  State 
the  maintenance  of  a  republican  form  of  government  and 
the  existence  of  state  legislatures,  to  wit:  Representative 
assemblies  having  the  power  to  make  the  laws;  and  that 
in  each  State  the  powers  of  government  will  be  divided 
into  three  departments:  a  legislature,  an  executive  and  a 
judiciary.  One  of  these,  the  legislature,  is  destroyed  by 
the  initiative.^ 

VI. 

"  The  provision  in  the  Oregon  constitution  for  direct  leg- 
islation violates  the  provisions  of  the  act  of  Congress  ad- 
mitting Oregon  to  the  Union." 

On  the  surface,  the  impression  might  be  produced  that 
the  first  and  third  propositions, — the  one  in  words  relating 

7.  Initiative  legislation  is  invalid  because  government  by  the  people 
directly  is  inconsistent  with  our  form  of  government. 

8.  The  well-known  practices  of  (a)  adopting  state  constitutions  by 
popular  vote,  and  of  (b)  local  legislation  in  ''town  meetings/'  furnish 
no  pr^^ent  for  the  lodgment  of  legislative  power  in  the  ballot-box. 

1 1.  State  legislatures  are  a  vital  feature  of  our  Government;  the 
Federal  Constitution  presupposes  their  existence  and  imposes  on  each 
State  the  obligation  to  maintain  them. 

2.  The  division  of  powers  of  the  three  departments  in  each  of  the 
States  is  a  prerequisite  to  the  national  Government. 

3.  It  is  evident  under  the  Constitution  the  State  Legislatures  are 
the  agency  to  carry  on  the  relations  between  the  Nation  and  the  States. 

4.  The  word  "  legislature  "  in  the  Constitution  means  a  representative 
assembly  consisting  of  two  houses,  empowered  to  make  the  law.  Such 
was  its  meaning  at  the  time  of  the  adoption  of  the  Constitution. 

5.  Contemporaneous  legislation  by  Congress  sheds  some  light  on 
the  meaning  of  the  term  ''legislature"  as  used  in  the  constitution. 

6.  The  initiative  destroys  the  legislative  assemblies  or  l^islatures 
which  it  is  the  implied  obligation  of  each  State  to  maintain,  for  a 
legislature  must  be  the  law-making  power. 

7.  The  initiative  overthrows  one  of  the  greatest  safeguards  against 
the  abuse  of  the  power  of  legislation,  to  wit:  the  system  of  a  dual 
legislative  assembly. 
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to  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment, and  the  other  in  terms  asserting  ''taxation  by  the 
initiative  method  violates  fundamental  rights,  and  is  not 
in  accordance  with  the  law  of  the  land/'  are  addressed  to 
some  inherent  defect  in  the  tax  or  infirmity  of  power  to 
levy  it  without  regard  to  the  guarantee  of  a  republican 
form  of  Government.  But  this  is  merely  superficial,  and 
is  at  once  dispelled  by  observing  that  every  reason  urged 
to  support  the  two  propositions  is  solely  based  on  §  4  of 
Art.  rV  and  the  consequent  inability  of  the  State  to  impose 
any  tax  of  any  kind  which  would  not  violate  the  Foiu"- 
teenth  Amendment  or  be  repugnant  to  the  law  of  the  land 
if  in  such  State  the  initiative  or  referendum  method  is 
permitted.  Thus  dispelling  any  mere  confusion  resulting 
from  forms  of  expression  and  considering  the  substance  of 
things,  it  is  apparent  that  the  second  proposition,  which 
rests  upon  the  affirmative  assertion  that  by  the  adoption 
of  the  initiative  and  referendmn  the  State  "violates  the 
right  to  a  republican  form  of  government  which  is  guar- 
anteed by  section  4  of  Article  IV  of  the  Federal  Consti- 
tution,'' and  the  two  subdivisions  made  of  that  proposi- 
tion, the  first  that  "the  guarantee  in  question  is  to  the 
people  of  the  States  and  to  each  citizen,  as  well  as  to  the 
States  as  political  entities,"  and  the  second  asserting 
"section  4  of  Article  IV  therefore  prohibits  the  majority 
in  any  State  from  adopting  an  unrepublican  constitu- 
tion," are  the  basic  propositions  upon  which  all  the  others 
rest.  That  is  to  say,  all  the  others  and  their  subdivisions 
are  but  inducements  tending  to  show  the  correctness  of 
the  second  and  fundamental  one.  This  conclusion  is  cer- 
tain, as  they  all  but  point  out  the  various  modes  by  which 
the  adoption  of  the  initiative  and  referendum  incapacitated 
the  State  from  performing  the  duties  incumbent  upon  it 
as  a  member  of  the  Union  or  its  obligations  towards  its 
citizens,  thus  causing  the  State  to  cease  to  be  a  govern- 
ment republican  in  form  within  the  intendment  of  th^ 
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constitutional  provision  relied  upon.  In  other  words,  the 
propositions  each  and  all  proceed  alone  upon  the  theory  / 
that  the  adoption  of  the  initiative  and  referendum  de-  i  \J 
stroyed  all  government  republican  in  form  in  Oregon. 
This  being  so,  the  contention,  if  held  to  be  sound,  would 
necessarily  affect  the  validity,  not  only  of  the  particular 
statute  which  is  before  us,  but  of  every  other  statute  passed 
in  Oregon  since  the  adoption  of  the  initiative  and  refer- 
endiun.  And  indeed  the  propositions  go  further  than  this, 
since  in  their  essence  they  assert  that  there  is  no  govern- 
mental function,  legislative  or  judicial,  in  Oregon,  because 
it  cannot  be  assumed,  if  the  proposition  be  well  founded, 
that  there  is  at  one  and  the  same  time  one  and  the  same 
government  which  is  repubUcan  in  form  and  not  of  that 
character. 

Before  inmiediately  considering  the  text  of  §  4  of  Art.  IV, 
in  order  to  uncover  and  give  emphasis  to  the  anomalous 
and  destructive  effects  upon  both  the  state  and  national 
governments  which  the  adoption  of  the  proposition  impHes, 
as  illustrated  by  what  we  have  just  said,  let  us  briefly  fix 
the  inconceivable  expansion  of  the  judicial  power  and  the 
ruinous  destAiction  of  legislative  authority  in  matters 
purely  political  which  would  necessarily  be  occasioned  by 
giving  sanction  to  the  doctrine  which  underlies  and  would 
be  necessarily  involved  in  sustaining  the  propositions  con- 
tended for.  First.  That  however  perfect  and  absolute  may 
be  the  establishment  and  dominion  in  fact  of  a  state  gov- 
ernment, however  complete  may  be  its  participation  in  and 
enjojrment  of  all  its  powers  and  rights  as  a  member  of  the 
national  Government,  and  however  all  the  departments  of 
that  Government  may  recognize  such  state  government, 
nevertheless  every  citizen  of  such  State  or  person  subject 
to  taxation  therein,  or  owing  any  duty  to  the  estabhshed 
government,  may  be  heard,  for  the  purpose  of  defeating 
the  payment  of  such  taxes  or  avoiding  the  discharge  of 
such  duty,  to  assail  in  a  court  of  justice  the  rightful  exist- 
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ence  of  the  State.  Second.  As  a  result,  it  becomes  the  duty 
of  the  comics  of  the  United  States,  where  such  a  claim  is 
made,  to  examme  as  a  justiciable  issue  the  contention  as 
to  the  illegal  existence  of  a  State  and  if  such  contention  be 
thought  well  founded  to  disregard  the  existence  in  fact 
of  the  State,  of  its  recognition  by  all  of  the  departments 
of  the  Federal  Government,  and  practically  awarda  decree 
absolving  from  all  obUgation  to  contribute  to  the  support 
of  or  obey  the  laws  of  such  established  state  government. 
And  as  a  consequence  of  the  existence  of  such  judicial  au- 
thority a  power  in  the  judiciary  must  be  implied,  unless  it 
be  that  anarchy  is  to  ensue,  to  build  by  judicial  action  upon 
the  ruins  of  the  previously  established  government  a  new 
one,  a  right  which  by  its  very  terms  also  implies  the  power 
to  control  the  legislative  department  of  the  Government 
of  the  United  States  in  the  recognition  of  such  new  govern- 
ment and  the  admission  of  representatives  therefrom,  as 
well  as  to  strip  the  executive  department  of  that  govern- 
ment of  its  otherwise  lawful  and  discretionary  authority. 

Do  the  provisions  of  §4,  Art.  IV,  bring  about  these 
strange,  far-reaching  and  injurious  results?  That  is  to  say, 
do  the  provisions  of  that  Article  obliterate  the  division  be- 
tween judicial  authority  and  legislative  power  upon  which 
the  Constitution  rests?  In  other  words,  do  they  authorize 
the  judiciary  to  substitute  its  judgment  as  to  a  matter 
j/^urely  political  for  the  judgment  of  Congress  on  a  subject 
committed  to  it  and  thus  overthrow  t£e  Constitution  upon 
the  ground  that  thereby  the  guarantee  to  the  States  of  a 
government  republican  in  form  may  be  secured,  a  concep- 
tion which  after  all  rests  upon  the  assumption  that  the 
States  are  to  be  guaranteed  a  government  republican  in 
form  by  destroying  the  very  existence  of  a  government 
republican  in  form  in  the  Nation. 

We  shall  not  stop  to  consider  the  text  to  point  out  how 
absolutely  barren  it  is  of  support  for  the  contentions  sought 
to  be  based  upon  it,  since  the  repugnancy  of  those  con- 
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tentions  to  the  letter  and  spirit  of  that  text  is  so  csonclu- 
sively  established  by  prior  decisions  of  this  court  as  to 
cause  the  matter  to  be  absolutely  foreclosed. 

In  view  of  the  importance  of  the  subject,  the  apparent 
misapprehension  on  one  side  and  seeming  misconception 
on  the  other  suggested  by  the  argument  as  to  the  full 
significance  of  the  previous  doctrine,  we  do  not  content 
ourselves  with  a  mere  citation  of  the  cases,  but  state  more 
at  length  than  we  otherwise  would  the  issues  and  the  doc- 
trine expounded  in  the  leading  and  absolutely  controlling 
case — Luther  v.  Bordertf  7  How.  1. 

The  case  came  from  a  Circuit  Court  of  the  United  States. 
It  was  an  action  of  damages  for  trespass.  The  case  grew 
out  of  what  is  conmionly  known  as  the  Dorr  Rebellion  in 
Rhode  Island  and  the  conflict  which  was  brought  about  by 
the  effort  of  the  adherents  of  that  alleged  government 
sometimes  described  as  'Hhe  government  established  by  a 
volimtary  convention"  to  overthrow  the  established  char- 
ter government.  The  defendants  justified  on  the  ground 
that  the  acts  done  by  them  charged  as  a  trespass  were  done 
under  the  authority  of  the  charter  government  during  the 
prevalence  of  martial  law  and  for  the  purpose  of  aiding  in 
the  suppression  of  an  armed  revolt  by  the  supporters  of 
the  insurrectionary  government.  The  plaintiffs,  on  the 
contrary,  asserted  the  validity  of  the  voluntary  govern- 
ment and  denied  the  legality  of  the  charter  government. 
In  the  course  of  the  trial  the  plaintiffs  to  support  the  con- 
tention of  the  illegality  of  the  charter  government  and  the 
legality  of  the  voluntary  government  ''although  that  gov- 
ernment never  was  able  to  exercise  any  authority  in  the 
State  nor  to  command  obedience  to  its  laws  or  to  its  offi- 
cers," offered  certain  evidence  tending  to  show  that  never- 
theless it  was  "the  lawful  and  estabUshed  government," 
upon  the  groimd  that  its  powers  to  govern  have  been  rati- 
fied by  a  large  majority  of  the  male  people  of  the  State  of 
the  age  of  21  years  and  upwards  and  also  by  a  large 
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majority  of  those  who  were  entitled  to  vote  for  general 
oJBicers  cast  in  favor  of  a  constitution"  which  was  sub- 
mitted as  the  result  of  a  volimtarily  assembled  convention 
of  what  was  alleged  to  be  the  people  of  the  State  of  Rhode 
Island.  The  Circuit  Court  rejected  this  evidence  and  in- 
structed the  jury  that  as  the  charter  government  was  the 
established  state  government  at  the  time  the  trespass  oc- 
ciured,  the  defendants  were  justified  in  acting  under  the 
authority  of  that  government.  This  court,  coming  to 
review  this  ruling,  at  the  outset  pointed  out  "the  novelty 
and  serious  nature"  of  the  question  which  it  was  called 
upon  to  decide.  Attention  also  was  at  the  inception  di- 
rected to  the  far-reaching  effect  and  gravity  of  the  con- 
sequences which  would  be  produced  by  sustaining  the 
ri^t  of  the  plaintiff  to  assail  and  set  aside  the  established 
government  by  recovering  damages  from  the  defendants 
for  acts  done  by  them  imder  the  authority  of  and  for  the 
purpose  of  sustaining  such  established  government.  On 
this  subject  it  was  said  (p.  38) : 

"For,  if  this  coiui;  is  authorized  to  enter  upon  this 
inquiry  as  proposed  by  the  plaintiff,  and  it  should  be  de- 
cided that  the  charter  government  had  no  legal  existence 
during  the  period  of  time  above  mentioned,  if  it  had  been 
annulled  by  the  adoption  of  the  opposing  government, 
then  the  laws  passed  by  its  legislature  diuing  that  time, 
were  nullities;  its  taxes  wrongfully  collected;  its  salaries 
and  compensation  to  its  officers  illegally  paid;  its  public 
accoimts  improperly  settled;  and  the  judgments  and  sen- 
tences of  its  courts  in  civil  and  criminal  cases  null  and  void, 
and  the  officers  who  carried  their  decisions  into  operation, 
answerable  as  trespassers,  if  not  in  some  cases  as  crim- 
inals." 

Coming  to  review  the  question,  attention  was  directed 
to  the  fact  that  the  courts  of  Rhode  Island  had  recognized 
the  complete  dominancy  in  fact  of  the  charter  govern- 
ment, and  had  refused  to  investigate  the  legality  of  the 
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voluntary  government  for  the  purpose  of  decreeing  the 
established  government  to  be  illegal,  on  the  ground  (p.  39) 
"that  the  inquiry  prbposed  to  be  made  belonged  to  the 
political  power  and  not  to  the  judicial;  that  it  rested  with  * 
the  political  power  to  decide  whether  the  charter  govern- 
ment had  been  displaced  or  not;  and  when  that  decision 
was  made,  the  judicial  department  would  be  bound  to 
take  notice  of  it  as  the  paramoimt  law  of  the  State,  with- 
out the  aid  of  oral  evidence  or  the  examination  of  wit- 
nesses, etc."    It  was  fiui;her  remarked: 

"This  doctrine  is  clearly  and  forcibly  stated  in  the 
opinion  of  the  supreme  coved  of  the  State  in  the  trial  of 
Thomas  W.  Dorr,  who  was  the  governor  elected  under 
the  opposing  constitution,  and  headed  the  armed  force 
which  endeavored  to  maintain  its  authority." 

Reviewing  the  groimds  upon  which  these  doctrines  pro- 
ceeded, their  cogency  was  pointed  out  and  the  disastrous 
effect  of  any  other  view  was  emphasized,  and  from  a  point 
of  view  of  the  state  law  the  conclusive  effect  of  the  judg- 
ments of  the  courts  of  Rhode  Island  was  referred  to.  The 
court  then  came  to  consider  the  correctness  of  the  principle 
applied  by  the  Rhode  Island  courts,  in  the  light  of  §  4  of 
Art.  IV,  of  the  Constitution  of  the  United  States.  The 
contention  of  the  plaintiff  in  error  concerning  that  Article 
was,  in  substantial  effect,  thus  pressed  in  argument:  The 
ultimate  power  of  sovereignty  is  in  the  people,  and  they 
in  the  nature  of  things,  if  the  government  is  a  free  one, 
must  have  a  right  to  change  their  constitution.  Where 
in  the  ordinary  course  no  other  means  exists  of  doing  so, 
that  right  of  necessity  embraces  the  power  to  resort  to 
revolution.  As,  however,  no  such  right  it  was  lu^ged  could 
exist  under  the  Constitution,  because  of  the  provision  of 
§  4  of  Art.  IV,  protecting  each  State  on  application  of 
the  legislature  or  of  the  executive,  when  the  legislatiu'e 
cannot  be  convened,  against  domestic  violence,  it  followed 
that  the  guarantee  of  a  government  republican  in  form 
VOL.  ccxxiii — 10 
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was  the  means  provided  by  the  Constitution  to  secure 
the  people  in  th^  right  to  change  their  government,  and 
made  the  question  whether  such  change  was  rightfully 
'  accomplished  a  judicial  question  determinable  by  the 
courts  of  the  United  States.  To  make  the  physical  power 
of  the  United  States  available,  at  the  demand  of  an  existing 
state  government,  to  suppress  all  resistance  to  its  author- 
ity, and  yet  to  afford  no  method  of  testing  the  rightful 
character  of  the  state  government,  would  be  to  render 
people  of  a  particular  State  hopeless  in  case  of  a  wrongful 
government.  It  was  pointed  out  in  the  argument  that  the 
decision  of  the  courts  of  Rhode  Island  in  favor  of  the 
charter  government  illustrated  the  force  of  these  conten- 
tions, since  they  proceeded  solely  on  the  established  char- 
acter of  that  government  and  not  upon  whether  the  people 
had  rightfully  overthrown  it  by  voluntarily  drawing  and 
submitting  for  approval  a  new  constitution.  It  is  thus 
seen  that  the  propositions  relied  upon  in  this  case  were 
presented  for  decision  in  the  most  complete  and  most 
direct  way.  The  court,  in  disposing  of  them,  while  vir- 
tually recognizing  the  cogency  of  the  argument  in  so  far 
as  it  emphasized  the  restraint  upon  armed  resistance  to 
an  existing  state  government,  arising  from  the  provision 
of  §  4  of  Art.  IV,  and  the  resultant  necessity  for  the  ex- 
istence somewhere  in  the  Constitution  of  a  tribunal,  upon 
which  the  people  of  a  State  could  rely,  to  protect  them 
from  the  wrongful  continuance  against  their  will  of  a 
government  not  republican  in  form,  proceeded  to  inquire 
whether  a  tribimal  existed  and  its  character.  In  doing 
this  it  pointed  out  that  owing  to  the  inherent  political 
character  of  such  a  question  its  decision  was  not  by  the 
Constitution  vested  in  the  judicial  department  of  the 
Gk>vemment,  but  was  on  the  contrary  exclusively  com- 
mitted to  the  legislative  department  by  whose  action  on 
such  subject  the  judiciary  were  absolutely  controlled. 
The  court  said  (p.  42) : 
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"Moreover,  the  constitution  of  the  United  States,  as 
far  as  it  has  provided  for  an  emergency  of  this  kind,  and 
authorized  the  general  government  to  interfere  in  the 
domestic  concerns  of  a  State,  has  treated  the  subject  as 
political  in  its  nature,  and  placed  the  power  in  the  hands 
of  that  department. 

"The  fourth  section  of  the  fourth  article  of  the  consti- 
tution of  the  United  States  provides  that  the  United 
States  shall  guarantee  to  every  State  in  the  Union  a  re- 
publican form  of  govaimient,  and  shall  protect  each  of 
them  against  invasion;  and  on  the  applicaticm  of  the 
legislature  or  of  the  executive  (when  the  legislattire  can- 
not be  convened)  against  domestic  violence. 

"Under  this  article  of  the  constitution  it  rests  with 
congress  to  decide  what  government  is  the  estabUshed 
one  in  a  State.  For,  as  the  United  States  guarantee  to 
each  State  a  republican  government,  congress  must  neces- 
sarily decide  what  government  is  established  in  the  State 
before  it  can  determine  whether  it  is  republican  or  not. 
And  when  the  senators  and  representatives  of  a  State 
are  admitted  into  the  councils  of  the  Union,  the  authority 
of  the  govwiunent  under  which  they  are  appointed,  as 
well  as  its  republican  character,  is  recognized  by  the  jwroper 
constitutional  authority.  And  its  decision  is  binding  on 
every  other  department  of  the  government,  and  could 
not  be  questioned  in  a  judicial  tribimal.  It  is  true  that 
the  contest  in  this  case  did  not  last  long  enough  to  bring 
the  matter  to  this  issue;  and  as  no  senators  or  representa- 
tives were  elected  under  the  authority  of  the  government 
of  which  Mr.  Dorr  was  the  head.  Congress  was  not  called 
upon  to  decide  the  controversy.  Yet  the  right  to  decide 
is  placed  there,  and  not  in  the  courts." 

Pointing  out  that  Congress,  by  the  act  of  February  28, 
1795  (1  Stat.  424,  c.  36),  had  recognized  the  obligation 
resting  upon  it  to  protect  from  domestic  violence  by  con- 
ferring authority  upon  the  President  of  the  United  States, 
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on  the  application  of  the  legislature  of  a  State  or  of  the 
Governor,  to  call  out  the  militia  of  any  other  State  or 
States  to  suppress  such  insurrection,  it  was  suggested 
that  if  the  question  of  what  was  the  rightful  government 
within  the  intendment  of  §  4  of  Art.  IV  was  a  judicial  one, 
the  duty  to  afford  protection  from  invasion  and  to  sup- 
press domestic  violence  would  be  also  judicial,  since  those 
duties  were  inseparably  related  to  the  determination  of 
whether  there  was  a  rightful  government.  If  this  view 
were  correct,  it  was  intimated,  it  would  follow  that  the 
delegation  of  authority  made  to  the  President  by  the  act 
of  1795  would  be  void  as  a  usurpation  of  judicial  authority, 
and  hence  it  would  be  the  duty  of  the  coiniis,  if  they  dtf- 
fered  with  the  judgment  of  the  President  as  to  the  manner 
of  discharging  this  great  responsibility,  to  interfere  and 
set  at  naught  his  action;  and  the  pertinent  statement 
was  made  (p.  43):  "If  the  judicial  power  extends  so  far, 
the  guarantee  contained  in  the  constitution  of  the  United 
States  is  a  guarantee  of  anarchy,  and  not  of  order." 

The  fundamental  doctrines  thus  so  lucidly  and  cogently 
announced  by  the  court,  speaking  through  Mr.  Chief 
Justice  Taney  in  the  case  which  we  have  thus  reviewed, 
have  never  been  doubted  or  questioned  since,  and  have 
afforded  the  light  guiding  the  orderly  development  of 
our  constitutional  system  from  the  day  of  the  deliverance 
of  that  decision  up  to  the  present  time.  We  do  not  stop 
to  cite  other  cases  which  indirectly  or  incidentally  refer 
to  the  subject,  but  conclude  by  directing  attention  to  the 
statement  by  the  court,  speaking  through  Mr.  Chief  Jus- 
tice Fuller,  in  Taylor  v.  Beckham,  No.  1,  178  U.  S.  548, 
where,  after  disposing  of  a  contention  made  concerning 
the  Fourteenth  Amendment  and  coming  to  consider  a 
proposition  which  was  necessary  to  be  decided  concerning 
the  nature  and  effect  of  the  guarantee  of  §  4  of  Art.  IV, 
it  was  said  (p.  578) : 

''But  it  is  said  that  the  Fourteenth  Amendment  must  be 
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read  with  section  4  of  article  IV  of  the  Constitution,  pro- 
viding that:  'The  United  States  shall  guarantee  to  every 
State  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion;  and  on 
application  of  the  legislatiure,  or  of  the  executive  (when 
the  legislature  cannot  be  convened),  against  domestic 
violence.'  It  is  argued  that  when  the  State  of  Kentucky 
entered  the  Union,  the  people  'surrendered  their  right 
of  forcible  revolution  in  state  affairs,'  and  received  in  lieu 
thereof  a  distinct  pledge  to  the  people  of  the  State  of  the 
guarantee  of  a  republican  form  of  government,  and  of  pro- 
tection against  invasion,  and  agamst  domestic  violence; 
that  the  distinguishing  featiu*e  of  that  form  of  govern- 
ment is  the  right  of  the  people  to  choose  their  own  officers 
for  governmental  administration;  that  this  was  denied 
by  the  action  of  the  General  Assembly  in  this  instance; 
and,  in  effect,  that  this  court  has  jiuisdiction  to  enforce 
that  guarantee,  albeit  the  judiciary  of  Kentucky  was 
unable  to  do  so  because  of  the  division  of  the  powers  of 
government.  And  yet  the  writ  before  us  was  granted 
under  §  709  of  the  Revised  Statutes  to  revise  the  judgment 
of  the  state  court  on  the  ground  that  a  constitutional 
right  was  decided  against  by  that  coiuii. 

''It  was  long  ago  settled  that  the  enforcement  of  this 
guarantee  belonged  to  the  political  department.  Lather  v. 
Borden^  7  How.  1.  In  that  case  it  was  held  that  the  ques- 
tion, which  of  the  two  opposing  governments  of  Rhode 
Island,  namely,  the  charter  government  or  the  government 
established  by  a  volimtary  convention,  was  the  legitimate 
one,  was  a  question  for  the  determination  of  the  poUtical 
department;  and  when  that  department  had  decided,  the 
courts  were  bound  to  take  notice  of  the  decision  and  follow 
ii<.    •    •    • 

It  is  indeed  a  singular  misconception  of  the  natiu*e  and 
character  of  our  constitutional  system  of  government  to 
suggest  that  the  settled  distinction  which  the  doctrine  just 
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stated  points  out  between  judicial  authority  over  justicia- 
ble controversies  and  legislative  power  as  to  purely  politi- 
1/  cal  questions  tends  to  destroy  the  duty  of  the  judiciary  in 
proper  cases  to  enforce  the  Constitution.  The  suggestion 
but  results  from  failing  to  distinguish  between  things  which 
are  widely  different,  that  is,  the  legislative  duty  to  de- 
termine the  poUtical  questions  involved  in  deciding 
whether  a  state  government  republican  in  form  exists, 
and  the  judicial  power  and  ever-present  duty  whenever  it 
becomes  necessary  in  a  controversy  properly  submitted 
to  enforce  and  uphold  the  appUcable  provisions  of  the  Con- 
stitution as  to  each  and  every  exercise  of  governmental 
power. 

How  better  can  the  broad  lines  which  distinguish  these 
two  subjects  be  pointed  out  than  by  considering  the 
character  of  the  defense  in  this  very  case?  The  defendant 
company  does  not  contend  here  that  it  could  not  have 
been  required  to  pay  a  license  tax.  It  does  not  assert  that 
it  was  denied  an  opportunity  to  be  heard  as  to  the  amount 
for  which  it  was  taxed,  or  that  there  was  anything  inhering 
in  the  tax  or  involved  intrinsically  in  the  law  which  vio- 
lated any  of  its  constitutional  rights.  If  such  questions 
had  been  raised  they  would  have  been  justiciable,  and 
therefore  would  have  required  the  calling  into  operation 
of  judicial  power.  Instead,  however,  of  doing  any  of  these 
things,  the  attack  on  the  statute  here  made  is  of  a  wholly 
different  character.  Its  essentially  political  nature  is  at 
once  made  manifest  by  understanding  that  the  assault 
which  the  contention  here  advanced  makes  it  not  on  the 
tax  as  a  tax,  but  on  the  State  as  a  State.  It  is  addressed 
to  the  framework  and  political  character  of  the  govern- 
ment by  which  the  statute  levying  the  tax  wae  passed. 
It  is  the  government,  the  political  entity,  which  (reducing 
the  case  to  its  essence)  is  called  to  the  bar  of  this  court,  not 
for  the  purpose  of  testing  judicially  some  exercise  of  poww 
assailed,  on  the  ground  that  its  exertion  has  injuriouirfy 
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affected  the  rights  of  an  individual  because  of  repugnancy 
to  some  constitutional  limitation,  but  to  demand  of  the 
State  that  it  establish  its  right  to  exist  as  a  State,  repub- 
lican in  form. 

As  the  issues  presented,  in  their  very  essence,  are,  and 
have  long  since  by  this  court  been,  definitely  determined  to 
be  poUtical  and  governmental,  and  embraced  witJiin  the 
scope  of  the  powers  conferred  upon  Congress,  and  not 
therefore  within  the  reach  of  judicial  power,  it  follows  that 
the  case  presented  is  not  within  our  jiuisdiction,  and  the 
writ  (rf  error  must  therefore  be,  and  it  is,  dismissed  for 
want  of  jurisdiction. 

Dismissed  fcr  want  of  jurisdiction. 


KIERNAN  V.  PORTLAND,  OREGON. 

SBROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  OREGON. 
No.  503.    Argued  November  3^  1911.— Decided  February  19,  1912. 

Pacific  States  Telephone  Co,  v.  Oregon,  ante,  p.  118,  followed  to  the 
efiFect  that  the  determination  of  whether  the  government  of  a  State 
is  r^ublican  in  form  within  the  meaning  of  §  4  of  Art.  IV  of  the 
Constitution  is  a  political  question  within  the  jurisdiction  of  Con- 
gress and  over  which  the  courts  have  no  jurisdiction. 

Where  the  record  does  not  contain  the  petition  for  rehearing  but  the 
opmion  of  the  state  court  denying  it  discusses  at  length  the  Federal 
question  relied  on  here,  this  court  will  infer  that  the  subject  was  in- 
cluded in  the  petition. 

QutBre:  Whether  the  plaintiff  in  a  taxpayer's  suit  against  a  city  to 
enjoin  the  issuing  of  bonds  to  build  a  bridge  over  navigable  waters 
on  the  ground  of  unconstitutionality  of  the  ordinance,  can  raise  the 
question  of  lack  of  consent  of  the  Government  of  the  United  States. 
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The  facts,  which  mvolve  the  constitutionality  under 
§  4  of  Art.  IV  of  the  Federal  Constitution  of  the  initiative 
and  referendum  provision  of  the  constitution  of  the  State 
of  Oregon,  are  stated  in  the  opinion. 

Mr.  Ralph  R.  Duniway,  with  whom  Mr.  T.  J.  Geisler 
was  on  the  brief,  for  plaintiff  in  error: 

The  initiative  and  referendum  amendment.  Art.  IV, 
§  1,  of  the  Oregon  constitution,  adopted  June  2,  1902,  is 
invalid,  as  it  changes  the  former  republican  form  of  gov- 
ernment of  the  State  of  Oregon  into  a  pure  democracy,  in 
violation  of  §  4,  Art.  IV,  of  the  Constitution  of  the  United 
States,  which  guarantees  to  every  State  in  this  Union  a 
republican  form  of  government.  Crampton  v.  Zabriskie, 
101  U.  S.  601,  609;  21  Ency.  of  Law  (2d  ed.),  45,  76. 

The  powers  of  municipal  corporations  are  limited  to 
the  powers  granted  in  their  charters.  Pac.  University  v. 
Johnson,  47  Oregon,  448;  McDonald  v.  Lane,  49  Oregon, 
530,  532;  Naylor  v.  McCuOoch,  54  Oregon,  305,  308. 

Mimicipalities  cannot  issue  bonds  unless  the  power  to 
do  so  is  conferred  by  legislative  authority,  express  or 
implied,  and  any  doubt  as  to  the  existence  of  such  power 
is  to  be  resolved  against  its  existence.  25  Cyc.  1575;  21 
Ency.  Law  (2d  ed.),  45,  70;  Bonham  v.  Bank,  144  U.  S. 
173;  Klamath  Falls  v.  Sachs,  35  Oregon,  325. 

The  validity  of  the  constitutional  amendment  must  be 
determined  by  what  can  be  done  under  its  authority  as 
written.  Hood  River  Light  Co.  v.  Wasco  County,  35  Oregon, 
498,  510,  512;  Ames  v.  People,  26  Colorado,  83, 109;  S.  C, 
56  Pac.  Rep.  656,  663;  People  v.  Johnson,  34  Colorado, 
143;  S.  C,  86  Pac.  Rep.  233  on  237;  Collins  v.  New  Hamp- 
shire, 171  U.  S.  33;  Henderson  v.  New  York,  92  U.  S.  268; 
Minnesota  v.  Barber,  136  U.  S.  313;  Stuart  v.  Palmer,  74 
N.  Y.  188;  Colin  v.  Lisk,  153  N.  Y.  188;  GUman  v.  Tucker, 
128  N.  Y.  190;  Dexter  v.  Boston,  176  Massachusetts,  247; 
Howard  v.  R.  R.  Co.,  207  U.  S.  463. 
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Whether  the  constitutional  amendment  to  a  state  con- 
stitution violates  the  Federal  Constitution  is  a  judicial 
question  to  be  considered  and  decided  by  the  courts. 
Kadderly  v.  Portland,  44  Oregon,  118,  130,  135;  Gunn  v. 
Barry,  15  Wall.  610,  629. 

The  fact  that  a  constitution  (Oklahoma)  containing 
similar  provisions  to  Art.  IV,  §  1,  but  not  similar  to 
Art.  IV,  §  la  and  Art.  XI,  §  2,  was  submitted  to  Congress, 
and  the  State  admitted  to  full  rights  in  the  Union  under  it, 
cannot  make  such  provisions  valid.  Gunn  v.  Barry,  15 
Wall.  610,  629;  In  re  Rahrer,  140  U.  S.  560;  Calhoun  v. 
Calhoun,  2  So.  Car.  301:  Cooley's  Const.  lim.,  6th  Ed., 
44-45. 

The  framers  of  the  Constitution  of  the  United  States 
established  a  republican  form  of  government  by  means 
of  electing  representatives  of  the  people  to  carry  on  the 
government,  as  distinguished  from  a  democracy.  Minor 
V.  Happersett,  21  Wall.  162,  175. 

The  power  left  to  the  legislature  by  the  Oregon  amend- 
ment is  merely  permissive.  The  legislative  power  may  be 
taken  away  entirely  by  the  electors  under  the  initiative 
and  referendum  amendment. 

By  later  constitutional  amendments  the  power  of  the 
legislature  has  already  been  materially  curtailed,  if  it  can 
be  done. 

See  Art.  IX,  §  la  as  to  poll  or  head  taxes;  and  the 
amendment  and  Art.  XI,  §  2,  attempting  to  take  away 
power  to  legislate  as  to  liquor  and  give  it  to  the  people; 
amendment,  now  Art.  XI,  §  10,  attempting  to  delegate 
to  the  electors  of  counties  imlimited  power  to  go  into  debt 
to  build  permanent  roads  within  the  county;  all  passed 
November  8,  1910. 

If  these  initiative  and  referendum  amendments  are 
valid,  the  legislature  can  be  abolished  and  all  the  legisla- 
tive functions  of  the  State  performed  by  the  electors  under 
the  initiative  and  referendum  amendments. 
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Under  this  "Oregon  system''  the  electors  can  call  a 
measure  a  constitutional  amendment,  and  it  is  beyond  the 
reach  of  legislature  or  courts. 

The  electors  can  enact  constitutional  amendments  as 
easy  as  they  can  enact  statutes.  The  only  difference  in 
the  enactment  is  naming  the  act  a  constitutional  amend- 
ment instead  of  a  statute. 

The  veto  power  of  the  Governor  has  been  curtailed  by 
the  initiative  and  referendum  amendment,  Art.  IV,  §  1. 
StaJbe  V.  Kline,  50  Oregon,  431;  Kadderly  v.  Portland,  44 
Oregon,  118;  Oregon  v.  Pacific  States  Telephone  Co.,  63 
Oregon,  164. 

It  would  be  but  a  short  step  further  for  the  electors  to 
abolish  the  state  courts  and  try  lawsuits  by  secret  ballot 
under  the  initiative  and  referendum  amendment.  The 
same  statutory  proceeding  of  filing  statements  for  com- 
plaint and  answer  and  having  a  ballot  title  to  be  voted  for 
and  a  hearing  by  buying  space  in  the  state  pamphlet  could 
be  \ised.    Laws  of  Oregon,  1907,  p.  398. 

The  power  of  the  electors  to  encroach  upon  the  depart- 
ments of  the  state  government  by  means  of  the  initiative 
has  been  upheld  by  the  Supreme  Court  of  Ch^on  in  Acme 
Dairy  Co.  v.  Astoria,  49  Oregon,  520,  523;  McKenna  v. 
Portland,  52  Oregon,  582,  587;  FarreU  v,  Portland,  52 
Oregon,  582,  587;  City  of  Eugene  v.  W.  V.  Co.,  52  Oregon, 
490,  494;  Lang  v.  Portland,  53  Oregon,  92,  96;  Portland  v. 
Nottingham,  113  Pac.  Rep.  28;  SUUe  v.  Swigert,  116  Pac. 
Rep.  440. 

That  Oregon  is  now  a  pure  democracy  is  clear. 

ilftTe,  liberty  and  property  are  protected  in  Oregon  by 
the  good  sense  of  the  electors  as  expressed  directly  at  an 
election,  and  in  no  other  way. 

The  checks  and  balances  of  the  republican  form  of 
government  for  the  protection  of  the  individual  and 
minority  are  abolished  in  Oregon. 

The  framers  of  the  United  States  Constitution  provided 
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for  an  indestructible  union  of  indestructible  republican 
States.  Texas  v.  White,  7  Wall.  730.  The  ''Oregon  sys- 
tem" is  an  attempt  of  an  individual  State  to  change  its 
republican  form  of  government  into  a  pure  democracy 
without  the  amendment  of  the  United  States  Constitution 
I)ermitting  that  to  be  done. 

The  South  Dakota  initiative  and  referendinn,  for  in- 
stance, is  only  the  right  to  petition  the  legislature,  and  is 
not  revolutionary  at  all.  It  does  not  conflict  with  the 
United  States  Constitution.  The  revolutionary  initiative 
and  referendinn  of  Oregon  does. 

Oregon  under  the  initiative  and  referendum  and  recall 
has  a  system  in  which  it  is  hard  to  get  the  courts  to  decide 
a  case  against  the  vote  of  the  plurality  of  the  people  sup- 
ported by  clamor  among  politicians  and  newspapers  for 
a  given  decision.  Such  a  method  of  enacting  law  is  not 
due  process  of  law.  Loan  Association  v.  Topeka,  20  Wall. 
655;  Holden  v.  Hardy,  169  U.  S.  389. 

The  Constitution  is  to  be  construed  as  it  was  construed 
at  the  time  it  was  adopted.  Its  terms  mean  now  what 
the  terms  meant  at  the  time  of  its  adoption.  Minor  v. 
Happersett,  21  Wall.  162,  175,  176;  Dred  Scott  v.  Sanford, 
19  How.  392,  426;  Acme  Dairy  Co.  v.  Astoria,  49  Oregon, 
523;  Oibbons  v.  Ogden,  9  Wheat.  1,  188;  State  v.  Wrighton 
(N.  J.),  22  L.  R.  A.  548,  559;  2  Watson  on  the  Con- 
stitution, 1289. 

The  framers  of  the  Constitution  drew  a  distinction 
between  the  republican  form  of  government  and  the 
democracy.  See  Goldwin  Smith's  introduction  to  the 
*' Federalist'';  "Federalist,"  No.  38;  44  Am.  Law  Rev. 
for  May  and  June,  1910,  No.  3,  pp.  341,  373;  Horatio 
Seymoiu*  in  Nor.  Am.  Rev.,  1878,  on  Government  of  the 
United  States;  Vol.  72,  Cen.  Law  Jour.,  pp.  169  and  368, 
Mar.  10,  1911. 

Even  if  the  State  of  Oregon  can  adopt  the  initiative 
and  referendum  amendment,  as  attempted  June  2,  1902, 
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the  electors  of  the  State  of  Oregon  cannot,  under  the 
initiative,  adopt  the  further  initiative  and  referendum 
amendments  to  the  Oregon  Constitution,  Art.  IV,  §  la 
and  Art.  XI,  §  2,  attempted  to  be  adopted  Jime  4,  1906, 
by  which  the  electors  imdertook  to  take  away  the  power 
of  the  legislature  and  people  of  the  State  over  municipal- 
ities and  delegate  it  to  the  electors  of  each  municipality. 

The  power  of  the  State  to  create  and  control  munici- 
palities as  its  governmental  subordinate  agents  is  de- 
stroyed by  these  amendments;  in  fact,  by  these  amend- 
ments the  State  of  Oregon  would  commit  state  suicide. 
People  V.  JohnsoUy  34  Colorado,  143,  151;  People  v.  ScurSy 
31  Colorado,  369;  Williams  v.  People,  38  Colorado,  497, 
502. 

To  turn  the  sovereign  power  of  the  State  of  Oregon 
over  to  the  electors  of  a  municipality  is  to  destroy  ab- 
solutely the  principles  of  representation  and  of  a  repubUcan 
form  of  government,  and  to  allow  the  affairs  of  the  State 
to  be  run  by  an  oUgarchy  consisting  of  the  citizens  of  a 
municipaUty  which  are  a  mere  handful  of  the  people  of 
the  entire  State;  this  is  clearly  unrepublican.  Martinis 
Exrs.  V.  Martin,  20  N.  J.  Eq.  421,  423;  Ex  parte  Anderson, 
134  California,  73;  S.  C,  66  Pac.  Rep.  194,  195,  196;  Ex 
parte  Famsworth,  135  S.  W.  Rep.  537;  People  v.  Humph- 
rey, 23  Michigan,  471,  481;  Rice  v.  Foster,  4  Harr.  (Del.) 
479. 

Laws  must  emanate  from  the  law-making  power,  and 
in  a  constitutional  republic  that  power  can  only  be  a  rep- 
resentative legislature.  See  Tiedeman's  Unwritten  Const, 
of  U.  S.,  43;  Holden  v.  Hardy,  169  U.  S.  389. 

What  now  exists  in  Oregon  was  utterly  unknown  in  the 
United  States  prior  to  its  adoption  in  Oregon,  and  at- 
tempted adoption  in  Colorado.  1  Dillon's  Mimic.  Corp., 
5th  ed.,  §§  15  to  63,  inclusive. 

This  power  of  the  legislature  over  municipalities  be- 
fore the  adoption  of  these  constitutional  amendments 
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has  been  conclusively  established  in  the  State  of  Oregon. 
Winters  v.  George,  21  Oregon,  251,  257;  Simon  v.  North- 
rup,  27  Oregon,  487,  495;  Brand  v.  MvUnomah  County, 
38  Oregon,  79,  91.  This  power  cannot  be  taken  away. 
28  Cyc.  132,  235-243;  States  v.  ScaUs,  97  Pac.  Rep.  587; 
EUiott  V.  State,  121  Michigan,  611;  State  v.  Haines,  35 
Oregon,  379,  381. 

The  power  of  the  State  cannot  be  invaded  by  an  amend- 
ment to  the  charter  of  cities  by  electors  of  cities.  Cook 
V.  Dendginger,  38  La.  Ann.  261,  263;  Nelson  v.  Homer, 
48  La.  Ann.  258;  State  v.  M.  T.  Co.,  189  Missouri,  83 
to  107;  Fragley  v.  Phelan,  126  California,  383;  Straw  v. 
Harris,  103  Pac.  Rep.  777;  McMinnville  v.  Howenstine, 
109  Pac.  Rep.  81;  Kansas  City  v.  Marsh  Oil  Co.,  141 
Missouri,  458;  Swing  v.  Hoblitzelle,  85  Missouri,  64,  76. 
See  also:  Fawcett  v.  Fitzgerald,  14  Washington,  604,  for 
limitations  on  the  power  of  the  voters  in  amending  their 
charter.  Also  In  re  Cloherty,  2  Washington,  137;  City  v. 
State,  4  Washington,  64;  Tacoma  v.  City,  14  Washington, 
288;  Haset  v.  Seattle,  51  Washmgton,  174,  178,  179. 

Mr.  Frank  S.  Grant  and  Mr.  William  C.  Benbow  for 
defendants  in  error: 

The  people  have  the  power  of  local  self-government. 
Art.  I,  §  1,  Const.  Oregon;  Amendment  X  Const,  of  United 
States;  Cooley  on  Const.  Lim.  (7th  ed.),  pp.  68-69. 

The  Federal  Government  is  the  only  party  who  can 
question  the  construction  of  a  bridge  over  navigable 
water  on  account  of  a  lack  of  Federal  authority.  None 
can  question  the  lack  of  legislative  authority  to  construct 
a  bridge  across  navigable  waters,  except  the  State.  Cvd- 
inger  v.  Saginaw,  132  Michigan,  395,  405;  Portland  v. 
Montgomery,  38  Oregon,  215,  222;  S.  C,  190  U.  S.  89; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  689;  Fort  Plain 
Bridge  Co.  v.  Smith,  30  N.  Y.  44;  Rowe  v.  Strong,  107  N.  Y. 
360,  360;  Doolittle  v.  Broome  Co.,  18  N.  Y.  155. 
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Art.  IV,  §  1,  and  §  la  do  not  violate  the  Federal  Con- 
stitution. Kieman  v.  Portland,  111  Pac.  Rep,  (Ore.),  379; 
S.  C,  rehearing,  112  Pac.  Rep.  402;  Straw  v.  Harris^  54 
Oregon,  424,  430-431;  Bonner  v.  Belsterling,  137  S.  W. 
Rep.  1155;  Walker  v.  Spokane,  113  Pac.  Rep.  (Wash.) 
775;  Kadderly  v.  Portland,  44  Oregon,  118,  144-145; 
Hartig  v.  SeatOe,  102  Pac.  Rep.  (Wash.)  408,  409;  In  re 
PfafUer  (Cal.),  88  Pac.  Rep.  270,  272. 

Whether  or  not  a  state  government  is  republican  in 
form  is  a  political  question.  Luiher  v.  Borden,  7  How.  1, 
42;  Texas  v.  White,  7  Wall.  700,  730;  Taylor  v.  Beckham, 
178  U.  S.  548;  Hopkins  v.  DidiUh,  81  Minnesota,  189; 
In  re  Duncan,  139  U.  S.  449;  Leeper  v.  Texas,  139  U.  S. 
462,  467;  McConaughey  v.  State,  106  Minnesota,  392; 
Brickbome  v.  Brooks,  165  Fed.  Rep.  534. 

The  Oregon  initiative  and  referendum  amendments 
as  to  municipalities  are  vaUd.  Const.  Oregon,  Art.  IV, 
§  la;  Art.  XI,  §  2;  Kieman  v.  Portland,  supra;  Straw 
V.  Harris,  54  Oregon,  424,  430-431;  Walker  v.  Spokane, 
113  Pac.  Rep.  (Wash.)  775;  McMinnviUe  v.  Howenstine, 
109  Pac.  Rep.  81;  In  re  PJahler  (Cal.),  88  Pac.  Rep.  270, 
272;  St.  Louis  v.  N.  W.  T.  Co.,  149  U.  S.  465. 

For  definitions  of  the  word  repubUc,  see  The  Century- 
Dictionary;  Rapalje  &  Lawrence's  Law  Dictionary;  2 
Bouvier's  Law  Dictionary,  577;  20th  Century  Ency.  & 
Diet.;  Encyclopedia  Americana  (ed.  1903-04);  34  Cyc, 
pp.  16-22;  24  Amer.  &  Eng.  Ency.  of  Law,  598;  Chisholm 
V.  Georgia,  2  Dall.  419. 

For  the  meaning  of  the  word  republic  as  defined  in  the 
Federal  debates  at  the  time  of  adoption  of  the  Con- 
stitution, see  Federalist  papers  Nos.  39  and  43;  5  Elliot's 
Debates,  160;  3  EUiot's  Debates,  34,  322;  Madison  in 
The  Federalist. 

As  to  what  constitutes  the  principles  and  meaning  of  a 
republican  form  of  government,  see :  Cooley  on  Const.  lim. 
(7th  ed.),  pp.  3,  6,  9,  45,  65-69;  Chisholm  v.  Georgia,  2 
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Dall.  419;  Saratoga  Springs  v.  Saratoga  Gas  Co.,  191  N.  Y. 
123;  S.  C,  18  L.  R.  A.  (N.  S.)  718;  Kadderly  v.  Port- 
land,  44  O^-egon,  118,  144r-145;  Walker  v.  Spokane,  113 
Pac.  Rep.  (Wash.)  775;  Hopkins  v.  Zhdvih,  81  Minne- 
sota, 189;  Oregon  v.  Pac.  States  Td.  &  Tel.  Co.,  53  Ore- 
gon, 162,  166;  Straw  v.  Harris,  54  Oregon,  424,  430-431; 
Ex  parte  Wagner,  95  Pac.  Rep.  (OkL)  435;  Hartig  v.  Seattle, 
102  Pac.  Rep.  (Waah.)  408,  409;  In  re  PfoMor  (Cal.),  88 
Pac.  Rep.  270,  272. 

Mb.  Chief  Jxtsticb  White  delivered  the  opinion  of  the 
court: 

Following  the  incorporation  into  the  constitution  of  the 
State  of  Oregon  in  1902  of  the  initiative  and  referendum 
amendment  referred  to  in  the  ease  of  Pacific  States  Tele- 
phone  &  Telegraph  Co.  v.  Oregon,  just  decided,  two  other 
amendments  to  the  constitution  were  adopted  by  that 
method,  designated,  the  first  as  Article  IV,  §  la,  and 
the  second  as  Article  XI,  §  2.  The  pertinent  provisions 
of  Article  IV,  §  la,  and  of  Article  XI,  §  2,  are  in  the 
margin.^ 

^  Article  IV,  section  la.  The  initiative  and  referendiun  powers  re- 
served to  the  people  by  this  constitution  are  hereby  further  reserved 
to  the  legal  voters  of  every  municipality  and  district,  as  to  all  local, 
special  and  municipal  legislation,  of  every  character,  in  or  for  their  re- 
spective municipalities  and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws,  except  that  cities  and 
towns  may  provide  for  the  manner  of  exercising  the  initiative  and 
r^erendimi  powers  as  to  their  municipal  legislation.  Not  more  than 
ten  per  cent  of  ^e  legal  voters  may  be  required  to  order  thfr  referendiun 
nor  more  than  fifteen  per  cent  to  propose  any  measure,  by  the  initia- 
tive, in  any  city  or  town. 

Article  XI,  section  2.  Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legislative  assemUy  by  special 
laws.  The  legislative  assembly  shall  not  enact,  amend,  or  repeal  any 
charter  or  act  of  incorporation  for  any  municipality,  city,  or  town. 
The  legal  voters  of  every  city  and  town  are  hereby  granted  power  to 
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The  legislature  (Feb.  25,  1907,.  Laws  of  1907,  chap. 
226,  p.  398),  authorized  municipalities  to  provide  by 
ordinance  for  carrying  into  effect  the  initiative  and  refer- 
endum powers  reserved  by  the  amendment  to  the  Con- 
stitution just  quoted.  The  city  of  Portland  adopted 
ordinance  No.  16311,  providing  the  methods  by  which 
the  initiative  and  referendum  powers  of  the  city  should  be 
exerted.   We  quote  in  the  margin  *  from  the  opinion  of  the 

enact  and  amend  their  municipal  charter,  subject  to  the  constitution 
and  criminal  laws  of  the  State  of  Oregon.  (1  Lord's  Or^on  Laws, 
pp.  91,  118.) 

» On  April  7,  1908,  an  initiative  petition,  containing  the  required 
number  of  signatures,  was  filed  with  the  council,  requesting  the  city 
to  build  a  bridge  across  the  Willamette  river,  from  Broadway  street 
in  East  Portland  to  the  west  side  of  the  river,  whereupon  the  City  of 
Portland  took  steps  to  obtain  plans  and  specifications  for  building 
said  bridge.  On  May  8,  1908,  the  auditor  notified  the  mayor  of  the 
filing  of  said  petition,  and  requested  him  to  comply  with  his  duties 
under  the  chwi/er  in  regard  thereto.  On  October  20,  1908,  the  peti- 
tion, containing  a  sufficient  number  of  signatures,  was  presented  to  the 
coimcil  at  a  l^ally  called  meeting,  and  at  said  date  the  council  re- 
quested the  opinion  of  the  city  attorney  as  to  the  validity  thereof. 
On  October  27,  1908,  the  attorney  filed  his  opinion,  affirming  its  va^ 
lidity,  and  thereafter,  on  November  11,  1908,  the  council  passed  an 
ordinance  (No.  18,531)  submitting  to  a  vote  of  the  people  an  amend- 
ment to  the  city  charter,  providing  for  the  construction  of  said  bridge 
and  for  issuing  bonds  in  the  sum  of  not  to  exceed  $2,000,000  to  pay  for 
the  same,  designating  said  proposed  amendment  as  §  118H  of  Art.  VI 
of  Chap.  3,  and  on  November  25, 1908,  the  coimcil  passed  a  resolution, 
submitting  the  proposed  amendment  to  a  vote  of  the  people  at  a 
special  election  on  April  23,  1909.  Thereafter,  on  February  17,  1909, 
the  coimcil  passed  an  ordinance  (No.  18,976),  amending  ordinance 
No.  18,531,  so  as  to  fix  the  date  of  the  election  on  May  8,  1909,  in- 
stead of  April  23,  as  originally  specified.  On  March  31,  1909,  the 
council  passed  an  ordinance  (No.  19,174)  expressly  repealing  ordi- 
nance No.  18,531  as  amended,  and  no  special  election  was  held  under 
any  ordinance  or  resolution.  On  March  31,  1909,  the  same  date  as 
that  of  the  repealing  ordinance,  a  resolution  was  passed,  authorizing 
the  submission  of  the  charter  amendment  to  a  vote  of  the  people  at 
the  general  election  to  be  held  June  7,  1909.    More  than  twenty  dayi 
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Supreme  Court  of  Oregon  in  this  case  the  facts  concern- 
ing the  action  taken  by  the  municipality  leading  up  to  the 
adoption  of  an  ordinance  which  forms  the  subject-matter 
of  this  controversy. 

The  ordinance  in  question  was  entitled  ''To  amend 
Article  VI  of  chapter  3  of  the  Charter  of  the  City  of 
Portland  ...  by  inserting  a  section  in  said  Arti- 
cle VI  of  chapter  3  after  section  118  and  before  section  119 
thereof,  which  shall  be  designated  in  the  Charter  as  sec- 
tion one  hundred  and  eighteen  and  a  half  (118^^)  of 
Article  VI  of  chapter  3."  Omitting  details,  the  amend- 
ment conferred  upon  the  council  of  the  city  authority 
to  issue  and  dispose  of  bonds  of  the  city  not  exceeding 
two  millions  of  dollars,  to  be  sold,  as  occasion  might  re- 
quire, to  enable  the  Executive  Board  of  the  city  of  Port- 
land to  construct  in  the  name  of  the  city  of  Portland  a 
bridge  with  proper  approaches  and  terminals  ''across  the 
Willamette  river  in  said  city  from  Broadway  street  at  or 
near  its  intersection  with  Larrabee  street  on  the  east 
side  of  said  river.  .  .  ."  The  amendment  gave  power 
to  the  Executive  Board  in  building  the  authorized  bridge, 
to  "erect  and  construct  .  .  .  subject  to  such  regula- 
tions as  may  be  imposed  by  the  United  States,  piers,  abut- 
ments and  other  necessary  supports  in  the  bed  of  the  Willa- 
mette river  for  the  foundation  of  such  bridge."  Again,  as 
stated  by  the  Supreme  Court  of  Oregon,  pursuant  to  the 
submission  to  voters  as  above  stated,  "on  June  7th  the 
election  was  held,  at  which  there  were  cast  for  the  amend- 
ment 10,087  votes,  and  against  it  6,061,  and  on  June  21st 
the  mayor  proclaimed  that  the  amendment  had  been 
adopted."  Following  the  adoption  of  the  ordinance,  on 
October   27,    1909,    the   council    passed    an    ordinance 

prior  to  the  election  the  auditor  of  the  city  published  the  proposed 
charter  amendment,  with  the  baUot  in  full,  in  the  city's  official  news- 
paper, as  required  by  law,  and  also  sent  out  and  distributed  copies  of 
said  amendment  to  the  voters  of  the  city.    .    .    . 
VOL.  CCXXIII — 11 
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(No.  20208),  authorizing  the  issue  and  sale  of  two  hundred 
and  fifty  thousand  dollars  of  the  bonds  provided  for  in  the 
amendment  to  the  charter  for  the  purpose  of  obtaining 
funds  to  commence  the  construction  of  the  bridge.  On 
the  promulgation  of  this  ordinance  the  present  suit  was 
begun  by  the  plaintiff  in  error  in  a  state  court  with  the 
object  of  enjoining  the  sale  of  the  bonds  and  preventing 
the  carrying  out  of  the  amendment  of  the  city  charter 
which  had  been  adopted  in  pursuance  of  the  vote  as  above 
stated.  The  right  to  stand  in  judgment  for  this  purpose 
was  based  upon  the  interest  of  the  complainant  as  a  citi- 
zen and  taxpayer.  The  complaint  stated  a  multitude  of 
grounds,  assailing  in  every  conceivable  form  the  power  to 
authorize  the  voters  of  the  mimicipality  to  resort  to  the 
initiative  for  the  purpose  of  amending  the  charter;  and  the 
repugnancy  of  the  delegation  of  that  power  and  of  the 
charter  amendment  adopted  in  pursuance  of  it  to  many 
provisions  of  the  state  constitution  and  the  Constitution 
of  the  United  States.  The  regularity  of  the  proceeding? 
taken  to  adopt  the  amendment  was  also  elaborately  as- 
sailed. The  city  answered.  The  case  was  submitted  to  the 
trial  court  on  bill  and  answer,  and  resulted  in  the  dismisRal 
of  the  bill.  The  case  was  taken  to  the  Supreme  Court  of 
the  State,  where  that  judgment  was  aflSrmed.  The  court 
delivered  two  opinions,  one  on  the  first  hearing  and  the 
other  on  a  rehearing.  The  first  carefully  disposed  of  the 
many  objections  made  to  the  power  under  the  state  con- 
stitution to  confer  on  the  voters  of  the  municipality  the 
authority  to  amend  the  charter  and  to  the  regularity  of 
the  proceedings  leading  up  to  the  adoption  of  the  amend- 
ment, and  to  the  proceedings  culminating  in  the  adoption 
of  the  assailed  ordinance.  The  various  contentions  con- 
cerning these  subjects,  based  upon  the  Constitution  of  the 
United  States,  were  also  disposed  of  in  the  com-se  of  the 
opinion.  We  have  not  examined  the  petition  for  the  re- 
hearing, as  it  was  omitted  in  printing  the  record,  but  it  is 
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inferable,  from  the  elaborate  opinion  which  was  delivered 
on  the  rehearing,  that  the  main  grounds  urged  for  a  re- 
hearing were  based  on  the  absence  of  power  in  a  State  to 
adopt  the  methods  of  initiative  and  referendum,  and  the 
effect  of  doing  so  on  the  continued  existence  of  a  govern- 
ment republican  in  form.  We  think  this  is  the  reasonable 
inference,  as  those  subjects  were  elaborately  reviewed  by 
the  court  on  the  rehearing. 

The  errors  assigned  are  numerous  and  involve  assumed 
state  and  Federal  questions  so  interwoven  as  to  cause  it  to 
be  difficult  to  separate  them  or  state  with  precision  the 
questions  of  a  Federal  nature  which  they  embrace.  We 
need  not,  however,  undertake  to  do  so,  as  all  the  questions 
which  it  is  deemed  arise  for  consideration  are  in  the  argu- 
ment reduced  to  eight  propositions,  which  are  in  the 
margin.^  Coming  to  test  these  propositions,  we  think  on 
their  face  it  is  apparent  they  are  disposed  of  by  either  or 

1 1.  Can  the  State  of  Oregon  legally  adopt  the  initiative  and  referen- 
dum amendment  to  its  constitution,  Article  IV,  section  1,  attempted 
to  be  adopted  June  2, 19027 

2.  Can  the  electors  of  the  State  of  Or^on  legally  adopt  the  further 
initiative  and  referendum  amendments  to  its  constitution,  Article  IV, 
section  1-A,  and  Article  XI,  Section  2,  attempted  to  be  adopted 
June  4, 1906,  by  virtue  of  said  Article  IV,  Section  IT 

3.  Can  the  electors  of  the  City  of  Portland  legally  adopt  the  pre- 
tended section  118H  of  the  charter  of  the  City  of  Portland,  which  is 
printed  above  in  this  brief,  by  virtue  of  the  above-mentioned  initiative 
and  referendum  amendments  to  the  Or^on  constitution? 

4.  Can  the  City  of  Portland  l^^lly  issue  bonds,  tax  plaintiff  in 
error,  and  build  said  Broadway  Bridge  across  the  navigable  Willamette 
River  owned  by  the  State  of  Oregon,  by  virtue  of  the  said  section  1 18>^ 
of  charter,  attempted  to  be  adopted  at  said  city  election  under  said 
system  of  government? 

5.  The  Supreme  Court  of  Oregon  conunitted  error  in  deciding  that 
the  pretended  section  118^  is  invalid  in  so  far  as  it  attempts  to  impose 
the  care  and  maintenance  of  the  Broadway  Bridge  upon  Multnomah 
County  and  then  holding  that  said  clause  is  severable  from  the  rest  of 
the  section,  and  the  remainder  of  the  section  is  valid,  as  thereby  the 
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bath  of  one  or  two  considerations — (a)  the  necessary  oper- 
ation and  effect  of  the  opinion  in  Pacific  States  Telephone 
&  Telegraph  Co.  v.  Oregon,  just  announced,  or  (6)  the  con- 
clusive effect  on  questions  of  a  local  and  state  character 
resulting  from  the  action  of  the  court  below,  and  hence  that 
none  of  them  have  a  foundation  sufficiently  substantial 
to  support  the  exertion  of  jurisdiction. 

In  saying  this  we  are  not  unmindful  that  one  of  the  as- 
signments is  based  upon  the  contention  that  as  the  Willa- 
mette River  was  navigable,  there  was  no  power  to  build  a 
bridge  over  it  without  the  consent  of  the  Government  of 
the  United  States.  But  in  the  first  place,  we  are  unable 
to  perceive  upon  what  theory  the  complainant  possessed 
the  right  to  raise  such  a  question,  and  in  the  second  place, 
the  ordinance  which  empowered  the  bridge  expressly  ex- 
Supreme  Court  of  Oregon  attempted  to  legislate  and  authorize  the 
taxation  of  plaintiff  in  error  and  deprived  him  of  the  law  of  the  land. 

6.  The  Supreme  Court  of  Or^on  conunitted  error  in  deciding  that 
the  granting  of  a  franchise  and  building  a  bridge  across  the  Willamette 
river,  own«i  by  the  State  of  Oregon  and  controlled  jointly  by  the 
United  States  of  America  and  the  State  of  Oregon,  is  a  municipal  pur- 
pose instead  of  a  state  purpose  and  can  be  granted  by  the  electors  of 
the  City  of  Portland  in  amending  the  charter  of  liie  City  of  Portland 
under  the  said  "Oregon  system/'  as  said  decision  denied  to  plaintiff  in 
error  the  law  of  the  land. 

7.  TTie  Supreme  Court  of  Oregon  committed  error  in  deciding  that 
the  Coimcil  and  electors  of  the  City  of  Portland  can  enact  a  charter 
amendment  to  the  charter  of  the  City  of  Portland,  under  sud  "Oregon 
s)rstem,"  by  which  the  city  could  issue  bonds  in  a  large  amount  imd 
tax  the  property  of  plaintiff  in  error  for  ttie  payment  of  the  bonds  as  a 
municipal  purpose,  when  it  is  a  state  purpose,  and  it  is  not  within  the 
constitutional  power  of  the  people  of  the  State  of  Oregon  to  delegate 
the  power  to  tax  without  limitation  and  exercise  state  powers  to  the 
electors  of  a  municipality,  and  the  attempt  to  do  so  is  hi  violation  of 
sectioo  1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States;  also  in  violation  of  sections  3  and  4  of  Article  IV  of  the 
Constitution  of  the  United  States  of  America,  as  such  grant  of  power 
would  be  for  the  State  of  Oregon  to  commit  state  suicide  and  dinolve 
the  State  of  Oregon  into  as  many  smaller  States  as  there  are  munici* 
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acted  that  it  should  be  built  in  conformity  to  the  require- 
ments of  the  authc^ities  of  the  United  States.  It  is  to  be 
observed  that  both  sides  refer  to  and  insert  in  their  printed 
arguments  an  act  of  the  legislature  of  Oregon  passed  since 
this  writ  of  error  was  sued  out  (Jany.  18, 1911,  Gen.  Laws, 
1911,  c.  6,  p.  23).  Nothing  could  be  more  complete  and 
comprehensive  in  the  manifestation  of  a  purpose,  so  far 
as  there  was  power  to  do  so,  to  cure  any  and  every  pos- 
sible defect.  Its  title  is  an  indication  of  its  purpose  and 
scope: 

'^  An  act  to  authorize  the  construction  of  a  bridge  known 
as  the  Broadway  bridge,  to  be  built  across  the  Willamette 
River  in  the  city  of  Portland  in  the  State  of  Oregon  and  to 
cure  any  errors  or  irregularities  in  the  passage  of  the 
amendment  to  the  charter  of  the  city  of  Portland  author- 

palities  within  the  State  imd  to  change  the  republican  government  of 
the  State  of  Oregon  into  a  confederacy  of  citiee  witiiin  the  State  of 
Oregon,  and  tends  to  destroy  our  system  of  government  created  and 
guaranteed  by  the  Constitution  of  the  United  States  of  America. 

8.  The  Supreme  Court  of  Oregon  erred  in  holding  and  deciding  that 
plaintiff,  a  citiaen  of  the  United  States,  must  conform  his  conduct  and 
hold  his  property  in  state  matters  and  tax  matters,  to  a  rule  of  conduct 
or  law  enacted  by  mere  numbers  of  people  and  assemblages  of  people 
within  the  borders  of  a  municipality  because  it  is  not  in  accordance 
with  due  process  of  law  and  is  in  violation  of  the  law  of  the  land  to 
require  any  citizen  of  the  United  States  to  conform  his  conduct,  and 
hold  his  property  in  state  inatters  and  in  tax  matters,  to  a  rule  of  con- 
duct or  law,  enacted  directly  by  m&re  nimfibers  of  people  or  assemblages 
of  people  within  a  municipal  corporation,  and  is  contrary  to  section  1 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States 
of  America,  sections  3  and  4  of  article  IV  of  the  Constitution  of  the 
United  States  of  America;  and  also  is  contrary  to  the  implied  provi- 
sions of  the  Constitution  of  the  United  States  that  government  of  the 
several  States  shall  be  representative  in  form  and  that  the  several 
States  shall  create  and  maintain  representative  legislative  assemblies, 
and  that  the  citizens  of  the  United  States  shall  be  protected  in  their 
rights  of  enjoyment  of  life,  liberty  and  property  by  the  law  of  the  land 
which  is  an  inh^^nt  attribute  of  citizeii^p  of  the  United  States, 
which  no  State  or  its  people  may  impair. 
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izing  such  bridge  and  to  validate  and  confirm  the  bonds 
issued  or  to  be  issued  for  the  construction  therefor." 

We  have  not  deemed  it  necessary  to  take  into  considera- 
tion the  act  of  Congress— 36  Stat.,  c.  253,  p.  1348— «- 
pressly  approving  the  authority  granted  to  build  the  bridge 
so  far  as  the  United  States  was  concerned,  and  ratifying 
any  infirmity  which  might  otherwise  have  arisen  in  that 
regard. 

It  follows  that  the  writ  of  error  must  be,  and  it  is. 

Dismissed  for  want  of  jurisdictian. 


THE  ABBY  DODGE.^ 

APPEAL  FROM  THE  DISTRICT  COURT  OP  THE  UNITED  STATES 
FOR  THE  SOUTHERN   DISTRICT  OF  FLORIDA. 

No.  41.    Argued  November  6,  7,  1911.— Decided  Febmaiy  19,  1912. 

Each  State  owns  the  beds  of  all  tide  waters  within  its  jurisdiction  un- 
less they  have  been  granted  away;  also  the  tide  waters  themselves 
and  the  fish  in  them  so  far  as  they  are  capable  of  ownership  while 
running.    McCready  v.  Virginia,  94  U.  S.  391. 

Congress  has  no  control  over  sponges  growing  on  the  land  beneath 
tide  water  within  the  jurisdiction  of  a  State. 

Where  two  interpretations  of  a  statute  are  admissible,  one  of  which 
makes  the  statute  constitutional  and  the  other  unconstitutional,  the 
former  must  be  adopted.  United  States  v.  Delaware  &  Hudson  Co,, 
213  U.  S.  366,  407. 

The  act  of  June  20,  1906,  34  Stat.  313,  c.  3442,  regulating  the  landmg 
of  sponges  at  ports  of  the  United  States,  relates  only  to  sponges 
taken  outside  of  the  territory  of  any  State. 

The  power  of  Congress  over  foreign  commerce  is  complete;  no  one  has 
a  vested  right  to  carry  on  foreign  commerce  with  the  United  States. 
BvUfield  V.  Stranahan,  192  U.  S.  470. 

Congress  can,  by  exertion  of  its  power  to  regulate  foreign  commerce, 

»The  docket  title  of  this  case  is  The  vessel  "Abby  Dodge,"  A. 
Kalimeris,  Claimant,  Appellant,  v.  The  United  States. 


Digitized  by  VjOOQ IC 


THE  ABBY  DODGE.  167 

223  U.  S.  Argument  for  Appellant. 

forbid  the  importation  of  sponges  gathered  under  conditions  ex* 
pressed  in  the  act  of  June  20,  1906. 

Where  the  act  of  Congress,  under  which  forfeiture  is  sought,  does  not 
apply  to  territorial  waters,  the  libel  must  aver  that  the  acts  were 
done  outside  of  the  territorial  limits  of  any  State. 

When  Congress,  under  its  power  to  r^ulate  foreign  commerce,  pro- 
hibits the  importation  of  certain  merchandise,  it  may  cast  on  the 
one  seeking  to  bring  merchandise  in  the  burden  of  establishing  that 
it  is  exempt  from  the  operation  of  the  statute. 

Under  the  circiunstances  of  this  case  it  is  proper  to  allow  the  Govern- 
ment to  amend  the  libel  to  present  a  case  within  the  statute  as  con- 
strued in  this  opinion.    The  Mary  Anrif  8  Wheat.  389. 

The  facts,  which  mvolve  the  constitutionality  and  con- 
struction of  the  act  of  Congress  of  June  20,  1906;  relating 
to  landing  of  sponges  in  ports  of  the  United  States,  are 
stated  in  the  opinion. 

Mr.  Edward  R.  Gunby,  for  appellant: 

Congress  had  no  power  under  the  Federal  Constitution 
to  pass  the  act  of  June  20,  1906.  Marbvry  v.  Madison, 
1  Cranch,  137. 

Under  the  wording  of  the  act,  sponges  are  prohibited 
from  being  landed  at  any  port  of  the  United  States,  even 
if  taken  within  the  waters  of  a  State,  and  no  element 
whatever  of  interstate  or  foreign  commerce  is  required  to 
enter  into  the  act  in  order  to  make  it  a  violation  of  law. 

If  the  landing  of  an  ordinary  article  of  commerce  is 
commerce  within  the  meaning  of  the  law  when  commerce 
is  confined  within  the  limits  of  a  single  State,  Congress 
has  no  power  to  regulate  or  control  it.  The  Daniel  Ball, 
10  Wall.  557;  The  Bright  Star,  Fed.  Cases,  No.  1880;  King 
V.  The  Am.  Trans.  Co.,  Fed.  Cases,  No.  7787;  United 
States  V.  New  BedSord  Bridge,  Fed.  Cases,  No.  15,867; 
United  States  v.  Morrison,  Fed.  Cases,  No.  15,465;  Sinnol 
V.  Davenport,  22  How.  227. 

Even  if  the  acts  controlled  and  regulated  by  tlie  act  of 
Congress  are  matters  of  interstate  commerce,  if  the  same 
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are  so  blended  with  intrastate  comm^oe  that  the  two 
are  inseparable,  the  act  of  Congress  would  be  unconsti- 
tutional. Howard  v.  lU.  Cent.  R.  R.  Co.,  207  U.  S.  463; 
Sears  v.  Warren,  36  Indiana,  267. 

The  people  of  the  United  States,  as  distinguished  from 
the  people  of  the  several  States,  have  no  common  prop- 
erty in  wild  animals,  oysters,  fish,  etc.,  within  the  bound- 
aries of  the  several  States,  which  will  give  them  as  citi- 
zens of  the  United  States  the  right  to  legislate  for  the 
preservation  of  such  property  within  the  limits  of  the 
several  States.  The  right  to  legislate  on  this  subject 
being  based  upon  the  common  ownership  of  the  property, 
the  several  States  have  this  authority  when  they  are 
erected;  but  neither  the  States  nor  the  United  States  have 
this  authority  over  the  waters  of  the  high  seas  outside 
the  limits  of  the  several  States. 

While  there  are  no  decisions  in  relation  to  the  control 
of  the  sponge  industry  and  the  catching  of  sponges,  de- 
cisions upon  the  right  of  the  States  to  legislate  in  regard 
to  oysters  are  so  nearly  parallel  as  to  practically  control 
the  same  rights  in  regard  to  sponges.  The  right  of  the 
State  to  absolutely  regulate  the  oyster  industry  has  been 
clearly  recognized.  Lee  v.  State  of  New  Jersey,  207  U.  S. 
67;  McReady  v.  Virginia,  94  U.  S.  391;  Louisiana  v. 
Mississvppi,  202  U.  S.  1;  Smith  v.  Maryland,  18  How.  71. 

As  to  the  ownership,  sovereignty  and  control  of  the 
tide  water  and  the  right  to  control  the  fishing  therein,  see 
Manchester  v.  Massachusetts,  139  U.  S.  240;  Lawton  v. 
Steek,  152  U.  S.  133;  Martin  v.  Waddell,  16  Pet.  367; 
Pollard  V.  Hagan,  3  How.  212;  Illinois  v.  lU.  Cent.  R.  R. 
Co.,  146  U.  S.  387;  Wharton  v.  Wise,  153  U.  S.  155;  Mann 
V.  De  Coma  Land  Co.,  153  U.  S.  273;  McCready  v.  Virginia, 
94  U.  S.  391;  Hardin  v.  Jordan,  140  U.  S.  371;  Shivdy  v. 
BawWy,  152  U.  S.  1. 

By  the  act  of  March  3,  1845,  Florida  was  admitted  into 
the  Union  on  equal  footing  with  the  original  States  in  all 
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respects  whatsoever.  Florida  v.  Black  River  Phosphate 
Co.,  32  Florida,  83,  94. 

Under  Art  I,  Florida  Const,  the  boundaries  of  the 
State  are  defined  as  being  three  leagues  from  shore,  in 
the  Gulf  of  Mexico.  So  the  State  has  control  over  the 
sponge  bars  and  beds  in  the  Gulf  of  Mexico  and  Straits  of 
Florida  from  the  shore  out  to,  and  coextensive  with,  the 
state  limits  so  defined.  United  States  v.  Bevans,  3  Wheat. 
336. 

As  to  the  right  of  the  several  States  to  control  the  tak- 
ing of  fish  and  game  within  the  limits  of  their  territory, 
the  following  decisions  among  the  state  cases  are  to  the 
same  effect:  Alabama  v.  Harred  (Ala.),  15  L.  R.  A.  761; 
Waverly  v.  White  (Va.),  46  L.  R.  A.  227;  People  v.  Truekee 
Lumber  Co.  (Cal.),  39  L.  R.  A.  581  and  note;  Commonwealth 
V.  HiUcm  (Mass.),  45  L.  R.  A.  475;  Slate  v.  Leuyis  (Ind.), 
20  L.  R.  A.  52;  Geer  v.  Connectictd,  161 U.  S.  519;  New  York 
\.Hesterberg,2nV.S.Sl. 

On  the  question  of  the  power  to  control  the  taking  of 
sponges,  fi^,  and  oysters  outside  of  the  territorial  limits 
of  the  State  or  United  States  there  are  no  decisions,  but 
see  those  in  relation  to  the  seal  industry  in  Behring  Sea, 
In  re  Cooper,  143  U.  S.  474;  Nor.  Am.  Commercial  Co.  v. 
United  States,  171  U.  S.  110;  La  Ninfa  v.  United  States, 
75  Fed.  Rep.  513,  under  which  it  appears  that  Congress  has 
neither  the  power  to  prohibit  the  landing  or  sale  of  an 
ordinary  article  of  commerce  within  the  limits  of  a  State, 
nor  has  it  the  power  to  control  the  taking  of  sponges, 
either  within  the  waters  of  a  State  or  upon  the  hi^  seas. 

The  Solicitor  General,  with  whom  Mr.  Charles  E.  Me- 
Nabb,  Assistant  Attorney,  was  on  the  brief,  for  the  United 
States: 

Whether  the  act  of  Congress  in  question  is  uncon- 
stitutional as  an  invasion  of  the  reserved  power  of  the 
State  is  a  question  not  presented  by  this  record,  inasmuch 
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as  it  is  not  shown  that  any  of  the  sponges  landed  from 
the  Abby  Dodge  were  taken  within  the  boundaries  of  the 
State.   Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107-177. 

The  United  States  has  undoubted  right  alike  in  virtue 
of  its  power  to  regulate  foreign  commerce  and  as  an  ex- 
ercise of  its  inherent  powers  of  national  sovereignty  to 
regulate  the  use  of  fisheries  near  its  shores  and  outside 
the  boundaries  of  the  States,  so  far  as  concerns  operations 
by  its  own  people  or  to  or  from  its  own  shores.  Lord  v. 
Steamship  Co.,  102  U.  S.  641;  Chinese  Exclusion  Case,  130 
U.  S.  681;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698; 
Lem  Moon  Sing  v.  United  States,  168  U.  S.  638;  Nor.  Am. 
Commercial  Co.  v.  United  States,  171  U.  S.  110;  Buttfidd 
V.  Stranahan,  192  U.  S.  470;  Oceanic  Steam  Co.  v.  Stranor 
han,  214  U.  S.  320. 

Conservation  of  these  fisheries  concerns  the  users  of 
sponge  throughout  the  United  States.  Florida  certainly 
cannot  protect  them,  and  unless  the  United  States  does 
so  they  may  be  utterly  destroyed. 

American  fisheries  have  been  regulated  by  law  for  more 
than  a  century.  See  act  of  February  18,  1793,  1  Stat. 
306,  307,  ch.  8.  The  laws  in  force  in  1873,  when  the 
statutes  were  revised,  appear  under  Titles  60  and  61 ;  see 
§§  4321,  4393,  for  regulations  as  to  whale,  mackerel,  and 
cod.  Those  statutes  have  been  construed  by  the  courts 
without  question  as  to  the  power  of  Congress  to  enact 
such  laws.  The  Nymph,  1  Ware,  267;  18  Fed.  Cas.  609; 
United  States  v.  The  Davis,  1  Cliff.  623;  27  Fed.  Cas.  464; 
United  States  v.  The  Reindeer,  14  Law  Rep.  236;  27  Fed. 
Cas.  768;  and  see  act  of  February  28, 1887,  24  Stat.  434, 
ch.  288;  April  6,  1894,  28  Stat.  62,  ch.  67;  June  6,  1894, 
28  Stat.  86,  ch.  91 ;  December  29,  1897,  30  Stat.  226,  ch.  3. 
See  also  Nor.  Am.  Commercial  Co.  v.  United  States,  171 
U.  S.  110, 134;  Act  of  June  30, 1906,  34  Stat.  768,  ch.  3916, 

If  the  foregoing  laws  are  constitutional,  the  one  in 
question  is.    The  power  to  regulate  commerce  in  sponges 
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gathered  outside  the  territorial  waters  of  States  must  be 
lodged  somewhere.  It  camiot  be  nonexistent.  Obviously, 
it  is  not  in  the  States;  therefore  it  must  be  in  the  Federal 
Government. 

*' Commerce/'  in  the  grant  of  power  to  Congress,  com- 
prehends external  relations  of  every  nature.  2  Madison 
Papers,  859;  Cooley  v.  Board  of  Wardens^  12  How.  299, 
319;  Henderson  v.  Mayor,  92  U.  S.  259,  272. 

For  other  cases  presenting,  as  in  this  case,  conditions 
beyond  state  control  or  regulation  and  involving  consider- 
ation and  application  of  both  constitutional  and  inter- 
national law,  see  Chinese  Exclusion  Case,  130  U.  S.  581, 
603,  609;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698, 
711;  Lem  Moon  Sing  v.  United  States,  158  U.  S.  538,  543; 
Turner  v.  WiUiams,  194  U.  S.  279,  290;  Buttfield  v.  Strana- 
han,  192  U.  S.  470,  492,  493;  Oceanic  Steam  Co.  v.  Strana- 
han,  214  U.  S.  320,  334,  335;  Lard  v.  Steamship  Co.,  102 
U.  S.  541. 

The  conventional  limitation  of  national  authority  over 
the  high  seas  to  within  three  miles  of  the  shore  is  ap- 
plicable only  as  between  nations.  The  people  of  the 
United  States  have  an  interest  in  sea  fisheries,  and  an 
especial  interest  in  those  near  their  own  shores.  The 
United  States  is  asserting  nothing  here  against  the  sov- 
ereignty of  any  other  nation.  It  simply  closes  the  ports 
of  the  United  States  against  everybody  engaged  in  opera- 
tions which  it  holds  to  be  needlessly  wasteful  and  destruc- 
tive in  their  methods. 

There  is  nothing  new  in  this.  It  is  not  new  in  the  legis- 
lation of  the  United  States.  It  is  not  new  in  the  legisla- 
tion of  other  nations.  Examples,  indeed,  are  numerous. 
Russia,  Great  Britain,  New  Zealand,  Sweden,  Norway, 
Germany,  and  Holland  have  all  adopted  legislative  regu- 
lations, applicable  to  their  own  subjects,  for  the  protection 
of  seals  of  various  species.  Other  instances  are  the  British 
"Sea  Fisheries  Act''  of  1868  (31  and  32  Vict.,  ch.  45,  §  47); 
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the  Scotch  '' Herring  Fishery  Act"  of.  1889  (52  and  53 
Vict.,  ch.  23) ;  ordinances  of  Ceylon  and  statutes  of  Aus- 
tralasia r^ulating  pearl  fisheries;  laws  of  Italy  as  to  coral 
fishing,  and  those  of  Norway  establishing  a  close  season 
for  whales.  See  the  treaty  recently  concluded  between 
Russia,  Great  Britain,  Japan  and  the  United  States. 

Mr.  Chief  Justice  White  deUvered  the  opinion  of  the 
court. 

By  libel  of  the  vessel  Abby  Dodge,  either  her  forfeiture 
or  the  enforcement  of  a  money  penalty  was  sought  because 
of  an  alleged  violation  of  the  act  of  Jime  20, 1906,  34  Stat. 
313,  ch.  3442,  entitled,  ''An  Act  To  regulate  the  landing, 
delivery,  cure,  and  sale  of  sponges."  The  specific  vidation 
alleged  was  ''That  there  was  at  the  port  of  Tarpon  Springs, 
within  the  Southern  District  of  Florida,  on  the  28th  day 
of  September,  A.  D.  1908,  landed  from  the  said  vessel, 
Abby  Dodge,  1,229  bunches  of  sponges,  taken  by  means 
of  diving  and  apparatus  from  the  waters  of  the  Gulf  of 
Mexico  and  the  Straits  of  Florida;  ...  at  a  time 
other  than  between  October  1st  and  May  1st  of  any  year, 
and  at  a  time  subsequent  to  May  1st,  A.  D.  1907." 

The  owner  of  the  vessel  appeared  and  filed  exceptions 
which,  although  urged  in  various  forms,  were  all,  as  stated 
by  counsel,  "directed  to  and  based  upon  the  alleged  im- 
constitutionality  of  the  said  act  of  June  20,  1906."  The 
exceptions  were  overruled,  and,  the  claimant  declining 
further  to  plead,  a  decree  was  entered  assessing  a  fine  of 
$100  against  the  vessel.     This  appeal  was  then  taken. 

For  the  purposes  of  the  questions  upon  which  this  case 
turns  we  need  only  consider  the  first  section  of  the  act  of 
June  20,  1906,  which  is  as  follows: 

"That  from  and  after  May  first,  anno  Domini  nineteen 
hundred  and  seven,  it  shall  be  unlawful  to  land,  deliver, 
cure,  or  offer  for  sale  at  any  port  or  place  in  the  United 
States  any  sponges  taken  by  means  of  diving  or  diving 
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apparatus  from  the  waters  of  the  Gulf  of  Mexico  or  Straits 
of  Florida:  Provided,  That  sponges  taken  or  gathered  by 
such  process  between  October  first  and  May  first  of  each 
year  in  a  greater  depth  of  water  than  fifty  feet  shall  not  be 
subject  to  the  provisions  of  this  Act:  And  provided  further, 
That  no  sponges  taken  from  said  waters  shall  be  landed, 
delivered,  cured,  or  offered  for  sale  at  any  port  or  place  in 
the  United  States  of  a  smaller  size  than  four  inches  in 
diameter." 

Broadly  the  act,  it  is  insisted,  is  repugnant  to  the  Con- 
stitution because,  in  one  aspect,  it  deals  with  a  matter 
exclusively  within  the  authority  of  the  States,  and  in  an- 
other because,  irrespective  of  the  question  of  state  author- 
ity, the  statute  regulates  a  subject  not  within  the  national 
grasp  and  hence  not  embraced  within  the  legislative  power 
of  Congress.  The  first  proceeds  upon  the  assumption  that 
the  act  regulates  the  taking  or  gathering  of  sponges  at- 
tached to  the  land  under  water  within  the  territorial  limits 
of  the  State  of  Florida  and  it  may  be  of  other  States  border- 
ing on  the  Gulf  of  Mexico,  prohibits  internal  commerce  in 
sponges  so  taken  or  gathered,  and  is  therefore  plainly  an 
imauthorized  exercise  of  power  by  Congress.  The  second 
is  based  on  the  theory  that  even  if  the  act  be  construed  as 
concerned  only  with  sponges  taken  or  gathered  from  land 
under  water  outside  of  the  jurisdiction  of  any  State,  then 
its  provisions  are  in  excess  of  the  power  of  Congress,  be- 
cause, imder  such  hjrpothesis,  the  act  can  only  apply  to 
sponges  taken  from  the  bed  of  the  ocean,  which  the  Na- 
tional Government  has  no  power  to  deal  with. 

We  briefly  consider  the  two  propositions.  If  the  prem- 
ise upon  which  the  first  rests  be  correct,  that  is  to  say,  the 
assumption  that  the  act  when  rightly  construed  applies 
to  sponges  taken  or  gathered  from  land  imder  water  within 
the  territorial  limits  of  the  State  of  Florida  or  other  States, 
the  repugnancy  of  the  act  to  the  Constitution  would 
plainly  be  established  by  the  decisions  of  this  court.    In 
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McCready  v.  Virginiay  94  U.  S,  391,  the  question  for  de- 
cision was  whether  the  State  of  Virginia  had  such  exclusive 
authority  over  the  planting  and  gathering  of  oysters  upon 
the  soil  in  tide  waters  within  the  territorial  limits  of  the 
State  as  not  only  to  give  the  State  the  power  to  control 
that  subject,  but  to  confer  the  right  to  exclude  the  citizens 
of  other  States  from  participating.  In  upholding  a  statute 
exerting  such  powers  the  doctrine  was  declared  (p.  394)  to 
be  as  follows:  "The  principle  has  long  been  settled  in  this 
court,  that  each  State  owns  the  beds  of  all  tide-waters 
within  its  jurisdiction,  unless  they  have  been  granted 
away.  PoUard^s  Lessee  v.  Hagatiy  3  How.  212;  Smith  v. 
Maryland^  18  How.  74;  Munfard  v.  WardweU,  6  Wall.  486; 
Weber  v.  Harbor  Commissionersy  18  id.  66.  In  like  manner, 
the  States  own  the  tide-waters  themselves,  and  the  fish 
in  them,  so  far  as  they  are  capable  of  ownership  while 
running.  For  this  purpose  the  State  represents  its  people, 
and  the  ownership  is  that  of  the  people  in  their  united 
sovereignty.  Martin  v.  Waddell,  16  Pet.  410.  .  .  . 
The  ri^t  which  the  people  of  the  State  thus  acquire  comes 
not  from  their  citizenship  alone,  but  from  their  citizenship 
and  property  combined.  It  is,  in  fact,  a  property  right, 
and  not  a  mere  privilege  or  immunity  of  citizenship." 
True  it  is  that  the  rights  which  were  thus  held  to  exist  in 
the  States  were  declared  to  be  "subject  to  the  paramount 
right  of  navigation,  the  regulation  of  which,  in  respect  to 
foreign  and  interstate  conunerce  has  been  granted  to  the 
United  States,"  but  with  that  dominant  right  we  are  not 
here  concerned. 

Again,  in  Manchester  v.  Massachusetts,  139  U.  S.  240, 
in  upholding  a  statute  of  the  State  of  Massachusetts  reg- 
ulating the  taking  of  Menhaden  in  Buzzard's  Bay,  the 
doctrine  of  the  case  just  cited  was  expressly  reiterated. 
True,  further  in  that  case,  probably  having  in  mind  the 
declaration  made  in  the  opinion  in  the  McCready  case^ 
that  fish  running  within  the  tide  waters  of  the  several 
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States  were  subject  to  state  ownership  ''so  far  as  they  are 
capable  of  ownership  while  so  running,"  the  question  was 
reserved  as  to  whether  or  not  C!ongress  would  have  the 
right  to  control  the  Menhaden  fisheries.  But  here  also 
for  the  reason  that  the  question  arising  relates  only  to 
sponges  growing  on  the  soil  covered  by  water  we  are  not 
concerned  with  the  subject  of  running  fish  and  the  extent 
of  state  and  national  power  over  such  subject. 

The  obvious  correctness  of  the  deduction  which  the 
proposition  embodies  that  the  statute  is  repugnant  to  the 
Ck)nstitution  when  applied  to  sponges  taken  or  gathered 
within  state  territorial  limits,  however,  establishes  the 
want  of  merit  in  the  contention  as  a  whole.  In  other 
words,  the  premise  that  the  statute  is  to  be  construed  as 
applying  to  sponges  taken  within  the  territorial  jurisdic- 
tion of  a  State  is  demonstrated  to  be  imfounded  by  the 
deduction  of  unconstitutionality  to  which  such  premise 
inevitably  and  plainly  leads.  This  follows  because  of  the 
elementary  rule  of  construction  that  where  two  interpreta- 
tions of  a  statute  are  in  reason  admissible,  one  of  which 
creates  a  repugnancy  to  the  Constitution  and  the  other 
avoids  such  repugnancy,  the  one  which  makes  the  statute 
harmonize  with  the  Constitution  must  be  adopted.  United 
States  V.  Delaware  &  Hudeon  Co.,  213  U.  S.  366  407,  and 
cases  cited. 

While  it  is  true  that  it  would  be  possible  to  interpret 
the  statute  as  applying  to  sponges  taken  in  local  waters, 
it  is  equally  certain  that  it  is  susceptible  of  being  confined 
to  sponges  taken  outside  of  such  waters.  In  view  of  the 
clear  distinction  between  state  and  national  power  on 
the  subject,  long  settled  at  the  time  the  act  was  passed 
and  the  rule  of  construction  just  stated,  we  are  of  opinion 
that  its  provisions  must  be  construed  as  alone  applicable 
to  the  subject  within  the  authority  of  Congress  to  regu- 
late, and,  therefore,  be  held  not  to  embrace  that  which 
was  not  within  such  power. 
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In  substance  the  argument  is  that  this  case  does  not 
come  within  the  rule,  since  it  is  insisted  to  confine  the 
statute  to  sponges  taken  or  gathered  outside  of  state  ter- 
ritorial limits  would  also,  although  for  a  different  reason, 
cause  it  to  be  plainly  unconstitutional.  This  but  assumes 
that  the  second  proposition,  denying  all  power  in  Con- 
gress  to  exert  authority  in  respect  to  the  landing  of  sponges 
taken  outside  of  the  territorial  jurisdiction  of  a  State  is 
well  founded,  and  we  come  therrfore  to  the  consideration 
of  that  proposition.  For  the  sake  of  brevity  we  do  not 
stop  to  review  the  general  considerations  which  the  prop- 
osition involves  for  the  purpose  of  demonstrating  its  in- 
herent inaccuracy,  or  to  point  out  its  conflict  with  the  law 
of  nations,  and  its  inconsistency  with  the  practices  of  the 
Government  from  the  beginning.  We  thus  refrain  since 
there  is  a  simpler  and  yet  more  comprehensive  point  of 
view  disposing  of  the  whole  subject. 

Undoubtedly,  {LfOrd  v.  Steamship  Company y  102  U.  S. 
541),  whether  the  Abby  Dodge  was  a  vessel  of  the  United 
States  or  of  a  foreign  nation,  even  although  it  be  conceded 
that  she  was  solely  engaged  in  taking  or  gathering  sponges 
in  the  waters  which  by  the  law  of  nations  would  be  re- 
garded as  the  common  property  of  all  and  was  transport- 
ing the  sponges  so  gathered  to  the  United  States,  the 
vessel  was  engaged  in  foreign  conunerce,  and  was  there- 
fore amenable  to  the  regulating  power  of  Congress  over 
that  subject.  This  being  not  open  to  discussion,  the  want 
of  merit  of  the  contention  is  shown,  since  the  practices  from 
the  beginning,  sanctioned  by  the  decisions  of  this  court,  es- 
tablish that  Congress  by  an  exertion  of  its  power  to  regu- 
late foreign  conunerce  has  the  authority  to  forbid  merchan- 
dise carried  in  such  conunerce  from  entering  the  United 
States.  BvttfiM  v.  Stranahan,  192  U.  S.  470, 492-493,  and 
authorities  there  collected.  Indeed,  as  pointed  out  in  the 
BtUtfidd  Case,  so  complete  is  the  authority  of  Congress 
over  the  subject  that  no  one  can  be  said  to  have  a  vested 
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right  to  cany  on  foreign   commerce  with  the  United 
States. 

Although,  for  the  reason  stated,  we  think  the  statute, 
limited  by  the  construction  which  we  have  given  it,  is 
not  repugnant  to  the  Constitution,  we  are  nevertheless  of 
opinion  that  as  thus  construed  the  averments  of  the  libel 
were  not  sufficient  to  authorize  the  imposition  of  the 
penalty  which  the  court  below  decreed  against  the  vessel. 
As  by  the  interpretation  which  we  have  given  the  statute 
its  operation  is  confined  to  the  landing  of  sponges  taken 
outside  of  the  territorial  limits  of  a  State,  and  the  libel 
does  not  so  charge — that  is,  its  averments  do  not  negative 
the  fact  that  the  sponges  may  have  been  taken  from 
waters  within  the  territorial  limits  of  a  State — ^it  follows 
that  the  libel  failed  to  charge  an  element  essential  to  be 
alleged  and  proved,  in  order  to  estabfish  a  violation  of  the 
statute.  United  States  v.  Britton,  107  U.  S.  655,  661-662, 
and  cases  cited. 

As  we  deem  that  it  has  no  relevancy  to  the  power  of 
Congress  to  deal  with  a  subject  not  within  its  constitu- 
tional authority,  that  is,  the  taking  of  sponges  within  the 
exclusive  jurisdiction  of  a  State,  we  have  not  considered 
it  necessary  to  refer  to  a  statement  made  by  the  district 
judge  concerning  legislation  of  the  State  of  Florida  making 
it  unlawful  to  gather  or  catch  sponges  ''in  and  upon  any 
of  the  grounds  known  as  sponging  grounds  along  the  coast 
of  Florida  from  Pensacola  to  Cape  Florida  by  diving 
either  with  or  without  a  diving  suit  and  armor."  Equally, 
also,  have  we  refrained  from  attempting  to  reconcile  the 
enactment  of  this  state  law  with  some  reference  made  by 
the  Government  in  argument  to  certain  statements  in 
testimony  given  before  a  committee  of  the  House  when 
the  act  which  is  before  us  was  in  process  of  adoption,  to 
the  effect  that  there  were  no  sponge  beds  within  the  juris- 
diction of  Florida,  because  ''the  sponge  beds  were  from 
fifteen  to  sixty  and  sixty-five  miles  out." 
VOL.  ccxxiii — 12 
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In  view  of  the  paramount  authority  of  Congress  over 
foreign  commerce,  through  abimdance  of  precaution  we 
say  that  nothing  in  this  opinion  implies  a  want  of  power 
in  Congress,  when  exerting  its  absolute  authority  to  pro- 
hibit the  bringing  of  merchandise,  the  subject  of  such 
commerce,  into  the  United  States,  to  cast  upon  one  seeking 
to  bring  in  the  merchandise,  the  burden,  if  an  exemption 
from  the  operation  of  the  statute  is  claimed,  of  establishing 
a  right  to  the  exemption. 

While  it  necessarily  follows  from  what  we  have  said 
that  the  decree  must  be  reversed,  we  are  of  opinion  that 
under  the  circumstances  of  the  case  it  should  be  accom- 
panied with  directions  to  permit  the  Government,  if 
desired,  to  amend  the  libel  so  as  to  present  a  case  within 
the  statute  as  construed.    The  Mary  Ann^  8  Wheat.  380. 

Reversed. 


HENDRICKS  v.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  OREGON. 

No.  164.     Argued  January  25,  1912.— Decided  February  19,  1912. 

The  specification  of  the  identity  of  a  defendant  and  precise  nature  of 
his  offense  is  the  end,  and  not  the  beginning,  of  a  grand  jury  proceed- 
ing,   /fofe  V. /fenifceZ,  201  U.  S.  43. 

An  indictment  for  subornation  of  perjury  committed  before  a  grand 
jury  inquiry  into  certain  criminal  violations  of  the  law  of  the  United 
States  relating  to  the  public  lands,  disposal  of  the  same,  and  the 
unlawful  fencing  thereof,  is  not  insufficient,  as  failing  to  set  forth 
the  nature  and  cause  of  the  accusation,  because  it  does  not  state  the 
particular  matter  brought  imder  inquiry.  Markham  v.  United  States, 
160  U.  S.  319. 

The  facts,  which  involve  the  suflSciency  of  an  indict- 
ment for  perjury  and  the  rights  of  the  accused  under  the 
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Sixth  Amendment  to  the  Constitution  of  the  United 
States,  are  stated  in  the  opinion. 

Mr.  Alfred  S.  Bermett  for  plaintiff  in  error: 
The  provisions  of  the  Sixth  Amendment  give  to  defend- 
ants in  criminal  cases  important  constitutional  rights  of 
which  the  coiurts  will  not  permit  them  to  be  deprived.  A 
substantial  and  serious  failure  to  comply  with  its  terms 
raises  a  constitutional  question  which  the  defendant  may 
invoke  as  such,  and  which  cannot  be  taken  away  by  any 
act  of  legislature.  United  States  v.  Cruikshank,  92  U.  S. 
542;  State  v.  Weber,  62  Atl.  Rep.  1018;  Hogue  v.  United 
Stales,  184  Fed.  Rep.  248;  StaU  v.  Pettye,  84  Fed.  Rep.  891 ; 
State  V.  SUverberg,  78  Mississippi,  858;  Moline  v.  Staie,  93 
N.  W.  Rep.  228;  Stale  v.  Mace,  76  Maine,  66;  McLaughlin 
v.  Stale,  45  Indiana,  343;  McNair  v.  People,  89  Illinois, 
444;  Reyes  v.  Stale,  15  So.  Rep.  876;  Bishop's  New  Grim. 
Proc.,  §§  104,  108,  110;  Rosm  v.  United  Stales,  161  U.  S. 
31,  40;  TumbuU  vl  United  States,  46  Fed.  Rep.  755; 
United  States  v.  Potter,  56  Fed.  Rep.  83. 

The  particular  proceeding  in  which  the  alleged  false 
testimony  is  claimed  to  have  been  given  and  to  which  the 
alleged  false  testimony  is  claimed  to  be  material  must  be 
set  forth  in  the  indictment,  whether  the  alleged  perjury 
was  conmiitted  before  a  grand  jury  or  before  any  other 
tribunal.  Cases  supra  and  Commonwealth  v.  Taylor,  96 
Kentucky,  394;  29  S.  W.  Rep.  138;  State  v.  McCormick,  52 
Indiana,  169;  Banks  v.  Stale,  78  Alabama,  14;  State  v. 
Wiggin  (Miss.),  30  So.  Rep.  712;  BuUer  v.  State,  33  Tex. 
Grim.  Rep.  551;  Commonwealth  v.  Pickering,  8  Grattan, 
628;  State  v.  Koslowski,  228  Missouri,  351 ;  Stale  v.  Ayer,  40 
Kansas,  43 ;  19  Pac.  Rep.  403 ;  State  v.  McCone,  59  Vermont, 
117;  Stale  v.  See,  4  Washmgton,  344;  Wilson  v.  State,  115 
Georgia,  206;  StaU  v.  Ela,  91  Maine,  309;  Davis  v.  ^tale, 
79  Alabama,  20;  United  Stales  v.  Wilcox,  4  Blatchford, 
391;  Hope  v.  United  Stales,  184  Fed.  Rep.  245;  Stale  v. 
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Smith,  40  Kansas,  631;  United  States  v.  Robinson  (Dak.), 
23  N.  W.  Rep.  90;  Brooks  v.  State,  29  Tex.  Appeals,  582; 
Weaver  v.  State,  34  Tex.  Crim.  Rep.  554;  Uniied  States  v. 
Mann,  95  U.  S.  580. 

It  is  not  enough  that  alleged  false  testhnony  may  have 
been  material.  Its  materiality  must  be  proven  and  es- 
tablished the  same  as  any  other  fact  m  the  case.  Mo- 
CUUand  v.  People  (Colo.),  113  Pac.  Rep.  640;  Slate  v. 
Aikins,  32  Iowa,  413;  Stale  v.  Deneen,  203  Missouri,  628; 
Koslowski  V.  State  (Mo.),  128  S.  W.  Rep.  740;  State  v. 
Smith,  40  Kansas,  631;  Banks  v.  State,  78  Alabama,  14; 
Commonwealth  v.  PoUard,  12  Mete.  (Mass.)  229. 

Mr.  Assistant  Attorney  General  Denison,  with  whom  Mr. 
William  W.  Lemmond  was  on  the  brief,  for  the  United 
States. 

Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error,  upon  a  conviction  and  sent^ice 
for  subornation  of  perjury,  in  violation  of  §  539.3,  Revised 
Statutes,  prosecutes  this  writ  of  error  upon  the  theory  that 
a  question  of  constitutional  right  was  involved,  arising 
upon  a  claim  made  in  the  court  below  that  the  indictment 
was  repugnant  to  the  Sixth  Amendment  to  the  Constitu- 
tion. On  the  assumption  that  there  was  jurisdiction  to 
entertain  the  writ,  counsel  also  in  argument  assailed  as 
erroneous  certain  rulings  of  the  trial  court  "admitting 
evidence  and  instructions  given  and  refused  in  the  course 
of  the  trial." 

The  indictment  consisted  of  two  counts — ^the  first 
charging  the  subornation  of  one  George  W.  Hawk,  and 
the  second  the  subornation  of  one  Clyde  Brown,  to  com- 
mit perjury  in  giving  the  testimony  before  a  Federal  grand 
jury. 
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As,  howevw,  on  the  trial  the  Government  elected  to 
rely  upon  the  charge  of  the  subornation  of  Hawk,  we  are 
concerned  alone  with  the  first  coimt.  The  sufficiency  of 
this  count  was  assailed  by  demurrer,  it  being  alleged 
^'That  the  said  coimt  of  said  indictment  and  the  matters 
and  facts  therein  contained,  in  manner  and  form  as  the 
same  are  stated,  are  not  sufficient  in  law  and  are  not  suffi- 
cient to  constitute  a  crime  and  are  not  direct  and  certain." 
The  protection  of  the  Constitution  was  not,  however, 
invoked  imtil  after  conviction,  when  a  motion  to  arrest 
judgment  was  made,  ''based  upon  the  ground  that  the 
indictment  in  this  case  does  not  charge  a  crime,  and  is  in- 
sufficient and  does  not  sufficiently  describe  the  offense, 
*And  does  not  inform  the  defendant  of  the  nature  and 
cause  of  the  accusation,'  against  him  and  is  in  violation  of 
and  insufficient  under  the  Sixth  Amendment  to  the  Con- 
stitution of  the  United  States." 

The  portions  of  the  indictment  which  relate  to  the  par- 
ticular matter  which  was  under  investigation  before  the 
grand  jiury,  or  which  refer  to  the  materiality  of  the  alleged 
testimony,  and  which  it  is  claimed  exhibits  the  repugnancy 
of  the  indictment  to  the  Sixth  Amendment,  is  contained 
in  the  excerpt,  which  is  in  the  margin,^  the  italics  being 

^  That  Hamilton  H.  Hendricks,  late  of  the  County  of  Wheeler,  in  the 
said  district,  on  the  fifteenth  day  of  January,  in  the  year  of  oiu*  Lord 
nineteoi  hundred  and  five,  at  and  within  the  said  County  of  Wheeler, 
in  the  said  district,  unlawfully  did  wilfully  and  corruptly  suborn, 
instigate  and  procure  one  George  W.  Hawk  to  appear  in  person  before 
them  the  said  grand  jurors,  then  and  from  thence  hitherto  sitting  at 
the  city  of  Portland,  in  the  said  district,  as  a  grand  jury  of  the  Circuit 
Court  of  the  said  United  States  for  the  said  district,  and^  anumgat  other 
waiters,  inquiring  into  certain  crimindt  violations  of  the  laws  of  the  said 
United  SteUes  relating  to  the  public  lands  and  the  disposal  of  the  same,  and 
the  unlauftU  fencing  thereof,  which  had  then  laiety  before  been  committed 
vriihin  the  said  district,  and  to  take  his  oath  before  the  said  grand  jur>', 
und  upcm  his  oath  so  taken  to  testify,  depose  and  swear  before  the  said 
grand  jiuy  in  substance  and  to  the  effect  that  when  he  the  said  George 
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those  of  counsel,  who  assert  that  the  italiciied  portion  "is 
the  portion  bearing  upon  the  question.*' 
It  is  urged  that  the  indictment  did  not  sufficiently  set 

W.  Hawk  made  his  application  doled  October  19,  1898,  and  filed  in  the 
land  office  of  the  said  United  States  at  The  Dalles,  Oregon,  on  October  tl, 
1898,  to  enter  certain  public  lands  known  and  described  as  the  south- 
east quarter  of  the  southeast  quarter  of  section  two,  the  east  half  of 
the  northeast  quarter  of  section  eleven,  and  the  southwest  quarter  of 
the  northwest  quarter  of  section  twelve,  in  township  seven  south  and 
range  twenty-two  east,  reference  being  had  to  the  Willamette  meridian 
and  base  line,  as  a  homestead,  under  the  laws  of  the  said  United  States 
concerning  homesteads,  the  same  was  honestly  and  in  good  faith  made 
for  the  purpose  of  actual  settlement  and  cultivation,  and  not  for  the 
benefit  of  any  other  person,  persons,  or  corporations;  that  he  the  said 
George  W.  Hawk  was  not  acting  as  agent  of  any  person,  corporation 
or  syndicate  in  making  such  entry,  nor  in  collusion  with  any  person, 
corporation  or  syndicate  to  give  them  the  benefit  of  the  land  so  en- 
tered, or  any  part  thereof,  or  the  timber  thereon;  that  he  was  not  ap- 
plying to  enter  the  said  lands  for  the  purpose  of  speculation,  but  in 
good  faith  and  to  obtain  a  home  for  himself;  that  he  had  not  made, 
and  would  not  make,  any  agreement  or  contract  with  any  person  or 
persons,  corporation  or  syndicate,  by  which  the  title  which  he  should 
acquire  from  the  said  United  States  in  the  said  lands  would  inure  to 
the  benefit  of  any  person  except  himself,  and  that  he  himself  paid  the 
fees  required  by  law  to  be  paid  upon  the  filing  of  such  application; — 
that  when  he  the  said  George  W.  Hawk,  on  the  second  day  of  March, 
in  the  year  nineteen  hundred,  subscribed  and  swore  to  his  affidavit  and 
testimony  of  final  proof  of  settlement  upon  and  cultivation  of  the  said 
lands,  he  had  there-fore,  to  wit,  in  the  month  of  April,  1899,  conmienoed 
his  residence  on  the  said  lands,  and  had  not  sold,  conveyed  or  mort- 
gaged any  portion  of  the  said  lands:  And  thereupon  the  said  George 
W.  Hawk,  in  consequence  and  by  means  of  the  said  willful  and  corrupt 
subornation,  instigation  and  procurement  of  the  said  Hamilton  H. 
Hendricks,  afterwards,  to  wit,  on  the  twenty-third  day  of  January,  in 
the  year  nineteen  hundred  and  five,  in  the  said  district,  did  appear  in 
person  before  the  said  grand  jury,  at  Portland  aforesaid,  and  ^en  and 
there  was  in  due  manner  sworn  by  the  foreman  thereof,  and  then  and 
there  took  his  the  said  George  W.  Hawk's  oath  before  the  said  grand 
jury  that  he  would  testify  truly,  and  true  answers  make  .  .  .  and 
whether  he  himself  paid  the  fees  required  by  law  to  be  paid  upon  the 
making  of  such  final  proof." 
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forth  ''the  nature  and  cause  of  the  accusation"  within  the 
meaning  of  the  Sixth  Amendment,  because  it  did  not  ''set 
forth  in  some  definite  way  the  matter  or  thing  which  was 
under  investigation  at  the  particular  time,  so  that  the  de- 
fendant may  know  as  to  what  particular  controversy  the 
allied  false  testimony  is  claimed  to  be  material,  and  how 
to  meet  the  allegation  of  materiality."  It  is  claimed  "  that 
the  indictment,  in  order  to  be  sufficient,  should  have  stated 
the  particular  matter  which  was  being  investigated  by  the 
grand  jury  at  the  time,  and  to  which  it  was  claimed  the 
alleged  false  testimony  was  material;"  and  that  if  the 
allied  false  testimony  concerning  Hawk's  final  proof 
upon  his  land  "became  material  collaterally  in  some  other 
later  matter,  of  which  the  grand  jury  did  have  jurisdic- 
tion .  .  .  the  collateral  matter  should  have  been  set 
forth,  and  the  indictment  should  have  alleged  that  it  was 
material  in  relation  to  that  matter,  so  that  the  defendant 
could  have  an  opportunity  to  intelligently  defend  as  to  the 
materiality  of  the  alleged  evidence  as  well  as  to  other  ele- 
ments of  the  oflfense." 

Reduced  to  their  final  analysis  the  contentions  but  as- 
sert that  the  indictment  did  not  apprise  the  accused  of 
the  crime  charged  with  such  reasonable  certainty  that  he 
could  make  his  defense  and  be  protected  after  judgment 
against  another  prosecution  for  the  same  offense.  We  are 
of  opinion,  however,  that  the  principles  settled  by  many 
prior  adjudications  of  this  court  are  so  controlling  as  to 
foreclose  discussion  of  the  matter. 

The  description,  in  the  indictment,  of  the  proceeding  in 
which  the  perjury  was  conmiitted  is  as  follows: 

".  .  .  Sitting  as  a  grand  jury  .  .  .  and,  amongst 
other  matters,  inquiring  into  certain  criminal  violations  of 
the  laws  of  the  said  United  States  relating  to  the  public 
lands  and  the  disposal  of  the  same,  and  the  unlawful  fenc- 
ing thereof,  which  had  then  lately  before  been  oonunitted 
within  the  said  district." 
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That  this  description  adequately  advised  the  defendant 
as  to  the  identity  of  the  proceeding  in  which  the  perjury 
was  committed  is  settled  by  the  following  authorities: 
Markham  v.  United  States,  160  U.  S.  319,  320;  WiUiamson 
V.  United  Stales^  207  U.  S.  425;  Rosen  v.  United  States,  161 
U.  S.  29,  34,  40;  Dunbar  v.  United  States,  156  U.  S.  185, 
192;  Bannon  v.  United  States,  156  U.  S.  464,  468;  Coffin  v. 
United  States,  156  U.  S.  432,  452,  and  Kirby  v.  United 
States,  174  U.  S.  47,  64.  A  less  definite  description  was 
held  sufficient  in  the  Markham  Case,  where  the  indictment 
specified  ''an  inquiry  then  pending  before  and  within  the 
jurisdiction  of  the  Conunissioner  of  Pensions  of  the 
United  States,  at  Washington,  in  the  District  of  Colum- 
bia." As  the  specification  of  the  identity  of  a  defendant 
and  the  precise  nature  of  his  ofifense  is  normally  the  end, 
and  not  the  beginning  of  grand  jury  proceedings  {Hale  v. 
Henkel,  201  U.  S.  43,  61,  65),  and  the  very  object  of  the 
proceeding  may  have  been  to  determine  the  identity  of 
the  criminal,  it  was  not  essential  that  the  proceedings 
should  state  the  name  of  a  specified  defendant  imder  in- 
vestigation. 

That  the  indictment  was  not  wanting  in  definiteness, 
because  therein  it  was  in  effect  simply  alleged  that  before 
the  grand  jury,  after  Hawk  had  been  sworn,  the  truth  of 
the  recited  matters  concerning  which  it  was  subsequently 
alleged  Hawk  testified  falsely,  *' became  and  was  a  ma- 
terial question,"  and  it  was  not  specified  in  just  what 
evidentiary  way  the  perjured  testimony  became  material, 
is  settled  by  the  Markham  Case  (160  U.  S.  324,  325), 
where  a  similar  point  was  directly  held  to  be  without  merit. 

As,  in  view  of  prior  decisions,  the  contention  based  upon 
the  Sixth  Amendment  was  manifestly  frivolous,  it  results 
that  the  writ  of  error  must  be  dismissed. 

Writ  of  error  dimnisaed. 
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^JTNA  LIFE  INSURANCE  COMPANY  v. 
TREMBLAY. 

EBBOR  TO  THE  SUPREME  JUDICIAL  COURT  OP  THE  STATE 
OP  MAINE. 

No.  166.    Argued  January  26,  1912.— Decided  February  19,  1912. 

The  full  faith  and  credit  clause  of  the  Constituti(m  does  not  extend 
to  judgments  of  foreign  states  or  nations,  and  unless  there  is  a  treaty 
relative  thereto  this  court  has  no  jurisdiction  under  §  709,  Rev. 
Stat.,  to  review  a  judgment  of  a  state  court  on  the  ground  that  it 
failed  to  give  full  fait^  and  credit  to  a  judgment  of  a  court  of  a 
foreign  coimtry. 


The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  W.  Crockett  for  plaintiff  in  error: 

Where  a  life  insurance  policy  is  issued  by  a  company 
of  one  State  to  one  domiciled  in  another  State,  and  the 
insured  assigns  the  policy  in  the  latter  State,  the  law  of 
the  place  where  the  assignment  was  executed  shall  govern. 
Cobwm's  Appeal,  74  Connecticut,  463;  Lee  v.  Abdyy  17 
Q.  B.  D.  309;  Union  Cent.  Life  Ins.  Co.  v.  Woods,  11  Ind. 
App.  335;  Mvi.  Life  Ins.  Co.  v.  AUen,  138  Massachusetts, 
24;  Miller  v.  CampbeU,  140  N.  Y.  467;  Spencer  v.  Myers, 
150  N.  Y.  269;  Mvi.  Ben.  Life  Ins.  Co.  v.  Bank,  68  Mich- 
igan, 116;  19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  90. 

This  judgment  is  a  valid  and  binding  judgment  in  the 
Province  of  Quebec  and  by  the  decisions  of  this  court  is 
valid  and  binding  upon  our  courts.  See  Hilton  v.  Guyot, 
159  U.  S.  113;  Ritchie  v.  McMuUen,  159  U.  S.  235. 

The  judgment  set  up  by  the  JEtua,  Life  Insurance 
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Company  in  answer  to  the  suit  of  Patrick  F.  Tremblay 
is  a  judgment  rendered  by  a  coiul;  of  competent  jurisdic- 
tion in  the  Province  of  Quebec.  No  question  is  raised  as 
to  the  identity  of  the  subject-matter  in  the  Quebec  and 
Maine  suits  nor  as  to  the  identity  of  the  parties.  It  was 
rendered  in  accordance  with  the  laws  and  practice  of 
Quebec.  All  parties  were  duly  notified  and  cited  to  appear. 
There  is  no  flaw  in  the  record. 

The  Federal  question  was  raised  in  the  original  suit 
of  Tremblay  v.  Jstna  Life  Insurance  Co.,  97  Maine,  547, 
in  which  the  credit  to  be  given  to  the  Canadian  judgment 
is  also  discussed. 

The  defendant  company  introduced  evidence  of  the 
Canadian  judgment.  The  plea  was  the  general  issue, 
with  the  agreement  that  all  of  the  defendant's  evidence, 
if  admissible  at  all,  might  for  the  purpose  of  that  case,  be 
deemed  admissible  under  the  general  issue;  and  see  jEina 
Life  Insurance  Co.  v.  Tremblay,  101  Maine,  585. 

The  Federal  right  was  denied  by  the  Supreme  Judicial 
Court  of  Maine.  The  Federal  question  was  erroneously 
decided,  and  the  judgment  of  the  state  court  was  not 
founded  upon  any  other  matter  broad  enough  to  sustain 
the  judgment.  Taylor,  Juris.  &  Pro.  U.  S.  Sup.  Ct.  434; 
Hilton  V.  Guyot,  159  U.  S.  163. 

The  effect  to  be  given  to  foreign  judgments  is  altogether 
a  matter  of  comity  in  cases  where  it  is  not  regulated  by 
treaty.  2  Kent's  Comm.  (6th  ed.)  120;  HiUon  v.  Guy(a, 
159  U.  S.  166;  McEwan  v.  Zimmer,  38  Michigan,  765,  769; 
Bradstreet  v.  Insurance  Co.,  3  Sumn.  600,  608. 

The  Canadian  judgment  in  this  case  is  pleaded  in  bar, 
and  there  is  a  marked  distinction  between  judgments  as 
a  cause  of  action  and  as  a  plea  in  bar.  A  foreign  judgment 
when  brought  forward  as  a  cause  of  action  may  be  only 
prima  facie,  but  conclusive  when  called  into  question 
incidentally  or  by  a  plea  in  bar.  Walker  v.  Witter,  1  Doug. 
1;  Buttrick  v.  AUen,  8  Massachusetts,  237;  Galbraith  y. 
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NetriUey  5  East,  75;  Wood  v.  Gamble,  11  Cush.  8;  Williams 
V.  Preston,  3  J.  J.  Mar.  (Ky,)  600;Bigelow  on  Estoppel, 
192;  Freeman  on  Judgments  (2d  ed.),  §  592. 

The  Canadian  judgment  is  in  the  nature  of  a  judgment 
in  rem.  Such  judgments  are  conclusive  under  conditions 
where  it  might  be  held  otherwise  with  regard  to  judg- 
ments in  personam.    See  Hilton  v.  Guyot,  supra. 

There  was  no  fraud  on  the  part  of  the  insurance  com- 
pany in  any  of  the  proceedings  connected  with  the  Quebec 
judgment. 

Mr.  Henry  W.  Oakes,  with  whom  Mr.  WiUiam  Frye 
White  was  on  the  brief,  for  defendant  in  error: 

This  court  has  no  jurisdiction. 

No  authority  to  review  the  judgment  of  a  state  court 
exists  because  it  refuses  to  give  effect  to  valid  contracts, 
or  because  in  its  effect  it  impairs  the  obligation  of  a  con* 
tract. 

It  must  be  the  constitution  or  the  statute  of  the  State 
which  impairs  the  obligation  of  a  contract,  or  the  case 
does  not  come  within  the  jurisdiction  of  this  court.  Say- 
ward  V.  Denny,  158  U.  S.  180;  Railroad  Company  v.  Rock, 
4  Wall.  481;  Knox  v.  Exchange  Bank,  12  Wall.  379;  Rail- 
road Company  v.  McClure,  10  Wall.  511;  Railroad  Com- 
pany V.  Lovering,  12  Wall.  384;  Chouteau  v.  Moffitt,  HI 
U.  S.  200;  Lehigh  v.  Borough  of  Easton,  121  U.  S.  388; 
Parmalee  v.  Lawrence,  11  Wallace,  36;  McManus  v. 
O'SuUivan,  91  U.  S.  578. 

Even  had  this  court  jurisdiction,  it  seems  to  us  mani- 
fest that  the  decision  of  the  court  of  Maine  could  not  be 
successfully  attacked  on  its  merits.  It  was  clearly  within 
the  power  of  the  state  court  to  decide  as  to  the  validity 
of  the  foreign  judgment.  Judgments  of  a  foreign  state 
are  prima  facie  correct  only.  Hilton  v.  Guyot,  159  U.  S. 
113, 180. 

Having  power  to  inquire  into  the  validity  of  the  foreign 


Digitized  by  VjOOQ IC 


188  OCTOBER  TERM,  1911. 

Opimon  of  the  Court.  223  U.  8. 

judgment,  the  court  did  so,  and  decided  against  it  on 
several  grounds  as  stated  in  its  opinion. 

A  foreign  judgment,  even  in  rem,  is  open  to  inquiry 
with  respect  to  its  original  validity,  both  as  to  the  ques- 
tion whether  the  subject  of  the  judgment,  the  property 
or  right  upon  which  it  undertook  to  act,  was  within  the 
jurisdiction  of  the  court,  and  also  whether  the  judgment 
was  obtained  by  fraud  on  the  part  of  the  plaintiff,  or  by 
fraud  or  collusion  on  the  part  of  the  party  undertaking 
to  set  up  the  judgment  as  a  defense.  Wilkinaon  v.  Hallf 
6  Gray  (Mass.),  668;  Eddy  v.  O'Hare,  132  Massachusetts, 
56;  Whipple  v.  Robinson,  97  Massachusetts,  107;  Wardle 
V.  Briggs,  131  Massachusetts,  518. 

The  court  of  Maine  properly  inquired  into  these  ques- 
tions, and  after  full  hearing  decided  them  adversely  to 
the  plaintiff  in  error. 

The  questions  were  fully  within  the  province  of  the 
court  to  decide,  and  the  decision  cannot  be  revised  by 
this  process. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
coiut. 

The  facts  are  these:  At  Quebec,  Canada,  in  1885,  the 
plaintiff  in  error  issued  its  policy  of  insurance  for  two 
thousand  dollars  upon  the  life  of  Jean  0.  Tremblay,  a 
resident  of  Canada,  his  wife  being  named  as  the  benefi- 
ciary. In  1891,  Tremblay  assigned  the  policy  as  collateral 
security  to  J.  B.  Cloutier,  of  Quebec.  Ten  years  later 
Mr.  and  Mrs.  Tremblay  assigned  the  policy  to  their  son, 
Patrick  F.  Tremblay,  subject  to  the  claim  of  Cloutier. 
Soon  after  this  last  assignment  Jean  O.  Tremblay  died, 
and  both  assignees  made  claim  upon  the  insurance  com- 
pany. The  contending  claimants  not  being  able  to  agree 
as  to  the  amount  of  the  claim  of  Cloutier,  the  insurance 
company,  as  authorized  by  the  statutes  of  Canada,  paid 


Digitized  by  VjOOQ IC 


MFHA  LIFE  INSURANCE  CO.  v.  TREMBLAY.    189 
223  XT.  S.  Opinion  of  the  Court. 

the  amount  of  the  poKcy  to  the  Provincial  Treasurer  of 
Quebec.  Cloutier  then  brought  suit  upon  the  policy, 
making  the  heirs,  widow  and  son  of  the  insured  parties 
defendant.  None  of  the  defendants  appeared;  judgment 
by  default  was  entered  in  favor  of  Cloutier,  and  the  money 
was  paid  over  to  him  by  the  Provincial  Treasurer.  Dur- 
ing the  pendency  of  Cloutier's  suit,  however,  and  before 
the  latter  obtained  his  judgment,  Patrick  F.  Tremblay 
sued  the  insurance  company  in  a  court  of  the  State  of 
Maine,  and  recovered  judgment  for  the  full  amount  due 
upon  the  policy.  97  Maine,  547.  The  insurance  company 
then  imsuccessfully  attempted,  by  a  suit  in  equity,  to 
stay  the  collection  of  the  judgment  in  the  action  at  law. 
101  Maine,  585.  Presumably  in  consequence  of  an  inti- 
mation of  the  court  when  dismissing  the  equity  cause,  the 
insurance  company  began  this  proceeding  for  a  review  of 
the  action  at  law,  and  the  same  culminated  in  a  judgment 
in  favor  of  the  insurance  company  against  Tremblay  for 
$818.33  and  interest,  the  sum  found  to  be  due  to  Cloutier, 
as  equitable  assignee  of  the  policy  for  his  advances  to  the 
original  holder  of  the  policy,  thereby  operating  a  set-off 
of  the  amount  against  Tremblay's  judgment  upon  the 
I>oJicy.  This  writ  of  error  was  then  allowed  by  the  Chief 
Justice  of  the  Supreme  Judicial  Court  of  Maine. 

The  assignments  of  error  are  three  in  niunber,  but  they 
merely  allege  in  various  forms  the  commission  of  error 
by  the  state  court,  sitting  as  a  court  of  law,  in  not  holding 
as  requested  that  the  judgment  obtained  upon  the  policy 
by  Cloutier  which  had  been  pleaded  in  bar  by  the  in- 
surance company,  was  a  bar  to  the  action  upon  the  policy 
brought  by  Patrick  F.  Tremblay,  thereby  denjdng  ''full 
and  proper  faith  and  credit ''  to  the  Cloutier  judgment. 

Plainly  the  writ  of  error  was  improvidently  allowed. 
The  authority  conferred  by  Rev.  Stat.,  §  709,  to  review  a 
final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  a  State,  in  which  a  decision  in  the  suit  could  be  had, 
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is  limited  to  cases  ''where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised  under 
the  United  States,  and  the  decision  is  against  their  validity; 
or  where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  imder,  any  State  on  the  groimd 
of  their  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favor 
of  their  validity;  or  where  any  title,  right,  privilege,  or 
immunity  is  claimed  under  the  Constitution,  or  any 
treaty  or  statute  of,  or  commission  held  or  authority 
exercised  under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  immunity,  specially 
set  up  or  claimed,  by  either  party,  under  such  Constitu- 
tion, treaty,  statute,  commission,  or  authority."  The 
first  section  of  Art.  IV  of  the  Constitution  confers  the 
right  to  have  full  faith  and  credit  "given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  in 
every  other  State."  No  such  right,  privilege  or  immunity, 
however,  is  conferred  by  the  Constitution  or  by  any 
statute  of  the  United  States  in  respect  to  the  judgments 
of  foreign  states  or  nations,  and  we  are  referred  to  no 
treaty  relative  to  such  a  right. 

Neither  expressly  nor  by  necessary  intendment  was 
there  asserted  in  the  state  court  during  the  course  of  the 
litigation  in  question  any  claim  on  behalf  of  the  insurance 
company  of  the  possession  of  a  right,  etc.,  protected  by 
the  Constitution  of  the  United  States.  Since,  therefore, 
entirely  aside  from  all  question  as  to  the  correctness  of 
the  judgment  below  rendered,  we  are  without  authority 
to  review  the  decision  made  by  the  state  court,  it  results 
that  the  writ  of  error  must  be  and  it  is  dismissed  for  want 
of  jiurisdiction. 

Writ  of  error  dismissed. 


Digitized  by  VjOOQIC 


UNITED  STATES  v.  BARUCH.  191 

223  U.  S.  Opinion  of  the  Court. 

UNITED  STATES  v.  BARUCH. 

CEBTIORABI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND  aRCXHT. 

No.  190.    Argued  November  13,  14,  1911.— Decided  F^ruary  19,  1912. 

Cotton  featherstitch  braids  are  properly  assessed  at  sixty  per  centum 
as  braids  under  the  trimming  schedule,  par.  339,  and  not  at  forty- 
five  per  centum  as  tapes  or  bindings  under  notions  schedule,  par.  320 
of  the  Tariff  Act  of  July  24, 1897. 

Where  a  conflict  which  had  existed  under  prior  tariff  acts  as  to  the  clas- 
sification of  articles  had  been  settled.  Congress  will  not  be  presimied 
in  enacting  a  new  tariff  to  renew  the  conflict  by  not  adhering  to  the 
commercial  and  tariff  meaning  of  the  terms  as  it  had  been  settled. 

The  soundness  of  the  judicial  construction  of  a  statute  is  reinforced 
by  the  fact  that  it  had  been  the  construction  given  by  the  Executive 
Department  charged  with  its  enforcement  ever  since  its  adoption. 

172  Fed.  Rep.  342,  reversed;  169  Fed.  Rep.  294,  aflSrmed. 

The  facts,  which  involve  the  classification  of  cotton- 
featherstitch  braids  under  the  tariff  act  of  1897,  are  stated 
in  the  opinion. 

Mr.  Assistant  Attorney  General  Wempte,  with  whom 
Mr.  Charles  E.  McNabb,  Assistant  Attorney  was  on  the 
brief,  for  the  United  States. 

Mr.  Wade  H.  EUis,  with  whom  Mr.  John  A.  Kratz,  Jr.y 
was  on  the  brief,  for  respondents. 

Mr.  Chief  Justice  Whtte  delivered  the  opinion  of  the 
court. 

This  case  concerns  the  proper  classification  of  merchan- 
dise imported  in  1899,  and  subsequent  years,  by  the 
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respondent  at  the  port  of  New  York,  invoiced  as  **  cotton- 
featherstitch  braids/'  The  goods  consisted  of  articles 
ranging  variously  from  about  one-fourth  to  one-half  of  an 
inch  in  width,  loom  woven,  of  white  or  colored  threads 
throughout,  or  of  mixed  white  and  variously  colored 
threads  of  cotton  or  other  vegetable  fiber,  and  ornamented 
with  raised  figures  in  various  designs,  some  of  which  had 
plain  and  others  scalloped  or  looped  edges.  They  were 
officially  appraised  as  "cotton  braids — sixty  percentum;" 
and  were  accordingly  classified  by  the  collector  as  "braids" 
under  paragraph  339  of  the  tariff  act  of  July  24,  1897 
(30  Stat.  151,  181,  c.  11),  generally  referred  to  as  the 
"trimmings"  schedule,  the  pertinent  provision  of  which 
is  as  follows:  "Embroideries  and  all  trimmings,  including 
braids,  edgings,  insertings,  flouncings,  galloons,  gorings 
and  bands,  .  .  .  composed  wholly  or  in  chief  value 
of  flax,  cotton,  or  other  vegetable  fiber,  and  not  elsewhere 
specially  provided  for  in  this  Act." 

Asserting  that  the  articles  should  not  have  been  assessed 
at  60  per  cent,  but  were  dutiable  at  the  rate  of  45  per 
cent,  ad  valorem  imder  paragraph  320  of  said  act,  usually 
styled  the  "notions"  schedule,  as  "bindings"  or  as 
"tapes  .  .  .  made  of  cotton  or  other  v^etable 
fiber,"  the  importers  duly  protested,  and  the  question  of 
the  proper  classification  was  considered  by  the  Board  of 
General  Appraisers.  That  body,  on  July  24,  1906,  sus- 
tained the  decision  of  the  collector,  upon  the  autli(»ity  of 
a  ruling  made  in  the  case  of  Straus  Bros.  &  Co.,  wherein 
the  Board  but  acted  upon  the  evidence  taken  in  and 
applied  the  ruling  made  in  what  is  known  as  the  Vom 
Baur  Case.  The  importers  carried  the  case  to  the  Circuit 
Court,  and  in  that  court  additional  evidence  was  intro- 
duced by  both  parties.  Upon  such  additional  evidence 
and  the  evidence  taken  before  the  board,  the  decision  of 
the  board  was  affirmed  on  November  23,  1907.  150  Fed. 
Rep.  294.    On  appeal,  however,  the  Circuit  Court  of  Ap- 
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peals  held  the  merchandise  dutiable  at  45  per  cent,  ad 
valorem  as  "binding,"  under  §  320,  and  the  decision  of  the 
Circuit  Court  was  reversed.  172  Fed.  Rep.  342.  This  writ 
of  certiorari  was  then  allowed. 

Under  the  tariff  acts  of  1890  (May  9, 1890,  26  Stat.  105, 
c.  200)  and  1894  (August  27,  1894,  28  Stat.  509,  c.  349) 
braids  were  enumerated  in  the  "notions'*  schedule,  which 
carried  a  lower  rate  of  duty  than  articles  in  the  "trim- 
mings'' schedule. 

In  re  Dieckerhoffy  54  Fed.  Rep.  161,  involved  a  review 
of  the  decision  of  the  Board  of  General  Appraisers  (G.  A. 
1301)  in  the  matter  of  an  importation,  in  1891,  of  articles 
similar  to  those  here  in  question,  dutiable  under  the  tariflf 
act  of  1890.  The  controversy  was  whether  the  goods 
should  have  been  assessed  at  the  rate  of  60  per  cent,  ad 
valorem  as  cotton  trimmings  under  the  "trimmings" 
schedule,  paragraph  373  of  the  tarijff  act  of  1890,  or  as- 
sessed as  cotton  braids  at  35  cents  per  pound  under  the 
"notions"  schedule  of  the  same  act.  The  Government 
insisting  on  the  higher  duty,  contended  that  the  articles 
should  be  classified  as  cotton  trimmings,  and  were  not 
braids,  because  to  be  such  they  must  be  braided.  The 
importers,  however,  contending  for  the  lower  duty,  m^ged 
that  the  goods  were  commonly  known  as  featherstitch 
braids,  and  should  be  classified  as  braids,  and  thus  be 
brought  under  the  notion  schedule  bearing  the  lower  duty. 
The  court  overruled  the  contention  of  the  Government, 
accepted  the  conmiercial  designation,  and  sustained  the 
ruling  of  the  Board  of  General  Appraisers  that  the  goods 
were  braids,  and  dutiable  as  such.  The  Grovernment 
acquiesced  in  this  decision.  The  administrative  rule, 
therefore,  imder  the  tariff  act  of  1890,  was  to  classify  the 
articles  in  question  as  braids  embraced  within  the  notions 
schedule,  and  thereby  cause  them  to  carry  a  lower  duty 
than  they  would  have  carried  had  they  been  embraced  in 
the  trimmings  schedule;  and  under  the  act  of  1894  the 
VOL.  ccxxin — 13 
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same  practice  was  pursued.  When,  by  the  act  of  1897, 
upon  which  this*  case  depends,  braids  were  taken  out  of 
the  notions  schedule  carrying  a  lower  duty  and  put  in  the 
trimmings  schedule  which  carried  the  higher,  the  articles 
continued  to  be  classed  as  braids,  and  consequently,  be- 
cause of  the  change  in  the  law,  were  assessed  for  a  higher 
duty.  And  this  administrative  construction  was  applied 
imder  the  act  of  1897  for  a  considerable  number  of  years. 
See  G.  A.  4326  (T.  D.  20,515),  decided  January  3,  1899, 
and  G.  A.  4929  (T.  D.  23,073),  decided  May  27,  1901. 

When  the  latter  decision  was  rendered  (May  27,  1901), 
however,  the  importer  appealed  from  the  ruling,  and  the 
Circuit  Court  for  the  Southern  District  of  New  York,  in 
Steinhardt  v.  United  StateSy  121  Fed.  Rep.  442,  reversed 
the  decision  of  the  Board  of  General  Appraisers  and  held 
that  the  articles  were  dutiable  as  bindings  under  the 
notions  schedule  and  not  as  braids  under  the  trimmings 
schedule.  The  reasoning  was  this — the  court  said  (p.  443) : 
*'The  articles  in  question  appear  to  be  narrow  woven  tapes 
of  cotton  used  largely  for  covering  the  seams  of  underwear 
and  waists.  The  Standard  Dictionary  gives  one  definition 
of  a  'braid'  as  'a  narrow,  flat  tape  or  woven  strip  for  bind- 
ing the  edges  of  fabrics,  or  for  ornamenting  them.'  If  these 
articles  are  braids  within  this  or  a  like  definition,  they  are 
also  bindings  or  tapes  within  paragraph  320  .  .  ." 
Thus  finding  the  articles  to  be  within  the  dictionary 
definition  of  both  braids  and  bindings,  as  the  trimmings 
schedule  in  which  braids  were  embraced,  paragraph  339, 
contained  a  general  qualification  that  articles  therein 
named  should  be  liable  to  the  duty  therein  specified  when 
''not  elsewhere  specially  provided  for  in  this  act,"  the 
court  held  that  as  the  braids  in  question  were  within  the 
dictionary  definition  of  bindings  they  were  therefore  other- 
wise provided  for  and  should  be  classed  within  the  notion 
schedule,  paragraph  320,  and  carry  the  lower  duty.  The 
Government  did  not  appeal  from  this  decision,  under  the 
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instructions  of  the  Attorney  General.  Such  instructions, 
however,  expressly  directed  that  in  all  future  importations 
the  decision  should  not  be  applied,  but  that  duty  should 
be  assessed  according  to  the  prior  practice  so  that  a  test 
case  might  be  made.  (T.  D.  24,269.)  It  is  persuasively 
indicated  by  what  we  shall  hereafter  state,  that  this  course 
was  followed,  because  the  record  in  the  Steinhardt  Case 
did  not  contain  what  was  deemed  to  be  adequate  proof  as 
to  the  accepted  commercial  designation  of  the  articles  to 
afford  a  proper  basis  for  testing  the  matter  in  that  case,  a 
deficiency  which  it  may  well  be  surmised  arose  from  the 
belief  on  the  part  of  the  Government  in  making  up  that 
case  that  the  settled  administrative  practice  based  upon 
the  previous  judicial  construction  would  not  be  departed 
from. 

The  classification  again  came  under  consideration  in 
what  is  known  as  the  Vom  Baur  Casey  and  much  testimony 
was  taken  before  the  board  "for  the  purpose  of  showing 
that  the  articles  were  commercially  known  as  braids,  and 
were  so  commercially  known  at  and  prior  to  the  passage 
of  the  tariff  act  of  1897,  and  therefore  dutiable  under  para- 
graph 339.''  In  an  exhaustive  review  of  the  evidence  in 
that  case  the  board  held  that  the  testimony  established 
that  there  had  been  no  change  in  the  commercial  designa- 
tion of  the  articles  since  1892,  at  which  time,  as  heretofore 
stated,  the  goods  were  commercially  known  as  ''feather- 
stitch braids,"  and  such  had  been  judicially  determined 
to  be  the  case  by  the  Circuit  Court  in  the  Dieckerhoff 
Case,  supra.  The  board  pointed  out  that  in  the  case  before 
it  the  importers  had  taken  a  position  the  opposite  to  that 
which  had  been  assumed  by  the  importers  in  the  Diecker- 
hoff Casey  since  in  that  case,  for  the  purpose  of  obtaining 
the  lower  duty  under  the  act  of  1890,  they  had  insisted 
that  the  articles  were  commercially  known  as  braids,  and 
were  dutiable  as  such;  and  in  the  case  under  consideration 
the  contention  was  that  there  was  no  general  and  definite 
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trade  designation  of  the  articles  as  braids,  since  liiey  were 
known  as  bindings  and  tapes,  as  well  as  by  the  name  of 
featherstitch  braids,  and  that  they  were  in  fact  tapes, 
having  been  produced  by  weaving  instead  of  by  braiding. 

The  following  questions  were  considered  by  the  board 
in  connection  with  an  extended  review  of  the  testimony: 

"First.  Were  these  goods  known  in  the  trade  and  com- 
merceof  this  country  at  and  immediately  prior  to  July  24, 
1897,  as 'braids'? 

*' Second.  If  the  goods  were  commercially  known  as 
*  braids'  at  and  inmiediately  prior  to  July  24,  1897,  are 
they  dutiable  under  paragraph  339?" 

On  the  record  before  it  it  was  foimd  ''as  matter  of  fact " : 

1.  That  the  goods  in  question  were  generally  known  in 
the  wholesale  trade  of  the  United  States  at  and  prior  to 
July  24,  1897,  ss  "featherstitch  braids." 

2.  That  the  term  "featherstitch  braids"  was  the  only 
genial  commercid  name  under  which  the  goods  were 
known  in  the  trade  and  commerce  of  this  country  at  and 
immediately  prior  to  July  24,  1897,  and  that  the  t^ms 
"seam  bindings,"  "finishing  tapes,"  and  others  are  sub- 
ordinate names  which  have  not  been  generally  employed 
to  designate  these  goods. 

The  board  concluded  its  opinion  as  follows: 
"In  view  of  these  findings,  we  think  the  case  is  dis- 
tinguished from  the  Steinhardl  Case  (supra).  That  case 
only  decided  that  if  the  articles  were  braids  within  the 
lexicographical  definitions  they  were  also  binding?  or 
tapes,  and  were  therefore,  more  specifically  provided  for 
in  paragraph  320.  There  was  no  satisfactory  testimony 
in  the  case  as  to  the  commercial  designation  of  the  articles, 
whereas  it  has  now  been  shown  by  competent  testimony 
that  they  are  generally  known  in  the  commerce  of  this 
coimtry  as  'braids,'  and  not  as  'tapes'  or  'bindings.^ 
The  Circuit  Cowrt  of  Appeals  in  Hitter  v.  United  States 
(106  Fed.  Rep.  73),  decided  that  cotton  braids  of  all 


Digitized  by  VjOOQ IC 


UNITED  STATES  v.  BARUCH.  197 

223  U.  8.  OiMDion  of  the  Court. 

classes  are  included  within  the  scope  of  paragraph  339. 
The  decision  of  the  court  is  in  part  as  follows:  'A  compari- 
son of  the  provisions  of  the  cotton  schedules  in  the  acts 
of  1894  and  1897  in  regard  to  the  classification  of  braids 
is,  however,  quite  significant  of  the  intent  of  Congress. 
Paragraph  263  of  the  act  of  1894,  whidi  corresponds  to 
paragraph  320  of  the  act  of  1897,  imposed  a  duty  of  45  per 
cent,  upon  cords,  braids,  etc.,  made  of  cotton,  but  braids 
are  omitted  in  pars^raph  320  of  the  new  act,  which  im- 
poses the  same  duty.  Paragraph  276  of  the  act  of  1894, 
which  corresponded  to  paragraph  329  of  the  new  act, 
omitted  braids,  which  was  inserted  in  paragraph  339 — 
the  one  under  consideration.  A  comparison  of  the  two 
acts  indicates  that  Congress  intentionally  took  braids 
out  of  the  45  per  cent,  paragraph,  where  it  had  be^i  in 
1894,  and  put  the  article  into  a  paragraph  imposing  the 
higher  rate  of  duty,  and  that  it  intended  to  impose  the 
rate  upon  the  articles,  irrespective  of  the  use  to  which  they 
might  be  applied.' 

''Under  this  decision,  featherstitch  braids,  which  were 
held  in  the  Dieckerhoff  Case  to  be  dutiaUe  as  'braids' 
under  the  act  of  1890,  and  which  we  have  found  were 
commercially  known  as  'braids'  at  the  time  of  the  pas- 
sage of  the  act  of  July  24,  1897,  are,  in  our  opinion,  duti- 
able as  assessed  under  the  provisions  of  paragraph  339 
of  the  act  of  July  24,  1897." 

On  the  appeal  of  the  importers,  the  decision  was 
affirmed,  "on  the  opinion  of  the  Board,"  which  is  set  out 
verbatim  in  the  report  of  the  case.  Vom  Baur  v.  United 
StateSj  141  Fed.  Rep.  439.  An  appeal  was  taken  from 
the  decision,  but  it  was  subsequently  dismissed  without 
prejudice. 

As  abeady  stated,  the  Board  of  General  Appraisers, 
in  the  case  at  bar,  rested  their  decision  upon  the  evidence 
tak^i  and  its  ruling  in  the  Vam  Baur  Case.  As  also 
stated,  that  evidence  was  supplemented  in  the  Circuit 
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Court  by  evidence  taken  on  behalf  of  both  parties  to  the 
controversy.  Such  further  testimony,  it  was  observed 
by  the  Circuit  Coiul;,  did  not  tend  to  weaken  the  con- 
clusion reached  by  the  board,  ''that  these  goods  were 
known  generally  in  the  trade  as  featherstitch  braids  prior 
to  1897,"  but  "in  truth  it  serves  to  strengthen  it." 

In  the  opinion  of  the  Circuit  Court  of  Appeals,  revers- 
ing the  decision  of  the  Circuit  Coiul;,  the  court  referred 
to  the  "merchandise  in  question"  as  consisting  "of  nar- 
row woven  strips  bearing  'featherstitch'  or  'herringbone' 
ornamentation,"  and  substantially  conceded  that  the 
Circuit  Coiut  and  Board  of  Appraisers  correctly  decided 
"that  prior  to  1897  it  was  generally  commercially  desig- 
nated as  'featherstitch  braid.'"  Accepting  this  com- 
mercial designation,  however,  and  evidently  relying  upon 
the  reasoning  of  the  opinion  in  the  Steinhardt  Casey  it  was 
in  effect  held  that  the  braids  in  question  were  not  used 
"for  ornamental  piuix)ses  solely,"  but  "being  used  for 
the  purpose  of  binding  seams  are,  in  our  opinion,  the  kind 
of  braids  properly  called  bindings."  Referring  to  §  320 
of  the  act  of  1897  as  the  "notions"  paragraph,  and  §  339 
as  the  "trimmings"  paragraph,  the  court  then  said: 

"And  we  think  that  it  may  fairly  be  assumed  that  when 
Congress  inserted  the  word  'bindings'  in  the  'notions' 
paragraph  and  transferred  the  word  'braid'  to  the  'trim- 
mings' paragraph  with  words  of  qualification,  it  intended 
to  embrace  in  the  latter  paragraph  only  such  braids  as 
were  not  bindings. 

"If  the  articles  are  bindings  as  well  as  braids,  the  pro- 
vision in  the  'notions'  paragraph  is  the  more  specific. 
Bindings  are  embraced  without  words  of  restriction  or 
qualification.  These  articles  as  bindings  are  necessarily 
included  and  they  are  specially  provided  for  elsewhere 
in  paragraph  339." 

There  is  no  substantial  dispute  as  to  the  correctness 
of  the  findings  of  the  Board  of  General  Appraisers  that 
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the  goods  in  question  were  genially  known  in  the  whole- 
sale trade  of  the  United  States  at  and  prior  to  July  24, 
1897,  as  ''featherstitch  braids,"  and  at  such  period  that 
designation  "was  the  only  general  commercial  name  under 
which  the  goods  were  known  in  the  trade  and  commerce  of 
this  coimtry."  That  the  tariff  act  of  1897  was  drafted 
and  was  adopted  by  Congress  in  the  light  of  the  then 
fixed  practice  of  the  Government  to  assess  such  articles  as 
''braids,''  irrespective  of  the  subsidiary  names  which 
may  have  been  applied  by  some  who  used  the  articles 
or  without  regard  to  some  of  the  special  uses  of  which 
they  were  susceptible  of  being  put  is  not  open  to  reason- 
able contention.  This  being  the  case,  we  are  unable  to 
conclude  that  Congress,  knowing  the  commercial  as  well 
as  the  tariflf  designation  of  the  articles,  reemployed  the 
term  braids  in  the  act  of  1897,  and  yet  intended  that 
some  of  the  articles  embraced  within  the  commercial 
designation  should  be  taken  out  of  that  designation  and 
treated  for  the  purpose  of  assessment  of  duty  as  being 
that  which  they  were  not,  because  they  possessed  featiues 
of-  utility  as  well  as  ornamentation. 

When  the  contentions  which  had  arisen  concerning 
the  dutiable  character  of  the  articles  imder  the  act  of 
1890  are  taken  into  view  and  the  claims  there  made  by 
the  importers  as  to  their  natiu'e  and  character  for  the 
purpose  of  subjecting  them  to  a  lower  duty  are  borne  in 
mind,  we  think  the  shifting  of  braids  from  the  lower  duty 
of  the  notions  schedule  to  the  higher  duty  of  the  trimmings 
schedule,  without  any  change  of  phraseology  to  indicate 
that  it  was  the  purpose  to  depart  from  the  settled  com- 
mercial meaning  of  the  word  braids,  plainly  manifested 
the  purpose  of  Congress  to  accept  that  designation  and 
make  it  applicable,  and  hence  to  subject  the  articles,  im- 
der their  accepted  designation,  to  the  higher  duty  placed 
upon  the  articles  embraced  in  the  schedule  to  which 
braids  were  transferred.    Any  other  view  would  render 
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necessary  the  conclusion  that  it  was  the  intention  of 
Congress  in  using  the  word  braids  not  to  adhere  to  the 
then  well-settled  commercial  and  tariff  meaning  of  the 
term,  but  to  use  the  word  in  a  sense  different  from  that 
which  was  accepted  for  the  purpose  of  renewing  a  conflict 
as  to  the  proper  meaning  of  the  word,  which  had  been 
flagrant  under  the  prior  act.  While  these  conclusions 
need  no  reinforcement,  their  soundness  is  additionally 
and  cogently  sustained  by  the  construction  given  to  the 
act  upon  its  adoption  and  the  consequent  administrative 
enforcement  of  the  same  which  prevailed  without  question 
for  so  considerable  a  time. 

The  decree  of  the  Circuit  Court  of  Appeals  is  reversed, 
and  that  of  the  Circuit  Court  is  affirmed;  and  the  case  is 
remanded  to  the  District  Court  of  the  United  States  far 
the  Sordhem  District  of  New  York. 


JACOBS  V.  PRICHARD,  TRUSTEE. 

EBBOK   TO   THE    SUPREME    COURT   OP   T5E    STATE    OF 
WASHINGTON. 

No.  93.   Submitted  December  8, 1911.— Decided  Febmaiy  19, 1912. 

In  allotting  Indian  lands,  Congress  can  determine  the  conditions  imder 
which  they  shall  be  alienated  by  the  allottees,  and  titles  resting  on 
deeds  of  Commissioners  and  consents  of  the  allottees  required  by 
the  statute  under  which  the  lands  were  allotted  are  to  be  deter- 
mined by  the  Federal  statute,  and  not  by  the  laws  of  the  States. 

Under  the  act  of  March  3, 1893,  27  Stat.  612,  c.  209,  and  the  amenda- 
tory act  of  June  7,  1897,  30  Stat.  62,  c.  3,  carrying  out  the  treaty 
with  the  Omaha  Indians  of  1854,  the  consent  required  to  be  given 
to  the  Commissioner  for  sale  of  land  of  allottee  Indians  in  the 
Puyallup  Reservation  in  Washington  was  not  a  mere  power  to  sell 
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which  terminated  with  the  death  of  the  giver,  but  an  agreement 
which  ocmtinued  in  force  after  death. 

The  rule  that  where  ambiguity  exists  courts  will  follow  the  constaoic- 
tion  placed  on  a  statute  by  the  Department  charged  with  its  execu- 
tion is  strengthened  where  the  statute  itself  directs  such  Depart- 
ment to  make  the  necessary  regulations  to  carry  it  into  effect. 

Habits  of  Indian  life  will  be  ccmsidered  in  construing  a  statute  provid- 
ing methods  for  a  sale  of  Indian  lands,  and  it  will  not  be  presumed 
that  Congress  would  insert  therein  a  condition  which  defeats  an 
approved  sale  by  the  death  of  a  roving  Indian  before  the  delivery 
of  the  deed. 

46  Washington,  562,  affirmed. 

Th£  factS;  which  involve  the  title  to  lands  m  the  Puyal- 
lup  Indian  Reservation  allotted  under  the  treaty  with 
the  Omaha  Indians  and  the  acts  of  Mardi  3,  1893,  and 
June  7,  1807,  are  stated  in  the  opinion. 

Mr.  W.  H.  DoolitOe,  with  whom  Mr.  E.  D.  Wilcox  and 
Mr.  Jesse  Thomas  were  on  the  brief,  for  plaintiffs  in  error: 

It  is  immaterial  in  this  case  whether  or  not  the  Depart- 
ment has  construed  the  so-called  consent  to  be  something 
more  than  a  naked  power  to  sell,  as  this  is  a  question  of 
law,  and  not  of  fact,  and  while  the  findings  of  the  De- 
partment of  the  Interior,  especially  the  Land  Department 
and  its  various  branches,  are  held  to  be  binding  on  ques- 
ticms  of  fact,  no  such  rule  can  be  found  as  to  questions  of 
law  on  ruling3  made  by  (^cers  of  the  departments  of  the 
Government.  Moore  v.  Robhms,  96  U.  S.  530;  Marquez  v. 
Frisbie,  101  U.  S.  473;  Sheptey  v.  Cowen,  91  U.  S.  330; 
Johnson  v.  Towsley,  13  Wall  72;  Quimby  v.  CorUan,  104 
U.  S.  420. 

The  regulation  of  a  department  of  the  Government  is 
not  to  control  the  construction  of  an  act  of  Congress  when 
its  meaning  is  plain.    Robertson  v.  Downing,  127  U.  S.  402. 

Even  if  there  was  trust  created  in  the  commission  to  sell 
this  land,  it  is  not  a  trust  coupled  with  an  interest,  and  it 
would  not  siurvive. 
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The  Indians  gave  up  their  claims  to  other  land  and  took 
this  in  payment,  and  after  the  issuance  of  the  patent  to  an 
individual,  it  was  his  absolutely  and  for  value  given. 
Lykina  v.  McGrath,  184  U.  S.  169. 

The  consent  was  a  naked  power  to  sell,  and,  where,  as 
in  the  case  at  bar,  no  sale  was  made  during  the  period  of 
ownership  by  the  giver  of  the  consent,  the  power  termi- 
nated. The  title  to  the  land  had  passed  from  the  United 
States  by  its  patent  and  the  commissioners  were  only 
agents  of  the  Indian  to  sell  the  land.  No  sale  having  been 
made  there  was  nothing  to  continue  in  force  after  death, 
as  the  land,  after  the  death  of  the  allottee,  was  the  prop- 
erty of  another.  Under  the  act  of  Congress  of  1887,  24 
Stats.  388,  the  laws  of  the  State  of  Washington  govern 
the  descent  of  this  land.  See  Session  Laws  of  1895,  §  1, 
p.  197. 

As  to  the  construction  of  the  acts  of  1893  and  of  1897 
in  their  application  to  the  Puyallup  Indians  and  their 
lands,  see  United  States  v.  Kopp,  110  Fed.  Rep.  160; 
Ooudy  V.  Meath,  38  Wisconsin,  129,  aff'd  in  Gaudy  v. 
Meaih,  203  U.  S.  146;  Worlornote-tke-tying  v.  Carter,  53 
Pac.  Rep.  106;  Re  Huff,  197  U.  S.  488. 

After  the  death  of  the  parents  in  order  to  divest  these 
heirs  of  their  title  to  the  land  one  of  two  things  must 
appear:  First,  that  the  plaintiffs  in  error,  having  power 
to  do  so,  have  conveyed  the  land;  which  it  is  nowhere 
claimed  they  have  done;  or  second,  that  the  paper  ex- 
ecuted gave  some  right  or  authority  to  the  commissioner 
that  survived  the  giver.  The  instrument  of  March  7, 
1898,  is  of  no  greater  power  or  authority  than  an  ordinary 
power  of  attorney,  and  is  subject  to  the  same  rules  and 
restrictions.  Hunt  v.  Rcmsmanier^s  Admstrs.,  8  Wheat. 
174. 

The  power  of  an  agent  ceases  on  the  death  of  his  prin- 
cipal. If  an  act  of  agency  be  done,  subsequent  to  the 
deoease  of  the  principal,  though  his  death  be  unknown  to 
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the  agent,  the  act  is  void.  Glat  v.  GaUoway,  4  Peters,  332; 
McCasky  v.  Barr,  50  Fed.  Rep.  712;  Frink  v.  Roe,  70 
California,  296;  Staples  v,  Broadbury,  8  Maine,  181; 
Story  on  Agency,  §  489;  Norton  v.  Sjolseih,  43  Washing- 
ton, 327. 

Even  if  there  had  been  a  trust  imposed  upon  the  com- 
missioner by  consent,  it  was  revoked  by  the  death  of 
Charley  Jacobs  prior  to  its  execution.  Harmon  v.  Smith, 
38  Fed.  Rep.  482;  4  Kent's  Comm.  310  and  note;  Gariland 
v.  Nunn,  11  Arkansas,  720;  Bradstreet  v.  KinseUa,  76 
Missouri,  63;  28  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  1000. 

The  Secretary  of  the  Interior  has  no  judicial  power  to 
adjudge  a  forfeiture,  to  decide  questions  of  inheritance  or 
to  divest  the  owner  of  his  title  without  his  knowledge  or 
consent.  Richardville  v.  Thorp,  28  Fed.  Rep.  52;  Jon£8 
V.  Meehan,  175  U.  S.  1. 

To  allow  the  construction  contended  for  by  respondent, 
means  that  the  property  of  plaintiffs  in  error  will  be  taken 
from  them  without  due  process  of  law,  and  contrary  to 
the  Fourteenth  Amendment. 

Plaintiffs  in  error  have  been  vested  with  the  title  by 
descent  from  their  ancestors  and  caimot  be  divested  of  the 
title  without  being  made  personally  parties  to  the  pro- 
ceeding. 

The  record  does  not  show  a  long  continued  construction 
of  this  consent  or  that  it  has  become  a  rule  of  property,  or 
that  there  is  any  title  involved,  except  that  in  this  case. 
This  is  the  first  time  the  matter  has  ever  been  before  any 
court. 

Defendant  in  error  made  no  inquiry  or  investigation 
before  his  purchase,  but  relied  wholly  upon  the  regularity 
of  the  proceedings. 

The  act  of  March  3,  1893,  is  in  derogation  of  the  usual 
and  ordinary  rights  of  citizens,  and  it  will  not  be  enlarged, 
but  will  rather  be  limited  and  strictly  construed  by  the 
court. 
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Mr.  Stanton  Warburton,  with  whom  Mr.  Overton  G. 
Ellis  and  Mr.  John  D.  Fletcher  were  on  the  brief,  for  de- 
fendant in  error: 

The  allottees  named  in  the  patent  from  the  United 
States  took  a  base  or  quaUfied  fee  simple  title  subject  to 
temporary  restrictions  on  the  right  of  alienation  as  held 
by  the  Supreme  Court  of  the  State  of  Washington  in 
passing  upon  a  similar  patent.  Guyatl  v.  Kautz,  41 
Washington,  115. 

The  question  here  iM^sented  for  determination  is  not 
what  title  Charley  Jacobs  took  as  head  of  a  family  under 
the  patent,  but  what  was  the  nature  and  effect  of  the 
written  agreement  of  consent  executed  by  the  allottees 
on  March  7,  1898,  to  the  commissioner,  appointing  him 
trustee  to  sell  the  land  in  question  under  the  provisions  of 
the  acts  of  March  3,  1893,  and  June  7,  1897.  The  act  of 
June  7, 1897,  is  in  all  respects  similar  to  the  act  of  March  3, 
1893,  except  that  it  reduces  the  number  of  commissioners 
to  one  instead  of  three.  The  act  of  March  3,  1893,  does 
not  contemplate  the  execution  of  successive  agreements  of 
consent;  its  terms  were  complied  with  by  the  execution  of 
the  one  agreement  of  consent  provided  for  in  said  act, 
by  the  original  allottees. 

The  United  States  was  not  under  any  obligations  to 
patent  these  lands  to  the  Indians.  Its  determination  so 
to  do  was  voluntary  and  was  an  act  of  gratuity.  It  there- 
fore had  the  power  to  place  any  condition  it  might  see  fit 
in  the  grant.    Eells  v.  Ross,  64  Fed.  Rep.  417,  421. 

The  restriction  of  alienation  was  a  valid  restriction,  in 
no  wise  inconsistent  either  with  the  estate  granted  or  with 
the  citizenship  of  the  Indian.  It  was  so  held  in  Smythe 
V.  Henry,  41  Fed.  Rep.  705;  Libby  v.  Clark,  118  U.  S. 
250. 

The  patent  issued  on  January  30,  1886,  prohibited, 
absolutely,  alienation  for  a  longer  period  than  two  years. 

Congress,  in  pursuance  of  the  power  reserved  in  the 
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patent  itself,  did,  by  Uie  act  of  Mardi  3,  1893,  confer  the 
power  of  alienation  and  prescribe  the  mann^  of  its  exer- 
cise. The  Government  had  reserved  this  poww  in  the 
patent  itself,  and  the  courts  have  no  authority  to  invoke 
any  technical  rules  of  conveyancing  to  change  or  modify 
the  manner  in  said  act  provided.  Smythe  v.  Henry,  41 
Fed.  Rep.  705. 

The  D^artment  of  the  Interior  has  universally,  in  all 
its  dealings  with  the  Puyallup  Indians  and  these  Indian 
lands,  construed  the  act  in  this  manner.  See  lett^  of 
July  2,  1897,  to  Clinton  A.  Snowden,  which  contains  a 
clear  statement  of  the  construction  of  the  Department  as 
to  the  meaning  of  this  act,  and  the  court  should  be  slow 
to  adopt  a  different  construction  when  the  terms  of  the 
statute  warrant  the  construction  given  it  by  the  Depart- 
ment. 

Where  a  statute  entrusted  the  carrying  out  of  its  own 
provisicms  to  one  of  the  Executive  Departments  of  the 
Government,  the  interpretation  of  the  statute  by  such 
department  will  be  followed  by  the  courts  unless  there  are 
most  cogent  reasons  to  the  contrary.  Prichard  v.  Jacobs, 
46  Washington,  562,  570;  United  States  v.  Moore,  95  U.  S. 
760,  764;  Edwards  v.  Darby,  12  Wheat.  206;  Brown  v. 
United  States,  113  U.  8. 568, 574;  Louisiana  v.  Garfield,  211 
U.  S.  70,  78;  Robertson  v.  Downing,  127  U.  S.  607,  614; 
United  States  v.  State  Bank,  6  Peters,  29,  40. 

In  all  cases  of  ambiguity  the  contemporaneous  construc- 
tion not  only  of  the  courts  but  of  the  departments,  and 
even  of  the  officials  whose  duty  it  is  to  carry  the  law  into 
effect,  is  universally  held  to  be  controlling.  Schell  v. 
Fauche,  138  U.  S.  562,  573;  United  States  v.  Cerecedo,  209 
U.  S.  337;  Hastings  &  Dakota  R.  Co.  v.  Whitney,  132  U.  S. 
357,  366;  United  States  v.  Burlington  R.  R.  Co.,  96  U.  S. 
334;  United  States  v.  Pugh,  99  U.  S.  265,  272;  Hahn  v. 
United  States,  107  U.  S.  402,  406;  Smythe  v.  Fiske,  23 
Wan.  374, 383;  United  States  v.  Johnson,  124  U.  S.  236, 255; 
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United  Staies  v.  Finnell,  185  U.  S.  236,  254;  United  States 
V.  Alabama  R.  R.  Co.,  142  U.  S.  615,  622;  United  States  v. 
PhUbricky  120  U.  S.  52,  59;  Stuart  v.  Laird,  1  Cranch,  299, 
309. 

State  courts  have  likewise  followed  this  same  rule  in 
construing  statutes.  McSorley  v.  HiU,  2  Washington, 
638,  651;  Keane  v.  Brygger,  3  Washington,  338,  350; 
Sutherland,  Stat.  Const.  (2d  ed.),  §  474;  Smith  v.  Ross,  42 
Washington,  439,  445;  Blair  v.  Brown,  17  Washington, 
570,  573. 

The  Supreme  Court  of  Wisconsin  holds  that  a  uniform 
construction  by  the  department  to  which  an  act  is  re- 
ferred for  the  carrying  out  of  its  provisions  will  be  followed 
by  the  courts  even  when  the  courts  would  not  have  so 
construed  the  act  in  the  first  instance.  Herrington  v. 
Smith,  28  Wisconsin,  68;  Bloxham  v.  Electric  Light  (Fla.), 
18  So.  Rep.  444;  Copper  Queen  Mining  Co.  v.  Arizona,  84 
Pac.  Rep.  511,  516;  Van  Veen  v.  Graham  County,  108  Pac. 
Rep.  (Ariz.)  252. 

The  land  was  sold  for  its  fair  value.  The  purchaser 
has  paid  the  price.  The  Department  has  examined  and 
approved  all  steps  leading  up  to  the  deed,  and  the  pur- 
chaser took  his  deed  relying  upon  the  Department,  to 
which  the  act  itself  entrusted  the  execution  of  its  provi- 
sions, as  having  done  its  duty  in  the  premises.  The  pur- 
poses of  the  act  have  been  fully  met;  viz. :  the  protection  of 
the  Indians  from  improvident  sales. 

It  makes  no  difference  that  Charley  Jacobs  was  a  citi- 
zen of  the  United  States.  There  is  no  authority  for  the 
contention  that  a  citizen  cannot  hold  a  base  or  qualified 
title.  There  is  ample  authority  for  the  converse.  Beck  v. 
Flourney  Co.,  65  Fed.  Rep.  30, 35;  Eells  v.  Ross,  64  Fed. 
Rep.  417,  421;  Smythe  v.  Henry,  41  Fed.  Rep.  705;  Uniied 
States  V.  Flourney  Co.,  71  Fed.  Rep.  576,  579. 

The  authorities  relied  upon  by  the  plaintiffs  in  error  are 
not  applicable.     Guy  all  v.  Kautz,  41  Washington,  115; 
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Pickering  v.  Lamax,  146  U.  S.  310, 316;  Lykina  v.  McGrath, 
184  U.  S.  169. 

The  fact  that  this  land  has  advanced  in  value  dnce  the 
sale,  is  no  reason  whatever  for  now  seeking  to  so  construe 
the  statute  as  to  invalidate  the  title  of  the  defendant  in 
error. 

Since  the  decision  in  the  case  at  bar,  the  Supreme  Court 
of  the  State  of  Washington  has  passed  upon  the  same 
question,  and  followed  this  decision  in  the  case  of  LitUe 
BiU  V.  Swanaon,  117  Pac.  Rep.  481;  LUUe  BUI  v.  Dyslin, 
117  Pac.  Rep.  487. 

See  also  on  question  of  Indian  lands  and  the  government 
supervision  over  the  same,  Cherokee  Nation  v.  Hitchcock, 
187  IT.  S.  294;  Starr  v.  Campbell,  208  U.  S.  527;  Marquez  v. 
Friabie,  101  U.  S.  473. 

Mr,  Justice  McKbnna  deUvered  the  opinion  of  the 
court. 

Error  to  the  Supreme  Ck)urt  of  Washington  to  review 
a  decree  of  that  court  which  aflSrmed  a  decree  of  the 
Superior  Court  of  the  Coimty  of  Pierce  adjudging  defend- 
ant in  error,  who  was  plaintiff  in  the  trial  court,  to  be  the 
owner  of  the  east  half  and  the  east  half  of  the  east  half  of 
the  west  half  of  the  northeast  quarter  of  the  northwest 
quarter  of  section  35,  township  21  N.,  R.  3  east  of  the  Wil- 
lamette Meridian,  Pierce  Coimty,  Washington,  formerly 
in  King  County,  Washington. 

The  land  Ues  in  the  Puyallup  Indian  Reservation  and 
was  allotted  or  patented  by  the  tJnited  States  on  Janu- 
ary 30,  1886,  to  Charley  Jacobs,  the  head  of  a  family 
consisting  of  himself,  Julia,  Annie,  Frank  and  Oscar,  all 
Puyallup  Indians,  the  allotment  or  patent  being  subject 
to  the  stipulations  and  conditions  contained  in  Art.  6  of 
the  treaty  of  the  United  States  with  the  Omaha  Indians. 
Plaintiffs  in  error  were  not  named  in  the  patent,  they 
not  then  being  bom. 
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Defendant  in  etror  claims  title  under  a  deed  dated  Feb- 
ruary 27,  1901,  from  C.  A.  Snowden,  trustee  and  commis- 
sions of  Puyailup  lands,  appointed  by  the  United  States 
Government  under  an  aet  of  Ck>ngre8S  dated  March  3, 
1893  (27  Stat.  612,  c.  209),  and  an  amendatory  act  passed 
June  7,  1897  (30  Stat.  62,  c.  3). 

Plaintiffs  in  sror  claim  title  to  an  undivided  one-third 
part  of  the  luids  as  heirs  of  Charley  and  Julia  Jacobs, 
deceased,  and  contend  tliat  the  deed  from  Snowden  is 
void  as  #0  them  or  as  to  the  interest  they  would  take  as 
such  heirs  for  the  reason  that  the  Snowden  sale  and  deed 
were  af  ts  the  death  of  Charley  and  Julia  Jacobs. 

Article  6  of  the  treaty  of  the  United  States  wiUi  the 
Omaha  Indians  (March  16,  1854,  10  Stat.  1043),  to  the 
conditions  of  which  the  patent  to  Charley  Jacobs  was 
made  subject,  empowered  the  President  to  cause  allot- 
ments to  be  made  from  reservation  lands  to  such  Indians 
as  were  willing  to  avail  themselves  of  the  privilege  and 
who  would  locate  on  the  same  as  permanent  homes.  The 
patent  was  to  be  issued  upon  the  further  condition  tliat 
the  assigned  land  dbould  not  ''be  aUened  or  leased  for  a 
longer  term  than  two  years"  and  ''should  be  exempt 
from  levy,  sale  or  forfeitm^."  Upon  the  formation  of  a 
State  these  restrictions  could  be  removed  by  the  legida- 
ture,  but  it  was  provided  that  they  could  not  be  removed 
without  the  consent  of  Congress.  It  was  also  provided 
that  lands  not  necessary  for  assignment  might  be  sold 
for  the  benefit  of  the  Indians  imder  such  rules  and  regula- 
tions as  might  thereafter  be  prescribed  by  Congress  or 
the  President  of  the  United  States. 

Under  the  act  of  March  3,  1893,  the  Presid^it  was 
empowered  to  appoint  a  conmiission  of  three  p^'sons  to 
select  and  appraise  such  portion  of  the  allotted  lands  not 
required  for  homes  of  the  Indian  allottees.  It  was  pro- 
vided that  if  the  Secretary  of  the  Interior  approved  the 
selections  and  the  appraisement  the  lands  selected  should 
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be  sold  for  the  benefit  of  the  allottees,  after  due  notioe^ 
at  public  auction,  at  no  less  than  the  appraised  value. 

It  was  the  duty  of  the  commission  to  superintend  the 
sale  of  the  lands,  ascertain  the  true  owners  thereof,  and 
have  guardians  appointed  for  minor  heirs  of  deceased  al- 
lottees and  make  deeds  of  the  lands  to  the  purchasers 
thereof,  subject  to  the  approval  of  the  Secretary  of  the 
Interior.  The  deeds,  it  was  provided,  should  operate  as 
a  complete  conveyance  of  the  lands  upon  a  full  payment 
of  the  purchase  money.  The  disposition  of  the  money 
was  provided  for,  and  it  was  provided  further  that  no 
part  of  the  lands  should  be  offered  for  sale  until  the  Indian 
or  Indians  entitled  to  the  same  should  sign  a  written 
agreement  consenting  to  the  sale  thereof,  and  appointing 
the  commissioners,  or  a  majority  of  them,  trustees  to  sell 
the  land  and  make  deeds  to  the  purchasers.  The  ap- 
proval of  the  Secretary  was  made  necessary  to  the  validity 
of  the  deeds,  and  he  was  directed  to  make  all  necessary 
regulations  to  carry  out  the  provisions  of  the  act. 

On  November  6,  1893,  the  Secretary  instructed  the 
commissioners,  in  accordance  with  the  terms  of  the  act 
as  to  the  appraisement  of  the  lands,  and  to  ascertain  who 
were  allottees  or  the  heirs  of  allottees  or  heads  of  families 
under  the  laws  of  Washington,  to  have  guardians  ap- 
pointed for  the  minor  heirs  of  deceased  allottees  and  to 
obtain  the  consent  of  the  heirs  of  twenty-one  years  and 
of  such  guardians.  The  commissioners  were  directed  to 
report  to  the  Secretary  their  action  for  approval,  and,  if 
approved,  further  instructions  were  to  be  given. 

By  an  act  subsequent  to  that  of  March  3,  1893,  to-wit, 
an  act  of  June  7,  1897,  the  nimiber  of  commissioners 
was  reduced  to  one  and  Clinton  A.  Snowden  was  ap- 
pointed commissioner.  Instructions  were  given  to  him 
and  he  was  informed  as  follows:  ^'That  the  title  under 
these  patents  vests  in  the  family  whose  names  are  recited 
in  the  patent,  and  not  in  the  head  of  the  family.  It  ii 
VOL.  ccxxiii — 14 
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neoeflsary  to  obtain  the  written  consent  of  all  the  members 
of  the  family  named  in  the  patent.  That  it  is  necessary 
to  have  le^  guardians  appointed  for  minors  who  are 
themselves  allottees^  but  not  minor  heirs  of  deceased 
allottees.  It  is  necessary  to  obtain  the  written  consent 
of  sale  of  allotments  of  aJl  members  of  the  family  named 
in  the  patent,  and  natural  guardians  and  parents  of  minors 
are  incompetent  for  this  purpose,  as  in  the  case  of  minor 
heirs  of  deceased  allottees." 

On  January  18,  1901,  in  answer  to  an  inquiry  of  Snow- 
den,  the  Secretary  instructed  him  that  where  the  allottees 
and  true  owners  of  the  lands  had  executed  consents  of  sale 
which  had  been  approved  by  the  Secretary  it  was  the 
practice  of  the  Department  to  continue  the  sale  of  the 
lands  cova:^  thereby,  though  the  allottee  or  owner  died, 
and  to  distribute  the  fimds  arising  therefrom  to  his  or  her 
heirs,  the  Department  regarding  the  ''consents  as  remain- 
ing in  full  force  and  effect  upon  the  decease  of  the  Indian 
executing  the  same,"  they  being  ''in  the  nature  of  an  agree- 
ment or  contract  to  be  carried  out  for  the  sole  benefit  of 
his  heirs  in  case  of  his  decease."  The  Secretary  added: 
"These  lands  are  sold  imder  the  provision  of  the  Act  of 
Congress,  March  3,  1893,  and  not  under  the  laws  of  the 
State  of  Washington.  .  .  .  It  is  for  the  Department 
to  pass  upon  the  sufficiency  of  consents  and  not  the  courts 
of  the  State  of  Washington." 

Charley  Jacobs  was,  as  we  have  seen,  the  grantee  in  the 
patent  as  the  head  of  a  family  consisting  of  himself,  Julia, 
Annie,  Frank  and  Oscar.  Julia  was  his  wife,  Annie  his 
sister,  Frank  his  son  by  a  former  wife,  and  Oscar  his  son 
by  his  wife,  Julia. 

lillie  Jacobs  and  Ruther  Jacobs,  plaintiffs  in  error,  are 
respectively,  a  daughter  and  son  of  Charley  and  Julia  and 
were  bom,  respectively,  in  the  years  1888  and  1891 — ^that 
is,  after  the  patent  was  issued — and  necessarily  were  not 
named  therein. 
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Annie,  who  was  named  in  the  patent,  died  in  Novem* 
ber,  1888,  never  having  been  married,  and  leaving  Chariey 
Jacobs  her  sole  heir.  He,  on  the  seventh  of' March,  1808, 
Julia  Jacobs  and  Frank  Jacobs,  all  of  age  and  named  in  the 
patent,  executed  a  written  consent  required  by  the  statute 
directing  Commissioner  Snowden  to  sell  the  lands. 

Chariey  Jacobs,  as  guardian  of  Oscar  Jacobs,  named  in 
the  patent,  having  been  previously  appointed  by  the 
Superior  Court  of  Pierce  County,  executed  a  similar  con- 
sent and  also  a  similar  consent  as  the  sole  heir  of  Annie, 
named  in  the  patent. 

These  consents  and  other  papers  were  duly  transmitted 
to  the  Secretary  of  the  Interior  and  approved  by  him, 
and  Snowden,  on  the  twenty-seventh  of  February,  1901, 
duly  offa:ed  the  lands  for  sale  at  public  auction.  They 
were  purchased  by  A.  G.  Prichard,  trustee,  in  accordance 
with  the  statute,  he  making  the  payment  required.  Snow- 
den executed  a  deed  to  him,  which  was  duly  approved  by 
the  Secretary  of  the  Interior,  and  duly  recorded  in  the 
Office  of  Indian  Affairs. 

Prior  to  the  commencement  of  this  action  Prichard 
made  the  payments  required,  which  were  received  and 
accepted  by  the  Interior  Department  for  distribution  to 
those  entitled  to  the  same,  including  Ruther  Jacobs  and 
Lillie  Jacobs,  plaintiffs  in  error.  Their  guardian,  E.  D. 
Wilcox,  has  not  received  the  same  and  refused  to  accept 
the  siun,  except  a  cash  pajrment  of  $420. 

Charley  Jacobs  died  January  2,  1900,  leaving  surviving 
him,  among  others,  the  plaintiffs  in  error,  who,  as  we  have 
said,  were  not  named  in  the  patent.  His  death  was  re- 
ported to  the  Commissioner  of  Indian  Affairs  by  Snowden 
May  1,  1900. 

Wilcox  is  the  duly  appointed  guardian  of  plaintiffs  in 
error,  and  reported  to  the  court  the  receipt  by  him  of  the 
payment  of  $420  made  by  Prichard.  He  did  not  know, 
however,  that  the  sale  by  Snowden  was  after  the  death  of 
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Charley  Jaoobs,  father  of  plaintiffs  in  error,  until  after  the 
commencement  of  this  suit,  and,  as  soon  as  he  discovered 
that  fact,  refused  to  receive  any  further  payment.  The 
money  received  by  plaintiffs  in  error  as  their  share  of  the 
purchase  price  of  the  land  was  tendered  to  defendant  in 
error  prior  to  the  trial  of  the  action. 

At  the  time  Prichard,  defendant  in  error,  purchased  the 
]and  he  did  not  know  of  the  death  of  Charley  Jacobs,  and 
was  at  no  time  advised  of  it  or  of  the  existence  of  plaintiffs 
in  error  until  shortly  before  bringing  this  action.  He  pur- 
chased the  property  in  good  faith,  relying  upon  the  rep- 
resentations of  Snowden,  and  in  the  full  belief  of  the 
r^ularity  of  the  proceedings. 

We  have  stated  the  facts  thus  fully,  although  they  are 
not  disputed,  as  they  exhibit  clearly  upon  what  right  the 
Secretary  of  the  Interior  proceeded  in  his  instructions  to 
Commissioner  Snowden  and  the  strict  compliance  of  the 
latter  with  those  instructions.  It  will  be  observed  that 
where  the  allottees  and  true  owners  executed  consents 
which  had  been  approved  by  the  Secretary,  it  was  the 
practice  of  the  Department  to  continue  the  sale  of  the 
lands  covered  thereby,  though  the  allottee  or  owner  died, 
and  to  distribute  the  funds  arising  therefrom  to  his  or  her 
heirs,  the  Department  r^arding  the  "consents  as  remain- 
ing in  f uU  force  upon  the  decease  of  the  Indian  executing 
the  same,"  they  being  "in  the  nature  of  an  agreement  or 
contract  to  be  carried  out  for  the  sole  benefit  of  his  heirs 
in  case  of  his  decease.'^  The  Secretary  expressed  the  view 
that  the  "lands  are  sold  imder  the  provisions  of  the  act 
of  Congress,  March  3,  1893,  and  not  under  the  laws  of 
Washington.  .  •  .  It  is  for  the  department  to  pass 
upon  the  sufficiency  of  consents  and  not  the  courts  of 
Washington.'' 

Defendant  in  error  takes  the  view  that  the  consents 
remained  good  after  the  decease  of  the  Indian  who  gave 
them,  in  this  case  Charley  Jacobs,  and  was  "in  the  nature 
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of  a  pennanent  power  or  trusteeship."  On  the  other  hand, 
plaintiffs  in  error  contend  that  the  consent  was  a  "naked 
power  to  sell,"  and  terminated  with  the  death  of  the 
giver. 

There  can  be  no  doubt  of  the  power  of  Congress  to  give 
character  to  the  consents.  United  States  ex  rel.  Lowe  v. 
Fisher  J  ante,  p.  95;  The  Cherokee  Nation  et  al.  v.  Whitmiref 
Trustee,  ante,  p.  108.  The  questions  in  the  case,  therefore, 
turn  upon  the  statute,  and  both  sides  invoke  it  to  sustain 
their  respective  contentions. 

The  patent  to  Charley  Jacobs  was  made  subject  to  the 
conditions  and  restrictions  of  the  sixth  article  of  the  treaty. 
In  other  words,  there  was  a  limitation  upon  the  right  of 
alienation  of  the  patented  lands,  and  the  ultimate  power 
to  remove  this  restriction  and  grant  a  right  of  full  aliena- 
tion was  reserved  to  Congress.  The  act  of  1893  was  an 
exercise  of  this  power.  It  provided  for  the  sale  of  such 
part  of  the  allotted  lands  as  was  not  required  for  the 
homes  of  the  Indians,  and  prescribed  the  conditions  of  the 
sale  to  be  "a  written  agreement  consenting  to  the  sale," 
signed  by  the  Indian  or  Indians  entitled  to  the  allotted 
land  offered  for  sale.  And  it  was  provided  fiuther  that 
the  agreement  should  constitute  the  commissioners,  or  a 
majority  of  them  (subsequently  one  commissioner),  trus- 
tees to  sell  the  lands  and  ''make  deeds  to  the  purchasers  for 
the  same,"  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  which  deeds  should  ''operate  as  a  complete  con- 
veyance of  the  land  upon  the  full  payment  of  the  purchase 
money."  It  is  manifest  that  the  "consent"  required 
created  something  more  than  a  mere  revocable  agency. 
It  was  a  written  agreement  giving  the  commissioner  (we 
drop  the  plural)  full  power  to  execute  the  provision  and 
policy  of  the  act  of  Congress,  a  power  which  could  be  con- 
fidently coimted  on  as  continuing  against  contingencies, 
and  to  terminate  in  a  "complete  conveyance  of  the  land." 

That  the  "consent"  was  to  have  this  character  was  the 
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immediate  and  continued  construction  of  the  act  of  Con- 
gress by  the  Interior  Department,  and  such  construction 
would  determine  against  ambiguity  in  the  act  even  if  we 
should  admit  ambiguity  existed.  The  rule  which  gives 
strength  to  the  construction  of  the  officers  who  are  directed 
to  execute  the  law  and  who,  it  has  been  said,  may  have 
written  or  suggested  it,  is  given  an  added  force  from  one 
of  the  provisions  of  the  act  of  Congress.  It  directs  the 
Secretary  of  the  Interior  ''to  make  the  necessary  regula- 
tions to  carry  out  the  purposes"  of  its  enactment. 

But  we  find  no  ambiguity  in  the  act  when  we  consider 
its  piupoee  and  the  habits  of  Indian  life.  It  could  not  have 
been  intended  that  when  proceedings  had  been  instituted 
under  it  they  should  be  embarrassed  always  by  the  possi- 
biUty  of  defeat,  and,  it  may  be,  progressing  up  to  the 
moment  of  the  delivery  of  the  deed  to  a  purchaser,  should 
be  made  useless  and  nugatory  by  the  death  of  some  rov- 
ing Indian.  It  is  to  be  noted  that  all  the  proceedings  are 
under  the  control  of  the  Secretary  of  the  Interior  and  that 
any  irregularity  in  them  or  improvidence  in  the  consents 
can  be  corrected  by  him. 

We  do  not  answer  in  detail  the  argument  of  plaintiffs 
in  error  based  on  the  law  of  agency  because  we  do  not 
think  its  analogies  are  applicable  to  the  situation. 

The  Supreme  Court  of  Washington  has  repeated  its 
ruling  in  this  case  in  two  others,  Ldttle  Bill  v.  Swansofif 
117  Pac.  Rep.  481;  Same  v.  Dyslin,  Id.  487. 

Judgment  affirmed. 
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APPEALS  FROM  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 
EIGHTH  CIRCUIT. 

Nob.  112, 113.    Argued  January  18, 19, 1912.— Decided  Februaiy  19, 1912. 

The  Nelson  Act  of  January  14,  1889,  25  Stat.  642,  c.  24,  providing  for 
allotment  of  lands  of  Chippewa  Indians  in  the  White  Earth  Reserva- 
tion was  still  effective  as  to  those  Indians  who  had  not  received 
allotments  thereimder  when  the  Steenerson  Act  of  April  24,  1904, 
33  Stat.  589,  c.  1786,  was  enacted  and  such  Indians  were  not  re- 
quired to  await  proceedings  under  the  Steenerson  Act  to  obtain 
their  original  allotments  under  the  Nelson  Act. 

The  Steenerson  Act  is  part  of  a  plan  of  legislation  in  regard  to  Indian 
allotments  and  modified  and  changed  the  prior  general  allotment 
acts  of  .February  8,  1887,  and  February  28,  1891,  by  superseding 
oertam  of  their  provisions  and  enlarging  the  quantity  of  land  to  be 
allotted,  and  the  scheme  of  legislation  of  which  it  is  a  part  is  to 
have  existence  and  continuity  of  action  until  its  purpose  shall  have 
been  fulfilled.    Oakea  v.  United  States,  172  Fed.  Rep.  304. 

Under  the  Nelson  Act  and  the  other  acts  relating  to  ^dian  allotments 
in  the  White  Earth  Reservation,  in  force  August  8,  1904,  children 
bom  on  the  reservation  subsequent  to  the  final  order  and  who  had 
not  had  allotments  were  entitled  to  allotments  of  eighty  acres. 

Indians  who  had  ah*eady  received  allotments  under  the  Nelson  Act 
were  not  entitled  prior  to  August  8,  1904,  to  make  selections  of 
additional  land  under  the  Steenerson  Act  to  the  exclusion  of  one 
who  had  not  received  any  allotment  under  the  Nelson  Act. 

In  a  continuous  proceeding  in  the  Land  Department  under  the  In- 
dian Allotment  Acts  all  parties  are  chargeable  with  notice  of  the 
different  stQM  taken. 

QtUBte:  Whether  a  decree  can  be  made  in  a  suit  against  the  United 
States  by  a  party  claiming  a  selection  under  Indian  allotment  acts 
which  would  affect  the  rights  of  other  claimants  to  the  same  land 
who  are  not  parties  to  the  suit. 

The  facts,  which  involve  the  title  to  lands  in  the  White 
Earth  Indian  Reservation,  allotted  under  the  Chippewa 
Indian  treaty  of  1867,  and  various  acts  of  Congress  relat- 
ing thereto^  are  stated  in  the  opinion. 
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Mr.  F.  W.  Houghton,  with  whom  Mr.  George  B.  Edger- 
ton  was  on  the  brief,  for  appellants. 

Mr.  Assistant  Attorney  General  Knaebel,  with  whom 
Mr.  S.  W.  Williams  was  on  the  brief,  for  the  United  States. 

Mr.  Justice  McEenna  delivered  the  opinion  of  the 
court. 

The  appellants  were  plaintiffs  in  the  court  below,  and 
we  shall  so  designate  them. 

The  plaintiffs,  one  a  minor  (No.  112)  and  the  other  an 
adult  (No.  1 13),  residing  on  the  White  Earth  Indian  Reser- 
vation, brought  these  actions  to  determine  their  rights,  re- 
spectively, to  allotments  of  land  under  the  provisions  of  a 
treaty  with  the  Chippewa  Indians  proclaimed  April  18, 
1867,  and  certain  acts  of  Congress  relating  to  such  In- 
dians. 

The  Government  claims  that  two  minor  children  of 
Samuel  Mooers,  also  Chippewa  Indians,  residing  on  the 
reservation  with  their  father,  have  been  justly  allotted 
the  lands  on  account  of  a  superior  right  under  the  treaty 
and  acts  of  Congress.  The  cases  were  tried  together  and 
a  decree  was  entered  in  each  case  in  accordance  with  the 
prayer  of  the  plaintiffs,  respectively.  The  decrees  were 
reversed  by  the  Circuit  Court  of  Appeals  and  the  bills 
directed  to  be  dismissed.     171  Fed.  Rep.  337. 

The  treaty  of  March  19,  1867,  and  certain  acts  of  Con- 
gress are  elements  in  the  controversy.  The  treaty  pro- 
vided that  as  soon  as  the  location  of  the  reservation  should 
have  been  approximately  ascertained  it  should  be  sur- 
veyed in  conformity  with  the  system  of  Government 
surveys,  and  that  any  Indian  of  bands  parties  to  the  treaty, 
either  male  or  female,  who  should  have  10  acres  of  land 
under  cultivation  should  be  entitled  to  a  certificate  show- 
ing him  to  be  entitled  to  40  acres  and  a  like  number  of 
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acres  for  every  additional  10  acres  cultivated  until  the 
full  amount  of  160  acres  should  be  certified.  16  Stat. 
719, 721.  This  was  denominated  the  "  cultivation  clause  " 
and  many  allotments  of  160  acres  were  made  under  it. 

On  February  8,  1887  (24  Stat.  388,  c.  119),  Congress 
passed  an  act  'Ho  provide  for  the  allotment  of  lands  in 
severalty  to  Indians  on  the  various  reservations."  The 
first  section  of  the  act  provided  that  where  any  tribe  or 
band  of  Indians  had  been  or  should  be  located  upon  any 
reservation  created  for  their  use  by  treaty,  act  of  Congress 
or  executive  order,  the  President  was  authorized,  if  the 
reservation  or  any  part  thereof  was  advantageous  for 
agricultural  and  grazing  purposes,  to  cause  the  reser- 
vation to  be  surveyed  or  resurveyed,  and  to  allot  the 
lands  in  severalty  as  follows:  To  each  head  of  a  family 
i  of  a  section,  to  each  single  person  over  18  years  of  age, 
i  of  a  section,  a  like  fraction  to  an  orphan  child  under 
18  years,  to  each  single  person  under  18  then  Uving  or  who 
might  be  bom  prior  to  the  date  of  the  President's  order 
directing  allotment,  A  of  a  section.  In  case  of  deficiency 
the  allotments  were  to  be  made  pro  rata.  It  was  provided 
further  that  where  the  treaty  or  act  of  Congress  setting 
apart  the  reservation  provided  for  allotments  in  excess 
of  those  designated  the  allotments  should  be  made  in  the 
quantities  specified  in  such  treaty  or  act. 

This  act  was  amended  February  28,  1891  (26  Stat. 
794,  c.  383).  The  allotment  to  which  each  Indian  was 
to  be  entitled  was  made  i  of  a  section  of  land.  In  case 
of  an  insufficiency  a  pro  rata  allotment  as  near  as  might 
be  according  to  legal  subdivision  was  provided.  On 
January  14,  1889  (25  Stat.  642,  c.  24),  an  act  was  passed 
entitled  "An  act  for  the  reUef  and  civilization  of  the  Chip- 
pewa Indians  in  the  State  of  Minnesota."  It  is  known  as 
the  Nelson  Act  and  provided  for  the  appointment  by  the 
President  of  three  commissioners  to  negotiate  with  the 
different  bands  of  Chippewas  for  the  cession  of  all  their 
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lands  except  so  much  of  the  White  Earth  and  Red  Lake 
Reservations  as  the  Commissioner  should  deem  necessary 
for  allotments  to  be  made  to  the  Indians.  It  also  pro- 
vided for  the  removal  to  the  White  Earth  Reservation 
of  all  but  Red  Lake  Indians  and  for  allotments  to  such 
Indians  on  White  Earth  Reservation  under  the  direction 
of  such  commissioners. 

Section  4  of  the  act  provided  for  the  survey  of  the  lands 
after  the  cession  and  relinquishment  of  the  Indian  title 
and  that  upon  the  report  of  the  survey  the  Secretary  of 
the  Interior  should  appoint  a  sufficient  number  of  com- 
petent examiners  to  go  upon  the  lands  thus  surveyed  and 
personally  make  a  careful,  complete  and  thorough  ex- 
amination of  the  same  by  40-acre  lots  for  the  purpose 
of  ascertaining  upon  which  lots  there  was  growing  or 
standing  pine  timber,  and  the  tract  upon  which  such  tim- 
ber was  standing  or  growing  should  be  termed  pine  lands. 
The  minutes  of  examination  were  directed  to  be  entered 
in  books  showing  with  particularity  the  quantity  of 
timber  to  be  estimated  by  feet  and  the  quality  of  timber, 
which  estimates  and  reports  should  be  filed  with  the  Com- 
missioner of  the  General  Land  Office  as  a  part  of  its  per- 
manent records,  and  that  officer  should  thereupon  miake 
up  a  list  of  such  lands,  describing  each  40-acre  tract 
separately,  and  opposite  each  description  place  the  actual 
cash  value  of  the  same  according  to  his  best  judgment  and 
information,  but  such  valuation  should  not  be  less  than 
$3  per  thousand  feet,  board  measure.  The  list  should 
thereupon  be  transmitted  to  the  Secretary  of  the  Interior 
for  his  approval,  modification  or  rejection,  as  he  may  deem 
proper.  It  is  further  provided  that  ''all  other  lands  ac- 
quired from  the  said  Indians  on  said  reservation  other  than 
pine  lands  are  for  the  purposes  of  this  act  termed  agricul- 
tural lands."  There  are  provisions  for  the  sale  of  the  pine 
lands  in  40-acre  parcels,  for  the  disposal  to  actual  set- 
tlers only  of  the  agricultural  lands,  and  that  the  money 
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received  from  both  shall  be  deposited  in  the  Treasury 
of  the  United  States  for  the  ben^t  of  the  Indians. 

There  are  amending  acts  which  need  not  be  noticed. 
Then  came  the  act  of  April  28, 1904  (33  Stat.  539,  c.  1786), 
entitled  "An  Act  to  provide  allotments  to  Indians  on 
White  Earth  Reservation  in  Minnesota."  It  is  called 
the  Steenerson  act.  It  authorized  the  President  to  allot 
to  each  Chippewa  Indian  legally  residing  on  the  White 
Earth  Reservation,  under  the  treaty  or  laws  of  the  United 
States,  160  acres  of  land.  The  act  recited  that  it  was  en- 
acted in  accordance  with  the  express  promise  made  to  the 
Indians  by  previous  acts  and  the  treaty,  and  that  the  al- 
lotments should  be  made  and  the  patents  issued  therefor 
should  be  in  the  manner  and  have  the  same  effect  as 
provided  in  the  acts  of  February  8, 1887,  and  February  28, 
1891.  And  it  was  provided  "that  where  any  allotment 
of  less  than  one  hundred  and  sixty  acres  has  heretofore 
been  made,  the  allottee  shall  be  allowed  to  take  an  ad- 
ditional allotment,  which,  together  with  the  land  already 
allotted,  shall  not  exceed  one  hundred  and  sixty  acres.'.' 
There  is  a  provision,  in  case  of  insufl&ciency,  for  pro  rata 
allotment,  as  follows:  ''That  if  there  is  not  sufficient  land 
in  said  White  Earth  (diminished)  Reservation  subject  to 
allotment  each  Indian  entitled  to  allotments  under  the 
provisions  of  this  Act  shall  receive  a  pro  rata  allotment." 

These  acts  constitute  the  statutory  law  of  the  case. 

The  facts  are  as  follows :  On  June  29,  1904,  and  June  30, 
1904,  respectively,  the  plaintiffs,  Annie  Fairbanks,  through 
her  father,  Warren,  for  himself,  applied  at  the  White 
Earth  Agency  for  an  additional  allotment  of  80  acres 
each,  respectively,  being  the  W.  i  and  E.  i  of  the  N.  W.  i 
of  section  15,  T.  142,  R.  39.  The  applications  were  under 
the  Steenerson  Act,  the  plaintiffs  having  received  their  full 
quota  imder  the  Nelson  Act.  The  applications  were  re- 
fused, on  the  ground  that  they  could  not  then  be  received. 

On  August  8,  1904,  Lewis  and  Alice  Mooers,  aged,  re- 
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spectively,  four  and  six  years,  made  application  through 
their  father,  Samuel  Mooers,  for  an  original  allotment  of 
80  acres  of  land  each  imder  the  Nelson  act,  the  act  of 
Congress  approved  January  14,  1889.  The  selection 
for  Lewis  was  the  same  80  acres  applied  for  by  Annie 
Fairbanks;  the  selection  for  Alice  the  same  80  acres  ap- 
plied for  by  Warren.  In  the  Mooers'  appUcation  the 
land  was  described  as  not  pine  land.  At  the  time  of  the 
applications  the  Indian  Agent  was  away,  but  his  clerk 
received  the  applications,  marking  the  land  on  the  agency 
plats  as  allotted  to  them,  and  made  the  usual  entries  on 
the  allotment  roll.  He  made  the  allotment,  therefore, 
as  far  as  he  could. 

Subsequently  the  agent  required  the  clerk  to  cancel 
the  allotment  on  the  groimd  that  the  lands  were  pine 
lands  and  notified  Mooers  of  such  cancellation,  iii^ch  was 
done  by  mail,  and  he  was  directed  to  select  other  lands  for 
his  children. 

On  April  24,  1905,  the  allotments  were  commenced 
on  the  reservation  under  the  Steenerson  Act,  and  on  that 
date  the  plaintiffs,  respectively,  made  application  and  were 
allotted  the  lands  in  controversy,  they  being  the  same  as 
applied  for  by  them  on  June  29th  and  30th,  1904. 

Against  the  action  of  the  agent  cancelling  the  allot- 
ments to  Lewis  and  Alice  on  August  8^  1904,  Mooers  ap- 
pealed to  the  Indian  Office.  The  commissioner  ruled  in 
favor  of  his  contention  and  directed  the  agent  to  re-allot 
the  lands  to  Mooers'  children.  The  agent,  however, 
suspended  action  pending  an  investigation,  which  re- 
sulted in  the  commissioner,  imder  the  directions  of  the 
Secretary  of  the  Interior,  revoking  his  ruling  and  sustain- 
ing the  allotments  to  plaintiffs.  Other  lands  were  directed 
to  be  allotted  to  the  Mooers.  Upon  Mooers'  appeal 
the  last  decision  of  the  commissioner  was  reversed  and  the 
land  directed  to  be  allotted  to  his  children. 

The  commissioner  in  his  letter  directing  the  restoration 
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of  the  allotment  to  the  Mooers  children,  discussing  the 
right  of  selection  of  pine  lands,  said:  ''It  is  true  that  in 
the  eariy  work  of  the  Chippewa  Commission  in  making 
allotments  on  the  White  Earth  Reservation  the  OflSce 
did  direct  that  only  agricultural  lands  should  be  allotted, 
reserving  the  pine  lands  for  the  common  benefit  of  all 
kA  the  Indians  of  the  reservation;  but  after  the  passage 
of  the  Steenerson  Act  which  contemplated  the  allotment 
of  all  the  lands  of  the  reservation,  such  instructions 
necessarily  could  have  no  application." 

The  order  of  the  commissioner  allotting  the  land  to  the 
Mooa*8  children,  as  we  have  seen,  was  reversed  by  the 
then  Secretary  of  the  Interior,  but  not  on  the  ground  that 
pine  lands  could  not  be  sdected.  The  ruling  of  the  Sec- 
retary was  on  the  groimd  that  the  selection  by  the  Mooers 
was  premature.  The  Secretary  said:  "The  testimony 
shows  that  Mr.  Mooers  was  at  the  Agency,  arrived  on  Sun- 
day, the  day  before  the  allotting  began,  but  he  did  not 
take  his  place  in  line  until  quite  late,  if  at  all,  but  seems 
to  have  relied  upon  the  fact  that  he  had  designated  to  a 
clerk  at  the  Agency  the  particular  lands  which  he  desired, 
even  after  he  had  been  told  that  the  selections  would  not 
be  recognized  as  against  other  claimants/' 

Secretary  Garfield,  in  reversing  the  decision  of  his 
predecessor,  took  the  view  that  ''the  applications  of  the 
Mooers  children  were  for  original  allotments,  were  actually 
allowed,  and  that  there  were  no  valid  reasons  against  such 
action.''  The  Secretary  also  said  that  it  was  "plain  that 
there  was  no  reason  for  laying  upon  Mooers  the  rule  gov- 
erning additional  allotments  under  the  Steenerson  act;" 
that  is,  that  Mooers  should  appear  in  line  and  take  his 
chances  with  other  Indians.  Concluding  his  opinion,  the 
Secretary  said:  "It  appears  that  allotments  have  been 
made  to  the  Mooers  children,  for  which  Samuel  A.  Mooers 
says  he  did  not  apply.  Our  office  will  also  adjust  this 
matter  accordingly." 
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From  these  repeated  changes  in  views  and  decisions 
in  the  Interior  Department  we  gain  little  light  upon 
the  controversy  between  the  parties  so  far  as  it  depends 
upon  the  interpretation  of  the  statutes,  and  even  the 
Government  in  this  case  is  somewhat  imcertam  as  to  what 
position  it  will  ultimiately  take.  ''It  might/'  it  says, 
''find  occasion  to  reverse  its  former  attitude  by  conceding 
the  plaintiffs'  daim  or  denying  that  any  of  the  contestants 
is  entitled."  But  it  concedes  "  that  lands  classified  as  pine 
lands  oiUside  of  the  reservation  which  had  been  ceded  by 
the  Indians  to  be  sold  for  their  benefit,  were  not  allotable." 

We  may  gather,  notwithstanding  the  confusion,  that 
the  department  and  all  of  the  claimants  regarded  the  Nel- 
son Act  as  still  effective  as  to  Indians  who  had  not  re- 
ceived its  benefits  and  the  Steenerson  Act  as  applying  to 
additional  allotments,  leaving  only  the  question  whether 
allotments  could  be  made  of  pine  lands.  If  so,  the  allot- 
ments to  the  Mooers  children  were  good,  because  selec- 
tions under  the  Nelson  Act  were  not  required  to  wait  for 
proceedings  imder  the  Steenerson  Act.  But  notwith- 
standing the  imcertainty  and  seeming  confusion,  the 
question  in  the  case  is  simple  when  certain  elements  are 
kept  in  mind — that  is,  the  distinction  between  the  lands 
ceded  and  those  not  ceded  but  reserved  for  allotments. 

Section  1  of  the  Nelson  Act  provides  for  the  negotiation 
with  the  Chippewas  "for  the  cession  and  relinquishment" 
of  their  title  to  their  reservations,  "except  White  Earth 
and  Red  Lake,  and  to  all  of  those  two  which  may  not  be 
required  to  fill  the  aUotmenU  required  by  this  and  existing 
acts.^^  (Italics  ours.)  The  land  reserved  for  allotments 
is  the  diminished  reservation,  to  which  we  shall  presently 
refer,  and  §  3  provides  for  its  allotment.  Section  4  ap- 
plies to  the  lands  ceded,  not  those  reserved  for  allotments, 
and  provides  for  the  examination  of  the  pine  lands  and 
for  their  sale  in  40  acre  pieces.  It  provides  also  (§6) 
for  the  disposal  of  agricultural  lands  to  settlers  imder  the 


Digitized  by  VjOOQ IC 


FAIRBANKS  f>.  UNITED  STATES.  228 

223  n.  S.  Opinion  of  the  Court. 

homestead  laws  at  $1.25  per  acre,  the  proceeds  of  which 
and  of  the  sale  of  pine  lands  to  be  put  into  the  Treasury 
of  the  United  States  for  the  benefit  of  the  Indians.    §  7. 

The  department  at  first,  as  we  have  seen,  regarded  only 
agricultural  lands  as  allotable,  nmking  no  distinction  be- 
tween ceded  and  the  reserved  part  of  the  reservation.  In 
the  reserved  part  (diminished  reservation) — ^that  is,  the 
part  that  was  to  be  allotted,  there  was  no  distinction  made 
between  pine  land  and  agricultural  lands.  In  the  ceded 
part  there  was  a  distinction,  but  only  in  the  manner  of 
their  disposition.  Neither  was  allotable,  not  because  of 
their  character,  but  because  of  their  situation.  The  Indian 
Department,  as  we  have  seen,  took  back  its  ruling  and 
even  if  it  was  not  done  under  the  compulsion  of  the  Steener- 
8on  Act,  plaintiffs  might  have  no  groimd  of  complaint. 
Certainly  not  if  the  first  ruling  was  made  under  a  mis- 
apprehension of  the  Nelson  Act,  as  the  Court  of  Appeals 
strongly  intimates.  However,  the  department  justifies 
its  last  ruling  under  the  Steenerson  Act,  and  upon  the 
decision  of  the  Court  of  Appeals  sustaining  that  ruling 
plaintiffs  assign  error. 

It  becomes  necessary,  therefore,  to  consider  the  Steener- 
son Act,  and  it  may  be  well  to  repeat  somewhat.  The 
Steenerson  Act  authorized  the  President  to  allot  160  acres 
of  land  ''to  each  Chippewa  Indian  now  legally  residing 
upon  the  White  Earth  Reservation  under  treaty  or  laws 
of  the  United  States."  And  it  was  provided  that  where 
an  allotment  had  theretofore  been  made  of  less  than  160 
acres  an  additional  allotment  should  be  made,  which, 
together  with  the  land  already  allotted,  should  not  exceed 
that  amount.  The  act  is  very  direct  as  to  quantity  and 
there  is  no  qualification  as  to  the  character  of  the  land  to 
be  allotted,  and  no  classification  of  the  lands  to  cause 
misunderstanding.  The  general  allotment  act  and  the 
act  of  February  28, 1891,  are  referred  to,  but  only  to  adopt 
the  manner  of  the  allotment  and  the  effect  of  the  patent. 
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The  provision  is:  ''The  allotment  shall  be,  and  the  patent 
issued  therefor,  in  the  manner  and  having  the  same  effect 
as  provided  in  the  general  allotment  act."  The  manner  of 
allotment  is  one  thing  and  the  kind  of  land  to  be  allotted 
is  another  and  cannot  well  be  confoimded,  and  we  can- 
not hold  that  Congress  did  not  observe  or  intend  to  make 
the  distinction. 

It  is  contended  fm*ther  that  the  Mooers'  children  being, 
respectively,  4  and  6  years  of  age,  were  not  entitled  to  an 
original  allotment  mider  the  Nelson  Act. 

The  lower  courts  disagreed  as  to  this  contention,  the 
Circuit  Court  supporting  it  and  the  Circuit  Court  of 
Appeals  deciding  that  it  was  untenable.  Plaintiffs  in 
error  urge  that  the  Circuit  Court  of  Appeals  fell  into  error 
by  assmning  that  §  1  of  the  act  of  February  8,  1887,  was 
part  of  the  Nelson  Act,  and  hence  decided  that  the  power 
of  the  President  to  make  allotments  which  was  given  by 
the  former  was  a  continuing  power,  and  could  be  exer- 
cised from  time  to  time  in  favor  of  those  bom  upon  the 
reservation  subsequent  to  the  first  order.  It  is,  however, 
insisted  that  under  the  Nelson  Act  the  power  to  make 
allotments  was  taken  from  the  President  and  vested  in 
commissioners,  and  that  the  provision  relied  on  by  the 
Circuit  Court  of  Appeals  was  omitted  from  the  act,  and 
it  is  insisted  further  that  if  it  be  considered  part  of  the 
act  the  whole  of  the  provision  must  be  considered,  and 
that  it  limits  an  allotment  to  ^  of  a  section  to  any  single 
person  then  living  or  who  should  be  bom  prior  to  the 
date  of  the  order  directing  an  allotment  of  lands.  Un- 
doubtedly, if  that  part  of  the  provision  had  remained  the 
law  an  allotment  of  80  acres  could  not  have  been  made, 
but  plaintiffs  in  error  concede  that  it  did  not  remain  the 
law.  It  was  superseded  by  the  act  of  February  28,  1891, 
and  they  admit  that  ''the  Land  Department  has  treated 
the  act  of  February  28,  1891,  as  amending  section  1  of 
the  act  of  1887.    By  such  amendment  the  classification 
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found  in  the  act  of  February  8,  1887,  is  entirely  omittedi 
and  the  language  is:  'To  each  Indian  located  thereon  one- 
eighth  of  a  section  of  land.'"  The  conclusion  that  plain- 
tiffs in  error  draw  from  that  provision  is  that  being  on  the 
reservation  at  the  instant  of  time  the  act  was  passed  is  a 
necessary  condition.  But  such  conclusion  misses  the 
meanmg  of  the  word  "located."  Of  itself  it  has  no  refer- 
ence to  time.  It  has  reference  entirely  to  place  and  is 
used  to  designate  upon  what  Indians  the  powers  given 
by  the  act,  when  exercised,  should  operate — that  is,  "to 
each  Indian  located"  on  the  reservation.  The  act  was  a 
part  of  a  scheme  of  legislation  to  have  existence  and  con- 
tinuity of  action  until  its  purpose  should  be  completely 
fulfilled.    See  Oakes  v.  United  States,  172  Fed.  Rep.  305. 

This  being  so,  the  Steenerson  Act  is  easily  seen  to  be  a 
part  of  the  plan  of  legislation,  and,  contrary  to  the  conten- 
tion of  plaintiffs  in  error,  did  modify  and  change  the  prior 
acts  of  Congress  by  superseding  certain  of  their  provisions 
and  enlarging  the  quantity  of  land  to  be  allotted. 

It  is  finally  contended  that  Secretary  Garfield  had  no 
power  to  set  aside  the  allotments  to  plaintiffs  in  error  on 
an  ex  parte  appeal.  In  other  words  they  were  entitled  to 
notice  and  opportunity  to  be  heard.  Garfield  v.  Goldsby, 
211  U.  S.  249.  The  only  evidence  offered  to  sustain  the 
contention  is  that  of  the  attorney  who  testified  that  he 
appeared  "before  the  department  for  Warren  and  Fair- 
banks in  this  case,"  and  that  he  "did  not  learn  until 
after  the  decision  had  been  rendered  on  the  rehearing  or 
appeal"  that  an  appeal  had  been  taken  from  the  letter 
or  order  of  the  Commissioner  of  Lidian  Affairs  of  July  13, 
1906,  in  which  the  Commissioner  directed  the  agent  to 
cancel  the  allotments  to  Warren  and  Fairbanks  and  to 
restore  the  allotments  to  them.  It  may  well  be,  as  urged 
by  the  Government,  that  such  testimony  does  not  preclude 
the  inference  that  other  attomejrs  or  Warren  or  the  father 
of  the  Fairbanks  had  notice.  We,  however,  do  not  con- 
voL.  ccxxra — 15 
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edder  the  inference  material.  It  is  manifest  that  the  pro- 
ceedings were  sin^e  and  continuous — ^at  one  time  the 
Mooers  prevailing,  at  others  the  plaintiffs  in  error,  and 
finally  the  Mooers;  and  all  were  chargeable  with  notice 
of  what  was  happening  in  regard  to  their  rights.  We  have 
seen  that  an  allotment  to  the  Mooers  children  and  that 
to  plaintiffs  in  error  were  made  without  notice.  The 
Mooers  had  a  subsequent  hearing,  it  is  true,  and  the  can- 
cellation of  the  allotments  to  them  ordered  to  be  set  aside. 
The  latter  order  was  suspended  and  an  investigation 
instituted,  upon  which  one  Secretary  decided  in  favor  of 
plaintiffs  in  error  and  another  Secretary  decided  in  favor 
of  the  Mooers.  The  latter  was  considered  as  the  final 
decision,  and  plaintiffs  in  error  have  sought  its  review  in 
this  proceeding. 

It  is  objected  by  the  Government  that  the  Mooers  chil- 
dren are  necessary  parties.  The  point  was  suggested  by 
the  Court  of  Appeals,  but  passed  by,  as  the  court  said, 
because  counsel  had  not  raised  it.  A  doubt  was  expressed, 
however,  if  a  decree  could  be  rendered  seriously  affecting 
the  rights  of  the  Mooers  children  without  thdr  being 
made  parties.  A  query  to  the  same  effect  was  made  in 
Oakes  v.  United  States,  supra. 

The  jmisdictional  act  has  this  provision  as  to  a  suit 
brought  under  it:  "In  said  suit  the  parties  thereto  shall 
be  the  claimant,  ad  plaintiff,  and  the  United  States  as 
party  defendant."  It  may  well  be  contended,  therefore, 
that  the  United  States  stands  in  judgment  for  all  opposing 
claimants,  not,  it  may  be,  excluding  the  power  of  the 
court  to  permit  them  to  come  in,  or,  in  its  discretion,  to 
order  them  to  be  brought  in.  However,  we  are  not  called 
upon  to  decide  the  question.  Upon  the  suit  brought  and 
case  made  by  plaintiffs  we  decide  that  they  have  no 
grounds  for  the  reUef  they  pray. 

The  decree  of  the  Circuit  Coiut  of  Appeals  is 

Affirmed. 
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UNITED   STATES  FmELITY   AND   GUARANTY 
COMPANY  V.  SANDOVAL. 

APPEAL   FBOM   THE   SUPREME    COUKT   OP   THE    TEBRITORY 
OP  ARIZONA. 

No.  125.    Submitted  December  18,  1911.— Decided  February  19,  1912. 

Payment  by  a  surety  company  of  the  amount  of  a  supersedeas  bond 
after  affirmance  of  the  judgment  l^  the  Supreme  Court  (rf  the  Terri- 
tory and  notice  by  the  Governor  of  the  State  of  non-payment  by 
the  principals  and  that  unless  the  judgment  were  paid  forthwith,  or 
excuse  for  non-payment  shown,  the  company  would  forfeit  its  right 
to  transact  business  in  the  Territory,  is  not  a  voluntary  payment 
even  if  the  Governor  had  no  power  to  revoke  the  Ucense,  no  ruling 
to  sudi  effect  having  been  made  prior  to  the  payment. 

The  fact  that  an  appeal  was  subsequently  taken  by  the  judgment 
debtors  to  this  court  from  the  judgment,  and  that  on  paym^t 
thereof  the  surety  company  took  security  for  repayment  from  the 
judgment  creditor  in  the  case  of  reversal,  does  not  diminish  the  right 
(^  the  surety  company  to  collect  from  the  principals  the  amount  of 
the  debt  and  all  of  its  expenses  as  agreed  in  the  application  ior  the 
bond. 

This  court  will  take  notice  of  its  own  decision  in  determining  the 
rights  of  surety  and  inrincipal  on  a  supersedeas  bond  given  to  secure 
a  judgment  which  was  subsequently  affirmed  by  this  court. 

12  Arizona,  348,  reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eugene  S.  Ives  for  appellant. 

Mr.  Henry  S.  Van  Dyke  and  Mr.  Frank  P.  Flinl,  with 
whom  Mr.  G.  BvUard  was  on  the  brief,  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Action  to  recover  the  sum  of  $10,528.33  and  certain 
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expenses  on  account  of  a  judgment  recovered  against 
9i,ppe3ieeB  and  paid  by  appdlant  as  surety  on  an  appeal 
bond  executed  at  the  request  of  appellees. 

The  action  was  brou^t  and  tried  in  the  District  Court 
of  Santa  Cruz  County,  Second  Judicial  District  of  the 
Territory  of  Arizona,  and  resulted  in  a  judgment  for  the 
sum  of  $14,683.25  in  favor  of  appellant.  On  appeal  to  the 
Supreme  Court  of  the  Territory  the  judgment  was  re- 
versed.   Thereupon  the  case  was  brought  here. 

There  is  no  dispute  about  the  facts.  One  Epes  Ran- 
dolph recovered  a  judgment  against  the  appellees  for  the 
simi  of  $10,528.33,  from  which  they  appealed  to  the  Su- 
preme Court  of  the  Territory.  They  applied  to  appel- 
lant for  a  bond  to  be  given  on  appeal  to  stay  the  judgment. 
In  the  appUcation  for  the  bond  they  covenanted  "to 
reimburse  said  company  [appellant]  for  any  and  all  loss, 
costs,  charges,  suits,  damages,  counsel  fees  and  expenses 
of  whatever  kind  or  nature,  which  said  company  shall,  or 
may,  for  any  cause,  at  any  time,  sustain  or  incur,  or  be 
put  to  for,  or  by  reason  or  in  consequence  of  said  com- 
pany having  entered  into,  or  executed  said  bond." 

The  judgment  against  appellees  was  aflSrmed  by  the 
Supreme  Coiut  and  a  judgment  rendered  against  them, 
and  the  Guaranty  Company  (appellant  here)  for  the 
amount  recovered  in  the  lower  court,  with  interest  and 
costs,  on  the  twenty-seventh  of  March,  1908. 

About  the  twenty-foiu1;h  of  June,  1908,  the  company 
received  notice  from  the  Governor  of  the  Territory  to  the 
effect  that  the  judgment  of  the  Supreme  Court  had  not 
been  paid;  that  more  than  thirty  days  had  elapsed  from 
its  rendition,  and  that  unless  it  was  paid  or  sufficient 
excuse  for  its  non-payment  shown,  the  company  would 
forfeit  its  rights  to  transact  business  as  a  surety  company 
in  Arizona.  The  company  notified  appellees  by  telegraph 
of  this  notice,  but  they  failed  to  pay  the  judgment  or  to 
perfect  an  appeal  from  it  to  this  court,  and  therefore  the 
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company  (appellant)  paid  Randolph  the  amount  due  on 
the  judgment  and  interest  amounting  to  the  sum  of 
$11,484.95.  The  appellant  also  incurred  certain  expenses 
which,  with  the  judgment  paid,  amoimted  in  all  to  the 
sum  of  $13,911.70. 

With  imimportant  variations,  the  complaint  alleged  the 
facts  which  were  found  by  the  court.  The  appellees  de- 
murred to  the  complaint  for  insufficiency  and  also  an- 
swered, denying  some  of  its  allegations  and  admitting 
others.  They  admitted  the  recovery  of  judgment  against 
them  and  the  application  for  the  bond,  but  denied  that 
the  surety  company  had  received  notice  from  the  Gov- 
ernor, as  alleged,  or  that  the  company  paid  Randolph  for 
them  in  satisfaction  of  the  judgment  any  siun  of  money  or 
that  any  smn  was  due.  They  alleged  that  after  the  judg- 
ment was  affirmed  by  the  Supreme  Court  of  the  Territory 
and  a  rehearing  denied,  notice  of  appeal  to  this  court  was 
duly  given  and  that  the  cause  was  transferred  to  this 
court,  where  it  was  at  the  time  of  the  answer;  that  no 
execution  had  been  issued  on  the  judgment  and  that  if  the 
company  had  paid  the  judgment  it  did  so  by  reason  of  its 
own  negUgence,  volimtarily,  and  not  at  the  request  of 
appellees,  or  by  any  order  of  the  court,  or  in  satisfaction 
of  the  judgment. 

"The  testimony  shows,"  the  Supreme  Court  said 
(p.  352),  "that  on  March  27,  1908,  the  judgment  of  the 
district  court  was  affirmed  in  this  court,  and  that  pur- 
suant to  the  provisions  of  paragraph  1592,  Civil  Code  of 
1901,  judgment  was  also  entered  against  the  Guaranty 
company  as  surety  upon  the  appeal  bond.  Thereafter, 
within  the  time  allowed  by  law,  a  motion  for  a  rehearing 
was  made^  which  motion  was  denied  by  this  court  May  19, 
1908.  The  action  having  been  tried  before  the  court 
without  a  jury,  an  appeal  to  the  supreme  court  of  the 
United  States  from  the  judgment  of  the  court  was  prayed, 
and  was  allowed  by  one  of  the  justices  of  the  court  on 


Digitized  by  VjOOQ IC 


230  OCTOBER  TERM,  1911. 

Opinioii  of  th6  Court  223  U.  S. 

June  20^  1908.  In  the  order  allowing  the  appeal  it  was 
directed  that  the  judgment  be  stayed  upon  the  i^ipellants 
filing  their  supersedeas  bond  in  the  sum  of  120,000,  to  be 
approved  by  any  justice  of  this  court.  This  order  was 
filed  with  the  clerk  June  22, 1908.  A  bond  in  proper  form 
was  approved  by  one  of  the  justices  on  July  fourteenth, 
and  filed  with  the  clerk  on  July  15,  1908.  Citation  was 
issued  July  18, 1908,  and  served  on  July  31, 1908.  It  aiao 
appears  that  on  or  about  June  18th,  the  judgment  creditor, 
Randolph,  demanded  of  the  Guaranty  company  that  it 
pay  the  judgment;  that  on  Jime  24,  1908,  the  Guaranty 
company  paid  the  judgment  in  full,  and  thereafter,  and 
as  a  part  of  this  transaction,  took  from  Randolph  a  bond, 
with  collateral  security,  for  the  return  of  the  amoimt  paid 
him,  with  interest,  should  the  supreme  court  of  the  United 
States  reverse  the  judgment  of  this  court." 

The  Supreme  Court  sustained  the  trial  court  in  holding 
the  complaint  sufficient  and  stating  a  cause  of  action,  but 
it  decided  that  the  court  erred  in  giving  judgment  for  the 
amoimt  paid  by  the  company  to  Randolph,  because  it  had 
not  surrendered  to  appellees,  its  principals,  the  security  it 
had  taken  from  Randolph.  The  comt,  however,  decided 
(p.  359)  that  the  company  could  recover  from  appellees 
''such  amounts  as  it  reasonably  expended  in  connection 
with  the  adjustm^it  of  the  matter,  for  which  it  holds  no 
security."  These  expenses  were  foimd  to  amount  to  the 
sum  of  $544.50,  upon  which  interest  was  adjudged  at 
6  per  cent  from  August  3,  1908,  to  the  date  of  the  judg- 
ment. The  judgment  of  the  District  Court  was  modified 
and  reduced  to  the  amount  indicated,  and,  as  modified, 
affirmed,  "but  without  prejudice  to  the  rights  of  the 
Guaranty  company  to  bring  such  further  action  as  may 
be  necessary  to  establish  its  rights,  should  a  right  to 
reimbiusement  of  the  amount  of  the  judgment  accrue 
to  it." 

The  bond  taken  by  appellant  of  Randolph,  the  judg- 
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ment  creditor,  is  mi^le  the  detenzuniiig  element  by  the 
Supreme  Court  of  the  Territory.  The  bond  was  the  out- 
come of  certain  conversations,  prior  to  the  payment  of  the 
judgment,  between  a  representative  of  the  company  and 
Randolph.  A  disagreement  arose  as  to  the  effect  of  the 
conversations,  the  representative  contending  that  Ran- 
dolph agreed  to  refund  the  money  if  it  should  appear 
under  any  proceeding  which  should  be  started  that  it  was 
not  proper  for  the  company  to  have  paid  the  money. 
Randolph's  attorney  contended  that  as  a  supersedeas 
bond  might  have  been  filed  at  the  very  moment  that  the 
money  was  being  paid,  in  the  event  that  it  should  transpire 
that  such  bond  was  filed  prior  to  the  payment,  Randolph 
would  return  the  money.  In  consequence  of  this  dispute, 
Randolph  executed  a  bond  to  the  Guaranty  Company  in 
the  sum  of  $20,000,  which  recited  the  proceedings  in  the 
litigation  and  payment  of  the  judgment  to  Randolph,  and 
that  the  i^pellees  herein  were,  on  the  twenty-foxuiih  of 
June,  1908,  proceeding  to  appeal  to  the  Supreme  Court 
of  the  United  States,  but  had  not,  on  said  date,  perfected 
their  appeal,  but  ''have,  at  the  date  of  these  presents, 
duly  appealed  to  the  Supreme  Court  of  the  United  States 
from  the  said  judgment,"  it  was  agreed  that  if  that  court 
should  affirm  the  judgment,  or  if  it  should  reverse  the 
judgment  and  Randolph  should  refund  the  money  paid 
to  him  by  the  company,  then  the  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect.  Randolph 
further  agreed  as  collateral  security  for  the  bond  that  he 
would  deposit,  and  he  did  deposit,  with  the  Guaranty 
Company  25,000  shares  of  the  capital  stock  of  the  Hunt- 
ington Beach  Company  with  the  right  in  the  company,  if 
Randolph  should  not  refund  the  money  after  the  reversal 
of  the  judgment  by  the  Supreme  Coiut  of  the  United 
States,  to  sell  the  stock  and  apply  the  proceeds  to  the 
payment  of  the  amoimt  paid  by  it,  the  company.  Upon 
the  affirmance  of  the  judgment  or  dismissal  of  the  appeal 
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the  stock  waa  to  be  returned  to  Randolph,  and  Randolph 
had  the  right  to  withdraw  such  stock  and  substitute  other 
collateral  security. 

The  Supreme  Coiut  of  the  Territory,  aa  we  have  seen, 
made  this  bond  and  security  the  controlling  factor  in  its 
decision.  The  court  held  that  the  payment  of  the  judg- 
ment was  not  premature — ^in  other  words,  not  volimtary. 
In  this  we  agree  with  the  coiut.  Appellant  was  not  bound 
to  await  the  issuance  of  an  execution.  The  affirmance  of 
the  judgment  fixed  its  liability.  Babbitt  v.  Finn,  101  U.  S. 
7,  15.  And  in  determining  the  character  of  the  payment 
as  voluntary  or  negUgent,  as  alleged  by  appellees  in  their 
answer,  the  threat  of  the  Governor  must  be  given  ac- 
coimt,  even  if  it  be  granted  that  he  had  no  power,  as  held 
by  the  Supreme  Court  of  the  Territory  in  this  case,  to 
revoke  the  license  of  appellant  to  do  business  in  the 
Territory.  Such  ruling  had  not  then  been  made,  and  an 
attempted  exercise  of  such  power  would  have  been  in- 
jiuious  to  appellant  to  yield  to  or  resist.  Appellant 
certainly  acted  in  good  faith,  and  discharged  the  duty  that 
it  was  assured  it  had  assumed  under  the  law.  However, 
this  may  not  be  of  consequence,  and  we  pass  to  the  con- 
sideration of  the  ground  upon  which  the  Supreme  Court 
of  the  Territory  based  its  decision.  The  comt  held,  as 
we  have  seen,  that  appellant  waa  justified  in  paying  the 
judgment,  and,  having  paid  the  judgment,  it  waa  entitled 
to  reimbursement,  but  to  no  more,  the  coiut  said,  than 
reimbursement,  and  held  that  the  only  outlay  it  had  in- 
curred was  for  certain  expenses,  and  limited  the  judgment 
to  their  amoimt. 

The  court  argued  that  appellant  was  secinred  for  all 
else,  and  that  therefore  its  payment  waa  not  ''an  abso- 
lute one,  but  one  conditioned  that  the  judgment  be 
affirmed  by  the  Supreme  Court,  since  it  has  taken  and 
holds  secmity  satisfactory  to  it  for  the  return  of  the 
money  with  interest,  in  the  event  the  judgment  is  re- 
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versed.*'  And  such  event  happening,  the  court  concluded, 
would  result  in  the  payment  to  appellant  twice.  In  other 
words,  if  the  judgment  should  be  sustained  it  would  col- 
lect the  amoimt  of  appellees;  if  the  judgment  should  be 
reversed  it  would  collect  the  amount  of  Randolph.  This, 
the  court  said,  would  be  inequitable  and  that  therefore 
appellant  could  not  "claim  reimbursement  from  its  prin- 
cipals until  its  actual  loss  is  ascertained,  or  at  least  that 
it  may  not  recover  without  surrendering  the  security  to 
its  principals." 

The  court's  conclusion,  we  think,  is  not  justified.  It 
would  indeed  be  inequitable  to  permit  appdlant  to  collect 
more  than  once  the  money  paid  by  it,  but  once,  at  least, 
it  is  entitled,  a  result  which  it  seeks  by  this  suit.  Having 
paid  money  for  its  principals  it  did  not  "speculate"  out  of 
them  by  reinforcing  their  responsibility  to  it  by  taking 
secxuity  from  Randolph.  It  was  bound  by  the  judgment, 
which  it  paid  equally  with  appellees,  though  on  account 
of  them.  It  was  under  an  absolute  duty  to  pay,  but  there 
were  contingencies  upon  which  the  payment  would  have 
to  be  refimded  by  Randolph,  and  to  secure  itself  it  took 
secxuity  from  him.  We  repeat,  it  was  not  speculating  out 
of  its  principals,  but  was  benefiting  them.  It  acquired 
securities  to  which  they  could  be  subrogated  in  the  event 
the  judgment  obtained  by  Randolph  should  be  reversed. 
This  represents  the  parties'  rights  on  this  record.  In  ad- 
dition, however,  we  may  say  that  we  know  that  the  judg- 
ment was  not  reversed  and  that  appellees'  liability  to  Ran- 
dolph has  been  affirmed.  Sandoval  v.  Randolph,  222  U.  S. 
161. 

Judgment  reversed  and  cause  remanded  to  the  Supreme 
Court  of  the  State  of  Arizona  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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NORTHWESTERN   MUTUAL   LIFE   INSURANCE 
COMPANY  V.  McCUE,  ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPSAI3  FOR  THE 
FOURTH  CIRCUIT. 

No.  138.    Argued  December  20,  21,  1911.— Decided  February  19,  1912. 

The  obligatkm  of  a  coDtract  depoids  upon  the  law  of  the  State  where 
made. 

A  life  insurance  poticy  which  by  its  terms  does  not  become  a  com- 
pleted contract  until  delivery  on  payment  of  first  premium  is  to  be 
construed  as  a  contract  made  in  the  State  where  the  first  premium 
is  paid  smd  the  policy  delivered,  notwithstanding  a  recital  that  it  is 
to  be  construed  as  though  made  in  another  State.  Egtdtable  Life 
Society  v.  ClemerUSy  140  U.  S.  226. 

In  this  case,  Jidd,  that  a  policy  issued  by  a  Wisconsin  company  .on  the 
life  of  a  resident  of  Vir^nia,  to  whom  it  was  delivered  in  that  State 
on  payment  of  the  first  premium,  is  a  Virginia  contract. 

Even  though  a  policy  in  a  mutual  life  msurance  company  be  a  prop- 
erty ri^t,  it  is  the  measure  of  rights  of  every  one  thereunder,  and  if 
the  owner  thereof  cannot  recover  because  it  would  be  against  public 
policy  to  permit  a  recovery,  neither  can  the  innocent  heirs  of  that 
person  recover. 

A  policy  of  life  insurance,  silent  on  the  point,  does  not  cover  death  by 
the  hand  of  the  law.  This  is  consonant  with  the  rulings  of  the 
Virginia  courts. 

Quare:  Whether  in  a  case  of  this  nature  this  court  would  have  to 
3deld  to  the  determination  of  what  a  state  court  has  declared  to  be 
its  public  policy. 

Qtuxre:  What  the  public  policy  of  the  State  of  Wisconsin  is  on  the  lia- 
bility of  an  insurance  company  for  death  of  the  insured  by  the  hand 
of  the  law. 

167  Fed.  Rep.  435,  reversed. 

The  facts,  which  involve  the  liability  of  a  life  insurance 
company  on  a  policy  on  the  life  of  one  who  came  to  his 
death  by  hanging  after  conviction  and  sentence  for  mur- 


Digitized  by  VjOOQ IC 


NORTHWESTERN  LIFE  INS.  CO.  v.  McCUE.    236 
223  U.  8,  Argument  for  Petitioner. 

der,  and  the  construction  of  the  policy  itself,  as  well  as  by 
what  law  it  is  to  be  construed^ are  stated  in  the  opinion. 

Mr.  Wmiam  H.  White,  Jr.,  and  Mr.  WiUiam  H.  White, 
with  whom  Mr.  George  H.  Nayes  and  Mr.  John  R.  Dyer 
were  on  the  brief,  for  petitioner: 

The  policy  was  not  a  Wisconsin  contract  but  a  Virginia 
contract,  because  the  application  was  made,  the  premium 
paid,  and  the  policy  delivered  in  Virginia.  Equitable  Life 
Asaur.  Soc.  v.  ClemerUs,  140  U.  S.  226;  MiUual  Life  Ins.  Co. 
of  New  York  v.  Cohen,  179  U.  S.  262;  Northwestern  Life 
Ins.  Co.  V.  Elliott,  5  Fed.  Rep.  225,  228.  See  also  Knights 
of  Pythias  v.  Meyer,  198  U-  S.  608;  Ritter  v.  MiU.  Life  Ins. 
Co.,  169  U.  S.  139. 

The  business  of  insurance  is  not  commerce,  and  the  mak- 
ing of  a  contract  of  insurance  is  a  mere  incident  of  com- 
mercial intercourse  in  which  there  is  no  difference  whatever 
between  insurance  against  fire,  insurance  against  the  perils 
of  the  sea,  or  insurance  of  life.  New  York  Life  Ins.  Co.  v. 
Cravens,  178  U.  S.  389;  St.  Johns  v.  The  Amer.  Mut.  Life 
Ins.  Co.,  13  N.  Y.  31-38;  Rosenplanter  v.  Prov.  Sav.  Life 
Assur.  Soc.,  96  Fed.  Rep.  721;  Mutual  Life  v.  Cohen,  179 
U.  S.  262;  Hicks  v.  Natumal  Life  Ins.  Co.,  60  Fed,  Rep. 
690;  25  Cyc.  748;  Mmor  on  the  Conflict  of  Laws,  399;  and 
see  Cratrins  v.  N.  Y.  Life  Ins.  Co.,  148  Missouri,  600;  Wall 
V.  Equitable  Life  Assur.  Soc.,  32  Fed.  Rep.  273;  Mutual  Life 
Ins.  Co.  V.  Robinson,  54  Fed,  Rep.  580;  Equitable  Life  Ins. 
Co.  V.  Winning,  58  Fed.  Rep.  541;  McMaster  v.  N.  Y.  Ac. 
Co.,  78  Fed.  Rep.  33, 37;  Assurance  Society  v.  Clements,  140 
U.  S.  226. 

The  contract  is  one  to  be  construed  by  the  general  com- 
mercial law  of  the  coimtry  as  enforced  by  the  Federal 
Courts  regardless  of  that  of  the  State  where  it  was  made. 
Swift  V.  Tyson,  16  Pet.  1, 18;  Oates  v.  First  Nat.  Bank,  100 
U.  S.  239,  246;  Railroad  Co.  v.  Lockwood,  17  Wall.  357; 
Manhattan  Life  Ins.  Co.  v.  Boughtan,  109  U.  S.  121; 
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Pleasant  Township  v.  ^tna  Ldfe  Insurance  Co.,  138  U.  S. 
67;  Lake  Shore  &c.  R.  R.  Co.  v.  Prentice,  147  U.  S.  101, 
106. 

A  policy  of  insurance  is  a  contract,  the  construction  of 
which  should  come  within  the  general  commercial  law. 
Carpenter  v.  The  Providence  Ins.  Co.,  16  Pet.  495,  511; 
Washburn  &  Moen  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co., 
106  Fed.  Rep.  116-7;  affd  179  U.  S.  1;  The  BamsUMe,  181 
U.  S.  464,  470;  Northwestern  Nat'l  Life  Ins.  Co.  v.  Riggs, 
203  U.  S.  255. 

The  laws  of  Wisconsin  do  not  authorize  a  recovery  in 
this'case:  Patterson  v.  Natural  Premium  &c.  Ins.  Co.,  100 
Wisconsin,  118;  McCoy  v.  Northwestern  Relief  Ass^n,  92 
Wisconsin,  577;  WhUfield  v.  Mna  Life  Ins.  Co.,  205  U.  S. 
489. 

There  can  be  no  recovery  on  a  life  insurance  policy 
where  the  insured  is  legally  executed,  the  policy  being 
silent  on  the  subject.  Amicable  Society  v.  BoUand,  4 
Bligh  (N.  S.),  194;  Burt  v.  Union  Central  Ins.  Co.,  187 
U.  S.  362,  365;  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S. 
139. 

To  permit  a  recovery  when  death  has  resulted  from  a 
violation  of  law  is  contrary  to  public  policy.  Hatdi  v. 
Mutual  Life,  120  Massachusetts,  550;  Wells  v.  New  Eng. 
Mut.  Life  Ins.  Co.,  191  Pa.  St.  207;  Murray  v.  N.  Y.  Life 
Ins.  Co.,  96  N.  Y.  614;  Bloom  v.  Franklin  Life  Ins.  Co.,  97 
Indiana,  478. 

Mr.  Daniel  Harmon,  with  whom  Mr.  H.  W.  Walsh  and 
Mr.  G.  B.  Sinclair  were  on  the  brief,  for  respondents: 

The  contract  upon  which  this  suit  has  been  brought  is 
not  void  as  against  public  policy.  Richardson  v.  Mellish, 
2  Bing.  229, 252;  Steamship  Co.  v.  McGregor  (1892),  App. 
Cas.  25,  45;  RamboU  v.  SoojumnvU,  6  Moore,  P.  C.  310; 
Printing  Co.  v.  Sampson  L.  R.,  19  Eq.  465;  Moore  v. 
Woolsey,  ^E.&B.  Q.  B.  243;  Smithv.  DuBose,  78  Georgia, 
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413;  Richmond  v.  Dubuque  R.  R.  Co.,  26  Iowa,  100;  KeUogg 
V.  Larkiny  3  Finn.  123;  S.  C,  66  Am.  Dec.  164, 168;  Swarm 
V.  Stoann,  21  Fed.  Rep.  299;  Equitable  Life  Co.  v.  Waring, 
117  Georgia,  599;  The  Homestead  Case,  22  Gratt.  301; 
License  Tax  Case,  5  Wall.  462;  Vidal  v.  Girard,  2  How.  128; 
citing  Pierce  v.  Randolph,  12  Texas,  200;  HouUon  v. 
Nichols,  96  Wisconsin,  393. 

Courts  are  careful  not  to  encroach  unduly  upon  the 
liberty  of  contract.  Contracts  are  not  interfered  with  ex- 
cept where  they  clearly  appear  to  be  prejudicial  to  the 
public  interest.  No  person  can  seriously  believe  that,  if  a 
life  policy  is  paid  in  case  of  death  by  hanging,  it  has  a 
tendency  to  encourage  murder  in  order  to  mature  the 
policy  by  being  hung.  If  benefit  to  one's  heirs  by  reason  of 
death  is  an  encouragement  to  crime  to  accomplish  death, 
then  the  laws  of  descent,  and  the  statutes  aboUshing  at- 
tainder are  equally  incentives  to  crime.  The  benefit  in 
heirs  by  execution  of  the  ancestor  cannot  be  said  to  be 
subversive  of  public  interest. 

There  is  nothing  in  the  contract  which  in  terms  or  by 
necessary  implication  amounts  to  an  agreement  to  do  an 
illegal  act,  or  which  requires  the  performance  of  such  an 
act.  If  the  policy  were  payable  upon  the  sole  condition 
of  death  by  hanging,  there  might  be  some  plausibility  in 
such  a  contention. 

There  is  nothing  on  the  face  of  the  policy  which  would 
render  it  void. 

Where  the  consideration  and  the  matter  to  be  per- 
formed are  both  legal,  plaintiff  is  not  precluded  from  recov- 
ering by  an  infringement  of  the  law  not  contemplated  by 
the  contract.  Wethrell  v.  Jones,  3  Bam.  and  Adolph.  221 ; 
Waugh  v.  Morris,  42  L.  J.  Q.  B.  57;  Brier  v.  Dozier  (Va.), 
24  Gratt.  1 ;  McDonald  v.  Triple  Alliance,  57  Mo.  App.  87; 
Fitch  V.  Ins.  Co.,  59  N.  Y.  557;  MiOs  v.  Rebstock,  29 
Minnesota,  380.  The  validity  of  this  contract  is  to  be 
determined  by  the  law  of  Wisconsin. 
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The  law  governing  the  obligation  of  this  contract  does 
not  avoid  it.    May  on  Insurance,  402. 

The  inquiry  in  the  Federal  courts  is  not  general,  inde- 
pendent of  any  specific  law,  but  specific  as  to  the  law  of 
the  State  of  the  obligation. 

Whether  or  not  this  contract  is  valid  or  is  to  be  held  void 
must  be  determined  by  the  law  of  the  State  creating  the 
obligation. 

The  rule  that  in  matters  of  general  conmiercial  law  or 
general  jurisprudence  Federal  courts  are  not  bound  by 
state  decisions  does  not  apply  to  this  case.  Wheaton  v. 
PeterSy  8  Pet.  691;  Bucher  v.  Cheshire  R.  R.  Co.,  125  U.  S. 
656;  Hudson  Furniture  Co.  v.  Harding j  17  C.  C.  A.  203; 
Chi.y  M.  &  St.  P.  Ry.  Co.  v.  Solan  (1897),  169  U.  S.  133; 
Gatton  v.  Chi.,  R.  I.  &  P.  Ry.  Co.  (Iowa),  28  L.  R.  A.  556; 
TransparlQlion  Co.  v.  Parkersburg,  107  U.  S.  691 ;  McClaine 
V.  Prov.  L.  Ins.  Soc.y  49  C.  C.  A.  31;  Burgess  v.  SeUgnum, 
107  U.  S.  20. 

In  the  enforcement  of  statutes  or  the  construction  of 
statutes,  the  Federal  courts  make  no  extrinsic  inquiry. 
William  v.  Gaylord,  186  U.  S.  157;  Flash  v.  Connecticut, 
109  U.  S.  37;  WhUfield  v.  ^tna  Life  Ins.  Co.,  205  U.  S.  489. 

In  questions  of  policy,  the  statutes  and  decisions  of  the 
state  courts  are  controlling.  Vidal  v.  Oirard,  2  How.  127; 
License  Tax  Case,  6  Wall.  462;  N.  Y.  Life  Ins.  Co.  v. 
Craven,  178  U.  S.  389. 

In  determining  the  public  policy  of  a  State  as  affecting 
an  obligation  arising  in  that  State,  the  Federal  courts  not 
only  give  great  consideration  to  the  decisions  on  the  ques- 
tion by  state  tribunals,  but  they  are  constrained  to  adopt 
those  rulings  as  definitive  of  the  policy  of  the  State. 

The  law  of  this  obligation  is  the  law  of  Wisconsin,  the 
place  of  execution  of  the  contract,  of  payment  of  the  first 
premiimi,  and  of  performance. 

Where  the  application  is  made  is  immaterial  unless  that 
is  the  place  where  the  final  contract  was  closed.   Masneger 
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V.  HamUUm,  101  California,  632;  Brown  v.  WeaterfiMf  47 
Nebraska,  399;  Nichdaon  v.  Cosmos,  90  Indiana,  515. 

The  legislature  of  Wisconsin  has  expressly  authorized 
this  company  to  undertake  this  risk,  and  the  coiurt  should 
refuse  to  narrow  or  limit  it.  The  breadth  of  this  statute 
cannot  be  limited  by  consideration  of  public  policy.  A 
statute  is  the  authoritative  and  final  declaration  of  public 
policy.  Carpenter's  Estate,  170  Pa.  St.  203;  Hodden  v. 
Barney,  5  Wall.  518;  SheUenberger  v.  Ransom  (Neb.),  25 
L.  R.  A.  565;  Owens  v.  Owens,  100  N.  Car.  242;  In  re  Runk 
(la.),  101  N.  W.  Rep.  151;  see  also  McKinnon  v.  Luvdy, 

24  Ontario,  132;  In  re  GoUnik's  Estate,  128  N.  W.  Rep. 
292  (Mum.). 

The  decisions  of  Wisconsin  support  the  recovery  in  this 
case.    Patterson  v.  Premium  Ins.  Co.,  100  Wisconsin,  118. 

The  right  asserted  is  a  property  right  vested  by  the 
special  statute  of  incorporation  which  is  not  divested  by 
crime.   This  rule  controls  this  case. 

The  charter  controls  the  rights  of  members  irrespective 
of  the  place  where  such  rights  may  have  been  acquired. 
Glenn  v.  Liggett,  135  U.  S.  533;  Smitii  v.  Kemochen,  7  How. 
198;  JeUenik  v.  Huron  Copper  Co.,  177  U.  S.  1;  Flash  v. 
Connecticut,  109  U.  S.  371. 

Under  the  charter  of  the  company  McCue  occupied 
the  relation  of  a  member  of  the  company.  This  was  a 
valuable  property  right.  Upon  his  death  this  membership 
passed  to  his  executors.  21  Am.  &  Eng.  Ency.,  269; 
Condon  v.  Mutual  Reserve  Assn.,  89  Maryland,  73,  99; 
Huber  v.  Martin,  3  L.  R.  A.  653. 

The  charter  provides  for  devolution  of  the  right  on 
death.  McCoy  v.  Northwestern  Relief  Association,  92  Wis- 
consin, 577;  Angell  and  Ames  Corp.,  §  410. 

Where  the  law  provides  a  method  of  devolution,  that 
method  controls  and  the  courts  do  not  inquire  further. 
Broom  Leg.  Max.,  289;  SheUenberger  v.  Ransom  (Neb.), 

25  L.  R.  A.  565;  Ownes  v.  Ownes,  100  N.  C.  242;  Hclden 
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V.  Ancienl  Order  (Ill.)i  31  L.  R.  A.  70;  Deem  v.  MHUken, 
6  Ohio  C.  Ct.  Rep.  357;  Carpenter's  Eatatey  170  Pa.  St. 
203;  McKinnm  v.  Lundy,  24  Ont.  Rep.  132;  Riggs  v. 
Palmer y  116  N.  Y.  506  has  been  expressly  disapproved  by 
Schellenberger  v.  Raneom,  supra,  by  Carpenter's  Estate, 
supra,  and  the  New  York  court  refused  to  follow  it  in 
EUerson  v.  Westcott,  148  N.  Y.  149. 

In  Collins  v.  Metropolitan  Life  Ins.  Co.,  93  N.  W.  Rep. 
542,  decided  by  the  Supreme  Court  of  Illinois  a  few  days 
after  this  case  was  submitted  in  the  Circuit  Court  of  Ap- 
peals, a  recovery  was  allowed. 

Death  on  the>  gallows  is  not  impliedly  excepted  from 
the  risks  imdertaken.    Public  policy  does  not  except. 

The  terms  of  the  policy  cover  the  risk. 

The  canon  of  construction,  expressio  unius,  etc.,  forbids 
a  construction  excepting  this  risk.  Hawkins  v.  United 
States,  96  U.  S.  689;  Schmidt  v.  Life  Assn.  (la.),  51  L.  R.  A. 
141;  McDonald  v.  Triple  Alliance,  57  Mo.  App.  87;  ffar- 
per's  Admr.  v.  Ins.  Co.,  19  Maine,  506;  Supreme  Lodge  v. 
Menkhausen,  supra;  Clever  v.  Mutual  etc.  Co.,  1  Q.  B.  D. 
147. 

In  excepting  death  from  certain  causes,  the  company 
has  undertaken  to  pay  in  case  of  death  from  all  other 
causes. 

An  insurance  policy  will  be  construed  most  strongly 
against  the  company,  because  the  words  are  its  words. 
Royal  Ins  Co.  v.  MaHin,  192  U.  S.  149. 

A  clause  excepting  similar  contingencies  to  those  under 
which  the  insured  died  in  this  case  is  very  common  in  life 
insurance  policies.  The  fact  that  this  policy  contains  no 
such  exception  when  such  exception  is  common  shows 
that  none  were  intended.  Patterson  v.  Premium  Ins.  Co., 
100  Wisconsm,  118;  Moore  v.  Woolsey,  4  E.  &.  B.  I.  B. 
243. 

This  was  a  risk  actually  covered  by  the  policy;  the 
premiimi  paid  was  regulated  from  mortality  tables  which 
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are  made  up  from  statistics  of  deaths — ail  deaths  in  a 
given  length  of  time,  not  deaths  from  certain  causes, 
QampbeU  v.  Supreme  Conclave^  54  L.  R.  A.  676, — an  aver- 
age expectancy  of  life  derived  from  experience  tables  em- 
bracing suicide  as  well  as  all  other  causes  of  mortality. 
Langs  v.  Royal  Highlanders  (Neb.),  110  N.  W.  Rep.  1110. 

McCue  had  other  insurance  on  his  life.  The  fact  that 
other  compimies  paid  shows  their  view  of  the  contract. 
That  so  many  paid  shows  a  general  custom  in  insurance 
circles  that  this  is  a  risk  actually  covered  by  the  policy. 

The  company  by  paying  the  premiiun  into  court  has 
admitted  for  piuposes  of  this  action  that  risk  of  death 
at  the  hand  of  the  law  was  a  risk  covered  by  this  policy. 
1  Hughes  on  Procedure,  §§  93,  202;  Greenleaf  Ev.  (16th 
Ed.),  282. 

If  the  McCue  estate  caimot  recover,  the  innocent  par- 
ties interested  will  be  admitted  as  claimants.  Cleaver  v. 
MuU.  Reserve  Fund  L.  Assn.,  1  Q.  B.  147. 

In  this  case  the  infant  plaintiffs,  the  children,  do  not 
take  imder  McCue  in  this  aspect  of  the  case,  by  inherit- 
ance; it  would  be  misnomer  to  speak  of  heirs  inheriting 
personal  property;  their  claim  is  directly  against  the 
company;  they  are  persona  designata.  Miller  v.  Reed,  64 
Connecticut,  240;  Hodge's  Appeal,  8  W.  N.  C.  (Pa.)  209; 
MuUine  v.  Thompson,  61  Texas,  7;  Thompkins  v.  Levy, 
87  Alabama,  263;  4  Words  &  Phrases,  p.  3264,  ''Rem." 

Where  the  assured  makes  a  policy  payable  to  his  chil- 
dren, the  law  of  Wisconsin  is  stated  in  Patterson  v.  Pre- 
mium Ins.  Co.,  100  Wisconsin,  118;  Palmer  v.  Welch,  132 
Illinois,  1^1;  Alexandria  v.  Parker,  144  Illinois,  366. 

Payment  must  be  made  in  every  case  where  there  is 
any  hand  to  receive  it,  and  forfeiture  is  not  to  be  toler- 
ated. Fuller  V.  Limee,  136  Massachusetts,  469;  Bancrcft 
V.  Russell,  167  Massachusetts,  47;  31 N.  E.  Rep.  10;  Haskins 
V.  KendaU,  168  Massachusetts,  224;  33  N.  E.  Rep.  496; 
Newman  v.  Covenant  Mutual  Ins.  Asso.,  76  Iowa,  56;  1  L. 
VOL.  ccxxiii — 16 
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R.  A.  669;  Schmidt  v.  Northern  Life  Aeeo.  (la.),  51  L.  R.  A. 
141 ;  Supreme  Lodge  v.  Menkhausen,  209  Illinois,  277;  iV.  Y. 
L  Ins.  Co.  V.  Davis,  96  Virginia,  737;  Cooley,  Briefs  on  Lit 
surance,  3226. 

The  cases  cited  do  not  militate  against  recovery  on  the 
principles  above  set  out.  FaunUeroy^s  Case,  4  Bligh,  194, 
relied  on  in  Burt  v.  Union  Central  L.  Ins.  Co.,  187  U.  S. 
372,  does  not  establish  any  principle  controlling  this  case, 
certainly  as  far  as  the  infant  plaintiffs  are  concerned;  and 
see  DowUy  v.  Shiffer,  36  N.  Y.  Supp.  869;  Moore  v.  Woolr 
sey,  supra;  Lodge  v.  Menkhausen,  101  A.  S.  Rep.  239; 
Sun  Life  Ins.  Co.  v.  Taylor  (Ky.),  56  S.  W.  Rep.  668; 
Harper  v.  Ins.  Co.,  19  Maine,  506;  McDonald  v.  Triple 
Alliance,  57  Mo.  App.  87. 

In  Burt  V.  Union  Central,  187  U.  S.  362,  it  did  not  ap- 
pear that  there  had  been  any  legislative  pronouncement 
of  public  policy  nor  had  the  courts  defined  the  public 
poUcy  governing  contracts  of  this  order,  and  that  case 
can  be  distinguished  on  other  groimds  also.  See  Hakh  v. 
Mut.  L.  Ins.  Co.,  120  Massachusetts,  550. 

The  present  policy  of  the  law  is  to  require  of  insurance 
companies  a  strict  liability  for  their  losses.  Lord  v.  DaU, 
12  Massachusetts,  115;  Fidelity  and  Casualty  Co.  v.  Erchr 
leiss,  30  L.  R.  A.  587;  A.  R.  R.  v.  M.  T.  &  D.  Co.,  38 
L.  R.  A.  116;  TrerUon  P.  R.  R.  Co.  v.  Guarantors  L.  I. 
Co.,  44  L.  R.  A.  213.  See  Water  v.  Merchanls  &c.  Ins.  Co., 
11  Pet.  213;  Phcmix  Ins.  Co.  v.  Erie  Trans.  Co.,  117  U.  S. 
312;  Courtemanches  v.  Supreme  Court,  I.  0.  of  0.,  136 
Michigan,  30;  Supreme  Lodge  v.  Gelbke,  64  N.  E.  Rep. 
1058;  S.  C,  198  Illinois,  365;  Gootzman  v.  C.  Mut.  Ins.  Co., 
3  Hun  (N.  Y.),  515;  Griffin  v.  Western  Mut.  Asso.,  20  Ne- 
braska, 620;  Cluffv.  Mui.  Life  Ins.  Co.,  99  MassachusettSi 
317;  Wareck  v.  Mutual  Reserve,  62  Minnesota,  39;  Simp- 
son V.  Life  Ins.  Co.,  115  N.  Car.  393;  Mutual  Reserve  Asso. 
V.  Payne,  32  S.  W.  Rep.  (Tex.)  1036;  Supreme  Court  of 
Honor  v.  Updegraff,  68  Kansas,  474. 
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The  legislatures  also  have  made  provision  for  the  pro- 
tection of  persons  contracting  with  insurance  companies. 
See  Penna.  Stat., Laws,  1881,  p.  20;  Kentucky  Stat.,  §  679; 
New  York,  3  Rev.  Stat.  (8th  Ed.),  p.  1688;  2  Cooley 
Briefs  on  Ins.  1189;  Mo.  Rev.  Stat.,  §  5982. 

Mr.  Justice  McKbnna  delivered  the  opinion  of  the 
court. 

The  question  in  the  case  is  whether  death  by  the  hand 
of  the  law  in  execution  of  a  conviction  and  sentence  for 
miutier,  is  covered  by  a  policy  of  life  insurance  though 
such  manner  of  death  is  not  excepted  from  the  policy, 
there  being  no  question  of  the  justness  of  the  sentence. 

The  case  was  in  equity  and  brought  in  the  C!orporation 
Court  for  the  city  of  Charlottesville,  State  of  Virginia, 
by  respondents,  children  and  sole  heirs  of  James  S.  McCue, 
by  Marshall  Dinwiddie,  their  next  friend,  upon  a  policy 
of  life  insurance  issued  to  McCue  by  petitioner,  named 
herein  as  the  insiu^ance  company. 

The  main  defense  of  the  insurance  company  was  (there 
were  some  technical  defenses  with  which  we  are  not  con- 
cerned) that  McCue  came  to  his  death  by  hanging  after 
conviction  and  sentence  for  the  murder  of  his  wife. 

The  suit  was  brought  imder  the  laws  of  the  Conmion- 
wealth  of  Virginia  against  the  insurance  company,  the 
People^s  National  Bank,  of  Charlottesville,  as  garnishee, 
and  the  executors  of  McCue's  estate. 

The  case  wan  removed  on  the  petition  of  the  insurance 
company  on  the  ground  of  a  separable  controversy  to  the 
Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Virginia.  In  that  court  there  was  a  demurrer 
filed  to  the  bill  which  raised  the  question  as  to  the  proper 
arrangement  of  the  parties  and  whether  the  heirs  or  the 
executors  were  the  parties  to  recover  on  the  policy,  assiun- 
ing  that  the  insurance  company  was  liable.    In  the  answer 
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the  same  questions  were  again  raised  and  all  liability  of 
the  insurance  company  denied,  principally  on  the  ground 
of  the  manner  by  which  M cCue  came  to  his  death. 

At  the  trial  the  technical  defenses  were  waived  and  by 
agreement  of  the  parties  the  heirs  of  McCue  and  his  ex- 
ecutors were  treated  as  parties  plaintiflf.  The  court  con- 
sidering the  cauae  as  one  at  law,  and  a  jury  having  been 
waived  by  the  parties,  adjudged  on  the  pleadings  and  an 
agreed  statement  of  facts,  '^  that  the  plaintiffs  take  nothing 
by  their  bill,  and  that  said  defendant  go  without  day," 
with  costs,  the  latter  to  be  paid  by  a  deposit  made  in  the 
registry  of  the  court  in  refund  of  the  premimn  paid  by 
McCue,  as  far  as  it  would  go.  The  judgment  was  reversed 
by  the  Court  of  Appeals  and  a  new  trial  ordered.  This 
certiorari  was  then  petitioned  for  and  allowed. 

The  facts  as  agreed  are  these:  The  insurance  company  is 
a  corporation  duly  organized  imder  the  laws  of  Wisconsin 
and  a  citizen  and  resident  thereof.  It  is  a  mutual  insur- 
ance company,  with  the  power  and  obligations  given  to 
and  imposed  upon  it  by  certain  acts  of  the  legislature  of 
Wisconsin,  which  acts  constitute  its  charter. 

The  People's  National  Bank  of  Charlottesville  was 
made  a  party  solely  as  garnishee,  it  having  certain  siims 
of  money  belonging  to  the  insurance  company  in  its  pos- 
session. 

McCue  made  written  application  to  the  insurance  ecnxi- 
pany  in  his  own  handwriting  for  the  policy  in  suit,  in  pur- 
suance of  which  the  policy  was  issued  for  the  sum  of 
$15,000  on  his  life.  He  paid  premiums  as  follows:  When 
the  policy  was  delivered  to  him  he  gave  his  note  for  the 
siun  of  $427.50  for  the  premiimi  to  E.  L.  Carroll  and  L. 
Fitzgerald,  payable  to  their  order,  six  months  after  date, 
at  the  Jeflferson  National  Bank,  Charlottesville,  Vurginia. 
Carroll  &  Fitzgerald  at  the  time  were  soliciting  insurance 
for  T.  A.  Cary,  the  general  agent  of  the  insurance  com- 
pany in  Virginia.    The  note  was  endorsed  by  Carroll  A 
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Fitzgerald  to  Gary,  with  the  following  memorandum  at- 
tached: "$427.60.  Hold  this  note  in  Mr.  Gary's  office 
(don't  use  bank.)  Notify  Mr..McG.  about  thirty  days 
before  due,  and  send  it  to  E.  L.  Garroll  for  collection." 
Carroll  &  Fitzgerald  gave  their  individual  notes  to 
Mr.  Gary,  amounting  to  $427.50,  on  which  he  advanced 
the  money  to  the  company  and  held  the  notes  for  collec- 
tion, with  McGue's  note  as  collateral. 

The  company  received,  at  its  home  office  in  Milwaxikee, 
the  amount  of  the  premixun  in  cash  from  Gary  on  May  2, 
1904,  but  had  no  knowledge  of  the  note  arrangement  be- 
tween McGue,  Garroll  &  Fitzgerald  and  Gary.  The  note 
was  paid  by  McGue  by  checks  after  he  had  been  arrested, 
he  protesting  his  innocence,  "which  facts  were  known  to 
Gary."  The  note  arrangement  was  a  general  custom 
among  soliciting  agents  for  the  company.  Other  facts 
will  be  noted  hereafter. 

The  main  question  in  the  case  is,  as  we  said,  the  liability 
of  the  company  imder  the  circumstances.  Or,  to  put  it 
more  abstractly  for  the  present  purpose  of  our  discussion, 
whether  a  policy  of  life  insurance  insures  against  death  by 
a  l^al  execution  for  crime? 

The  question  was  before  this  court  in  Burt  v.  Union 
Central  Life  Insurance  Company y  187  U.  S.  362.  In  the 
policy  passed  on,  as  in  the  policy  in  the  case  at  bar,  there 
was  no  provision  excluding  death  by  the  law.  It  was  de- 
cided, however,  that  such  must  be  considered  its  effect, 
though  the  policy  contained  nothing  covering  such  con- 
ting^cy.  These  direct  questions  were  asked:  "Do  in- 
surance policies  insure  against  crime?  Is  that  a  risk  which 
enters  into  and  becomes  a  part  of  the  contract?"  And 
answering,  after  discussion,  we  said  (p.  365):  "It  cannot 
be  that  one  of  the  risks  covered  by  a  contract  of  insurance 
is  the  crime  of  the  insured.  There  is  an  implied  obligation 
on  his  part  to  do  nothing  to  wrongfully  accelerate  the 
matiuity  of  the  policy.    Public  policy  forbids  the  inser- 
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tion  in  a  contract  of  a  condition  which  would  tend  to  in- 
duce crime,  and  as  it  forbids  the  introduction  of  such  a 
stipulation  it  also  forbids  the  enforcement  of  a  contract 
under  circiunstances  which  cannot  be  lawfully  stipulated 
for.''  Cases  were  cited,  among  others  Bitter  v.  Mutual 
Life  Insurance  Company^  169  U.  S.  139.  There  it  was 
held  that  a  life  insurance  policy  taken  out  by  the  insured 
for  the  benefit  of  his  estate  was  avoided  when  one  of 
sound  mind  intentionally  took  his  life,  irrespective  of  the 
question  whether  there  was  a  stipulation  in  the  policy  or 
not.  And  the  conclusion  was  based,  among  other  con- 
siderations, upon  public  policy,  the  court  saying  (p.  154) 
that  "a  contract,  the  tendency  of  which  is  to  endanger  the 
public  interests  or  injuriously  affect  the  public  good,  or 
which  is  subversive  of  soimd  morality,  ought  never  to  re- 
ceive the  sanction  of  a  court  of  justice  or  be  made  the 
foundation  of  its  judgment." 

These  cases  must  be  accepted  as  expressing  the  views  of 
this  court  as  to  the  public  policy  which  must  determine 
the  validity  of  insurance  policies,  and  which  they  caimot 
transcend  even  by  explicit  declaration,  much  less  be  held 
to  transcend  by  omissions  or  implications,  and  we  pass  by, 
therefore,  the  very  interesting  argument  of  counsel  for 
respondents  as  to  the  indefinite  and  variable  notions 
which  may  be  entertained  of  such  policy  according  to 
times  and  places  and  the  temperaments  of  courts,  and  the 
danger  of  permitting  its  uncertain  conceptions  to  control 
or  supersede  the  freedom  of  parties  to  make  and  to  be 
bound  by  contracts  deliberately  made.  We  come,  there- 
fore, immediately  to  the  special  contention  of  respondents, 
that  the  contract  in  controversy  is  a  Wisconsin  contract, 
and  is  not  offensive  to  the  public  policy  of  that  State  or  to 
its  laws,  but  was  indeed,  as  it  is  contended,  made  in  con- 
formity to  the  laws  of  that  State,  and  carries  all  of  their 
obligations. 

The  obligation  of  a  contract  imdoubtedly  depends  upon 


Digitized  by  VjOOQ IC 


NORTHWESTERN  LIFE  INS.  CO.  v.  McCUE.    247 

223  U.  S.  Opinion  of  the  Court. 

the  law  under  which  it  is  made.  In  which  State,  then, 
Virginia  or  Wisconsin,  was  the  policy  made?  In  Equitable 
Life  Assurance  Society  v.  Clements,  140  U,  S.  226,  the 
question  arose  whether  the  contract  of  insurance  sued  on 
was  made  in  New  York  or  Missoiui.  The  assured  was  a 
resident  of  Missoiui,  and  the  application  for  the  policy 
was  signed  in  Missouri.  The  poUcy,  executed  at  the  office 
of  the  company,  provided  that  the  contract  between  the 
parties  was  completely  set  forth  in  the  policy  and  the 
application  therefor,  taken  together.  The  application 
declared  that  the  contract  should  not  take  efifect  until  the 
first  premimn  should  have  been  actually  paid  diuing  the 
life  of  the  person  proposed  for  assurance.  Two  annual 
premiums  were  paid  in  Missouri,  and  the  policy,  at  the 
request  of  the  assiu'ed,  was  transmitted  to  him  in  Mis- 
soiui, and  there  delivered  to  him.  The  court  said  (p.  232) : 
"Upon  this  record,  the  conclusion  is  inevitable  that  the 
policy  never  became  a  completed  contract,  binding  either 
party  to  it,  until  the  delivery  of  the  policy  and  the  pay- 
ment of  the  first  premium  in  Missouri;  and  consequently 
that  the  policy  is  a  Missouri  contract  and  governed  by 
the  laws  of  Missouri." 

In  Mutual  Life  Insurance  Company  of  New  York  v. 
Cohen,  179  U.  S.  262,  the  insurance  policy  contained  a 
stipulation  that  it  should  not  be  binding  until  the  first 
premium  had  been  paid  and  the  policy  delivered.  The 
premium  was  paid  and  the  policy  deUvered  in  Montana. 
It  was  held  (p.  264)  that  ''under  those  circumstances, 
under  the  general  rule,  the  contract  was  a  Montana  con- 
tract, and  governed  by  the  laws  of  that  State."  Citing 
Equitable  Life  Assurance  Society  v.  Clements,  supra. 

The  same  conditions  existed  in  Mutual  Life  Insurance 
Company  v.  Hill,  193  U.  S.  551,  and  it  was  decided,  the 
two  cases  above  mentioned  being  cited,  that  the  policy  of 
insurance  involved  was  a  Washington  contract,  not  a  New 
York  contract. 
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In  the  case  at  bar  the  application  was  made  by  McCue 
at  Charlottesville,  Virginia,  February  25,  1904,  and  the 
pbficy  was  ddivered  to  him  there  on  March  15,  1904, 
when  he  gave  his  note  for  the  premimn  which  was  payable 
at  that  place  and  subsequently  paid  there.  And  it  is  pro- 
vided in  the  policy  that  it  should  not  take  effect  until  the 
first  premiiun  should  be  actually  paid.  Following  that 
provision  is  this:  "In  witness  whereof  the  Northwestern 
Mutual  Life  Insurance  Company,  at  its  office  in  Mil- 
waukee, Wisconsin,  has  by  its  president  and  secretary  jj^ 
signed  and  delivered  this  contract,  this  fifteenth  day  of  i^ 
March,  one  thousand  nine  hundred  and  four."  But  man- 
ifestly this  was  not  intended  to  affect  the  preceding  pro-  j^ 
vision  fixing  the  time  when  the  policy  should  go  into 
effect,  nor  the  legal  consequences  which  followed  from  it. 
In  Equitable  Life  Aaaurance  Society  v.  Clements  the  policy 
was  executed  at  the  company's  office  in  New  York.  The 
exact  conditions  therefore  existed  which  made,  in  the 
cases  cited,  the  policies  involved  therein  not  New  York 
contracts  but,  respectively,  Missouri,  Montana  and  1 1 
Washington  contracts.  The  policy,  therefore,  in  the  case 
at  bar,  must  be  held  to  be  a  Virginia  and  not  a  Wisconsin 
contract. 

Respondents,  however,  contend  that  'Hhe  right  asserted 
is  a  property  right  vested  by  the  special  statute  of  incor- 
poration which  is  not  divested  by  crime,"  and  that  "the 
charter  controls  the  rights  of  members  irrespective  of  the 
place  where  such  rights  may  have  been  acquired."  To 
support  the  contention  that  the  right  asserted  is  a  property 
ri^t,  respondents  adduce  §§  1,  4,  7  and  20  of  the  charter. 
Their  argument  is  brief  and  direct,  and  we  may  quote 
it.  It  is  as  follows:  "Under  the  charter  of  the  company 
McCue  occupied  the  relation  of  a  member  of  the  company. 
This  was  a  valuable  property  right.  Upon  his  death  this 
membership  passed  to  his  executors."  And  further :  "  The 
charter  of  the  company,  §  1,  provided  that  certain  persons 
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named  'and  all  other  persons  who  may  hereafter  associate 
with  them- in  the  manner  hereinafter  prescribed  shall  be, 
and  are,  declared  a  body  politic  and  corporate.'  Section  4 
prescribes  that  persons  who  shall  hereafter  insure  with  the 
company  'shall  thereby  become  members  thereof.'  And 
section  7  prescribes  the  manner  in  which  this  membership 
is  to  be  perfected.  'Every  person  who  shall  become  a 
member  of  this  association,  by  effecting  insurance  therein, 
shall,  the  first  time  he  effects  insurance,  pay  the  rates 
fixed  by  the  trustees,'  etc.  There  can  be  no  doubt,  then, 
that  McCue  was  a  member  of  this  corporation.  He  insured 
with  the  company,  and  thereby  he  became  a  member. 
His  interest  in  the  company  was  fixed  by  the  amount  of 
his  insurance.  This  membership  constituted  a  vested 
property  right.  He  was  eligible  as  an  officer,  and  entitled 
to  vote  in  the  management  of  the  company  (s.  20);  en- 
titled to  the  dividends  on  the  siuplus  and  profits  (§  2,  §  13) 
and  was  a  joint  owner  of  the  assets  of  the  company."  But 
this  is  assuming  what  is  to  be  proved.  It  may  be  true 
that  a  person  who  insures  with  the  company  becomes  a 
member  thereof  and  that  his  interest  is  fixed  at  the  amount 
of  his  insurance.  But  what  constitutes  his  title  or  right? 
Necessarily  his  policy.  What  entitles  him  to  a  realization 
of  the  benefits  of  his  membership?  Necessarily,  again,  his 
policy,  if  the  manner  of  his  death  be  not  a  violation  of  it. 
We  need  not  follow  counsel,  therefore,  through  their  argu- 
ment as  to  the  rights  of  property  and  the  rules  of  its  dev- 
olution, which,  it  is  contended,  must  obtain,  whatever 
be  the  act  or  guilt  of  the  person  producing  it.  The  ques- 
tion before  us,  and  the  only  question,  is:  What  rights  did 
McCue's  estate  and  children  get  by  his  policy?  And  we 
are  brought  back  to  the  simple  dispute  as  to  whether  the 
policy  covers  death  by  the  hand  of  the  law.  This  court  has 
pronounced  on  that  dispute,  and  its  ruling  must  prevail 
in  the  Federal  courts  of  Virginia,  in  which  State  the  con- 
tract was  made.   And  it  is  consonant  with  the  ruling  in  the 
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state  courts.  In  Plunkett  v.  Supreme  Conclave  Improved 
Order  of  HeptaaophSy  105  Virginia,  643,  a  certificate  of 
membership  in  the  conclave,  which  was  issued  to  one 
Charles  W.  Plunkett,  his  wife  being  beneficiary,  was  con- 
sidered. One  of  the  conditions  was  that  Plunkett  comply 
with  the  laws,  rules  and  regulations  then  governing  the 
conclave  or  that  might  in  the  futiu^  be  enacted.  There 
was  no  provision  against  suicide  in  the  laws,  rules  or  regu- 
lations when  the  certificate  was  issued.  Such  a  provision 
was  subsequently  enacted.  Plunkett  committed  suicide, 
and  the  Order  refused  to  pay  benefits.  Plunkett's  wife 
brought  suit  to  recover  them  and  asserted  a  vested  interest 
in  the  benefits  under  the  certificate.  The  contention  was 
rejected.  The  trial  court  held  that  the  forfeiture  of  the 
rights  under  the  certificate,  if  the  insured  while  sane  com- 
mitted suicide,  was  valid,  because  (1)  it  involved  no  vested 
right  of  the  insured,  and  (2)  because  it  was  a  fundamental, 
though  unexpressed,  part  of  the  original  contract  that  the 
insured  should  not  intentionally  cause  his  own  death. 
And  the  court  added  (p.  646):  ''Inasmuch  as  the  original 
contract  and  by-laws  were  silent  upon  the  subject  of 
suicide  by  the  insured  while  sane,  the  new  by-law  is  valid, 
because  there  can  be  no  such  thing  as  a  vested  right  for  a 
sane  man  to  conunit  suicide,  and  for  the  further  reason 
that.it  is  nothing  more  than  the  written  expression  of  the 
provision  which  the  law  had  read  into  the  contract  at  its 
inception.'' 

The  Supreme  Court  of  Appeals  aflirmed  the  judgment, 
quoting  the  reasoning  of  the  trial  court,  and  added  to  it 
the  considerations  of  public  policy  expressed  in  the  Burt 
Case  and  Ritter  Case,  supra,  and  other  cases.  If  the  public 
policy  of  Virginia  were  the  same  as,  it  is  contended,  that  of 
Wisconsin  is,  whether  this  court  should  have  to  yield  it, 
we  are  not  called  upon  to  decide. 

Being  of  opinion  that  McCue's  policy  was  a  Virginia 
contract,  it  may  be  unnecessary  to  review  the  cases  relied 
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on  by  the  respondents^  which  they  contend  declare  the 
public  policy  of  the  State  of  Wisconsin.  It  may,  however, 
be  said  that  the  cases  are  not  absolutely  definite. 

Two  cases  only  are  cited,  McCoy  v.  Northwestem  Mutual 
Relief  Associationj  92  Wisconsin,  577,  and  PaUerson  v. 
The  Natural  Premium  Ins.  Co.,  100  Wisconsin,  118.  We 
will  not  consider  the  facts  in  the  first  case.  It  is  enough 
to  say  that  the  coiul;,  following  a  ruling  that  it  had  pro- 
nounced in  other  cases,  said  (p.  582),  '*if  a  contract  for 
life  insurance  does  not  provide  against  Uabihty  in  case  of 
death  by  suicide  or  self-destruction,  then  such  cause  of 
death  does  not  constitute  a  defense,"  citing  four  cases. 
The  second  also  presented  one  of  suicide,  the  insured  be- 
ing sane.  It  was  contended  that  the  policy  did  not  cover 
such  a  risk,  because  (1)  an  incontestable  clause  (there 
being  one)  in  the  contract,  did  not  cover  such  a  death; 
(2)  if  it  could  be  held  so  in  terms  it  would  be  void  as  against 
public  policy;  (3)  suicide  was  a  crime  and  hence  within  a 
stipulation  against  death  in  violation  of  law. 

The  reliance  of  the  insurance  company  to  support  its 
contentions  was  upon  the  Ritter  Case,  supra.  The  court, 
however,  reiterated  its  former  ruling  as  to  death  by  sui- 
cide, though  it  recognized  the  cogency  of  the  reasoning  of 
the  Ritter  Case,  that  the  insured  should  do  nothing  to  ac- 
celerate the  contingency  of  the  policy,  saying  (p.  122): 
"were  the  question  a  new  one  in  the  law"  the  argument, 
"would  be  well  nigh  irresistible  especially  where,  as  in  the 
Ritter  Case,  the  poUcy  runs  in  favor  of  the  estate  of  the 
insured,  and  the  proceeds  will  go  to  the  enrichment  of  such 
estate,  instead  of  to  other  beneficiaries." 

There  were  other  beneficiaries  in  the  case,  the  policy 
having  been  assigned  with  the  consent  of  the  company  to 
the  children  of  the  insured.  Conunenting  further  on  that 
fact,  the  coiui;  said  it  brought  the  case  within  the  principle 
of  certain  cases  which  were  cited,  but  added  "nor  would 
the  application  of  that  principle  to  this  case  necessarily 
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conflict  with  the  Bitter  CasBj  where  the  policy  was  in  favor 
of  the  estate  of  the  insured.  It  may  well  be  in  such  a  case 
that  the  intentional  suicide  of  the  insured  while  sane  would 
prevent  a  recovery  by  his  personal  representatives,  and 
yet  not  prevent  a  recovery  in  case  of  a  policy  in  favor  of 
beneficiaries  who  had  a  subsisting  vested  interest  in  the 
poUcy  at  the  time  of  the  suicide,  and  who  could  not,  if 
they  would,  prevent  the  act  of  the  insured."  McCue's 
policy  was  in  favor  of  his  estate  and  comes  within  the  con- 
cession made  by  the  Supreme  Court  to  the  reasoning  of  the 
Ritter  Case. 

The  court  did  not  discuss  considerations  of  public  pol- 
icy, but  we  may  assmne  it  found  nothing  offensive  to  such 
policy  in  a  contract  of  insurance  which  covered  death  by 
suicide,  and  it  may  be  supposed  that  the  court  would  find 
nothing  repugnant  to  public  policy  in  a  contract  which  did 
not  except  death  for  crime.  However,  we  need  not  specu- 
late, as  the  Wisconsin  law  does  not  control  the  policy  in 
suit. 

One  other  contention  of  respondents  remains  to  be  no- 
ticed. It  is  contended  that  if  the  McCue  estate  cannot  re- 
cover, the  innocent  parties,  his  children,  will  be  admitted 
as  claimants.  To  this  contention  we  repeat  what  we  have 
said  above,  the  policy  is  the  measure  of  the  rights  of  every- 
body under  it,  and  as  it  does  not  cover  death  by  the  law 
there  cannot  be  recovery  either  by  McCue's  estate  or  by 
his  children. 

Judgment  of  the  Court  of  Appeals  is  reversed,  and  that 
of  the  Circuit  Court  is  Affirmed. 
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NEW  YORK  CONTINENTAL  JEWELL  FILTRA- 
TION COMPANY  V.  DISTRICT  OF  COLUMBIA. 

ERROR  TO   THE   COURT  OF  APPEALS   OF  THE   DISTRICT  OF 

COLUMBIA. 

No.  146.    Argued  December  22,  1911.— Decided  February  10,  1912. 

The  Union  Station  Act  of  February  28,  1903,  32  Stat.  909,  c.  866,  im- 
posed larger  liabilities  on  t^  railroad  company  for  necessary  changes 
than  did  the  earlier  act  of  February  22,  1901,  31  Stat.  767,  c.  363, 
and  provided  for  the  pa3rment  of  a  sum  of  money  to  the  railroad  com- 
pany. The  work  contemplated  by  the  later  act  included  material 
changes  whether  within  or  outside  of  the  right  of  way. 

Under  the  contract  made  by  the  plaintiff  in  this  case  with  the  District 
of  Columbia  for  the  latter  to  make  the  necessary  changes,  the  Dis- 
trict is  entitled  to  be  paid  for  all  the  work  outside  of,  as  well  as  within, 
the  railroad's  r^^t  c^  way. 

Independently  of  the  statute,  and  on  the  evidence  as  to  the  intention 
of  the  parties,  the  contract  is  properly  construed  as  including  work 
outside  of  as  weU  as  within  the  ri^t  of  way. 

33  App.  D.  C.  377,  affirmed. 

Thb  facts,  which  involve  the  construction  of  certain 
acts  of  Congress  for  the  erection  of  the  Union  Station  and 
the  elimination  of  grade-crossings  in  the  District  of  Colum- 
bia, are  stated  in  the  opinion. 

Mr.  James  H.  Hayden  for  plaintiflf  in  error. 
Mr.  Edward  H.  Thomas  for  defendant  in  error. 

Mb.  JusncB  McKbnna  delivered  the  opinion  of  the 
court. 

Action  of  assumpsit  by  plaintiff  in  error  in  the  Supreme 
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Court  of  the  District  of  Columbia  to  recover  the  sum  of 
$7,172.97  claimed  by  it  as  the  amoimt  of  imexpended 
balances  of  three  deposits  made  by  it  with  the  District 
to  cover  the  cost  of  certain  work  undertaken  by  the  Dis- 
trict for  it. 

The  case  was  tried  to  a  jury  which,  under  the  instruc- 
tions of  the  court,  returned  a  verdict  for  the  plaintiff  in 
the  sum  of  $1,089.79,  with  interest,  upon  which  judgment 
was  duly  entered.  The  judgment  was  aflSrmed  by  the 
Court  of  Appeals.  We  shall  refer  to  plaintiff  in  error  as 
plaintiff  and  to  the  defendant  in  error  as  the  District. 

The  controversy  grows  out  of  work  required  to  be  done 
by  certain  acts  of  Congress  for  the  elimination  of  grade 
crossings  on  the  line  of  the  Baltimore  &  Ohio  Railroad 
Company  in  the  city  of  Washington,  and  requiring  the 
railroad  company  to  depress  and  elevate  its  tracks,  and 
to  enable  it  to  relocate  parts  of  its  railroad  therein,  and 
for  other  purposes.  Act  of  February  12, 1901, 31  Stat.  767, 
c.  353.  The  scheme  of  improvement  was  quite  extensive 
and  the  act  described  in  detail  the  changes  to  be  made  in 
the  grades  of  streets  in  connection  with  the  change  of  the 
location  of  the  railroad  company's  tracks  and  station. 

Section  9  of  the  act  is  the  one  with  which  we  have  most 
concern.  It  provides  as  follows,  omitting  parts  not  es- 
sential to  be  quoted: 

"Sec.  9.  That  the  entire  cost  and  expenses  of  the  re- 
vision, changes,  relocations,  and  improvements  of  and  in 
said  railroad,  as  authorized  and  required  by  the  preceding 
sections  of  this  Act,  and  of  all  structures  connected  there- 
with or  incidental  thereto,  shall  be  borne,  paid,  and  de- 
frayed in  manner  following,  to  wit:  The  said  Baltimore 
and  Potomac  Railroad  Company  shall  bear,  pay,  and 
defray  all  cost  and  expenses  of  relocation,  elevation,  and 
depression  of  its  tracks  within  the  limits  of  its  right  of 
way  as  are  authorized  and  required  by  this  Act.  .  .  . 
All  other  costs,  expenses  and  damages  resulting  from,  in^« 
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cidental  to,  or  connected  with  the  revisions,  changes,  and 
improvements  in  alignment  and  grades  of  said  raikt)ad,  or 
the  relocations  thereof  by  this  Act  required  and  author- 
ized and  from  changes  in  the  grades  of  the  streets  or  the 
railroad  .  .  .  shall  be  borne,  paid,  and  defrayed  in 
manner  following,  to  wit:  Fifty  per  centmn  thereof  by 
the  United  States  and  the  remaining  fifty  per  centmn 
thereof  by  the  District  of  Coliunbia.  ...  All  work 
within  the  limits  of  said  railroad  company's  right  of 
way  .  .  .  shall  be  done  by  said  railroad  company  to 
the  satisfaction  and  approval  of  the  Commissioners  of  the 
District  of  Coliunbia,  who  are  authorized  to  exercise  such 
suj)ervision  over  the  same  as  may  be  necessary  to  secure 
the  proper  construction  and  maintenance  of  the  said 
work.  And  all  work  which  is  without  the  limits  of  the 
right  of  way  .  .  .  shall  be  done  by  the  District  of 
Columbia." 

There  were  quite  radical  modifications  of  the  plan  for 
the  railroad  terminal  made  by  an  act  passed  in  1903. 
February  28,  1903,  32  Stat.  909,  c.  856.  Among  other 
things,  it  provided  for  the  construction  of  tunnels.  It  is, 
however,  contended  by  plaintiff  that  the  distribution  of 
the  cost  of  the  work,  as  provided  in  §  9  of  the  prior  act, 
was  not  changed.  The  District  contends  that  the  deposits 
made  by  plaintiff  were  for  work  to  be  done  by  the  latter, 
and  that  the  work  which  was  done  by  it,  the  District,  was 
upon  construction  neither  contemplated  nor  authorized 
by  the  act  of  1901,  but  was  embraced  in  the  new.  location 
directed  by  the  act  of  1903,  and  was  imposed  by  the  latter 
act  upon  the  railroad  company,  and  was  done  by  the 
plamtiff  as  agent  of  the  railroad  company. 

In  pursuance  of  the  acts  of  Congress  the  railroad  com- 
pany prepared  a  plat  of  its  proposed  line,  extending  from 
Second  Street  and  Virginia  Avenue  southwest  to  First 
Street  and  Massachusetts  Avenue  northeast.  This  em- 
braced the  change  necessary  to  connect  its  tracks  with  the 
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new  Union  Station.  The  plat  shows  the  course  of  the 
tunnels  in  question.  The  railroad  company  engaged 
plaintiff  to  construct  the  tunnels,  and  plaintiff  proposed 
to  the  District  that  the  District  perform  that  pcnrtion  of 
the  work  involved  in  changing  and  rdocating  the  sewers 
and  water  mains. 

The  following  letter  was  written  by  the  Engineer  Com- 
missioner of  the  District  to  plaintiff: 

"Washington,  July  22,  1903. 
''The  New  York  Continental  Jewell  Filtration  Company, 
New  York,  N.Y.: 
''Gentlemen:  Referring  to  our  oral  conversation  of 
July  16,  in  which  you  requested  that  the  sewer  and  water 
changes  necessary  on  account  of  the  construction  of  the 
tunnel  of  the  Pennsylvania  R.  R.  Company,  this  city,  be 
made  by  this  office,  and  the  plat  which  you  left  with 
me,  I  would  state  that  the  estimated  cost  of  making  the 
changes  in  the  sewers  is  $7,693.00,  and  of  changes  in  water 
mains  is  $488.  Deposit  slips  for  these  amounts  are  here- 
with, and  the  deposits  should  be  made  separately,  and 
upon  receipt  of  the  deposits  the  work  will  be  done  by  this 
office.  The  Water  Department  made  some  modifications 
of  the  plan  suggested  by  you  in  the  drawing  which  you 
left,  with  the  object  of  obtaining  better  circulation,  and 
the  sewer  division  increases  the  size  and  slope  of  the  pro- 
posed new  portion  of  sewer.  I  return  your  suggested  plan. 
"Very  respectfully,  John  Biddle, 

"ilfajor,  Corps  of  Engineers,  U.  S,  A., 
^'Engineer  Commissioner,  D.  C" 

Subsequently  letters  were  addressed  to  plaintiff  con- 
taining estimates  of  necessary  changes  in  the  water  mains 
and  sewers  caused  by  the  construction  of  the  tunnel,  re- 
spectively, $488  and  $7,693,  and  stating  that  if  {Plaintiff 
wished  the  District  to  do  the  work  it  shoidd  deposit  those 
amounts  with  the  Collector  of  Taxes  of  the  District.   The 
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letters  were  dated,  req>eetiyely,  the  twentieth  and  twenty- 
first  of  My,  1903. 

The  plaintiff  accepted  the  District's  offer  to  make  the 
changes  upon  making  the  deposit  indicated. 

There  was  another  change  requested  by  plaintiff  and 
undertaken  by  the  District,  an  estimate  of  which  was 
furnished  and  a  deposit  of  the  amount  made  by  plaintiff. . 

On  May  11,  1904,  and  after  the  completion  of  the  work, 
the  plaintiff  wrote  a  letter  to  the  District,  in  which  it 
stated  tiiat  it  had  deposited  with  the  Collector  of  Taxes 
of  the  District  certain  amounts  for  sewer  changes  and 
water  main  changes  ''within  the  right  of  way"  at  certain 
designated  points,  and  asking  for  a  statement  of  the  work 
and  a  return  of  the  unexpended  balances.  Receiving  no 
reply,  plaintiff  addressed  another  letter  to  the  District 
of  the  same  purport.  There  was  other  correspondence, 
which  need  not  be  given,  as  it  is  agreed  that  plaintiff 
had  deposited  $7,698  to  cover  the  cost  of  changes  in 
sewers  and  the  sums  of  $488  and  $600  to  cover  the  cost 
of  changes  in  water  mains,  that  there  was  expended  on 
sewers  within  the  right  of  way  the  siun  of  $1,565.41,  and 
on  water  mains,  $42.62,  total  $1,608.03,  which,  being 
deducted  from  the  amount  deposited  by  plaintiff,  would 
leave  an  unexpended  balance  of  $7,172.97,  if  plaintiff's 
contention  be  correct.  If,  on  the  other  hand,  the  conten- 
tion of  the  District  be  correct  imd  plaintiff  is  chargeable 
with  cost  of  work  done  outside  of  the  right  of  way,  there 
would  be  a  balance  returnable  of  only  $1,089.79. 

The  contention  of  the  plaintiff  is,  as  we  have  seen,  that 
the  railroad  company  was  only  required  to  defray  the  cost 
of  work  within  the  limits  of  its  right  of  way  and  that  plain- 
tiff's obligation  is  not  greater,  as  it  only  imdertook  to  do 
the  work  for  the  railroad  company.  In  other  words, 
plaintiff  contends  that  the  acts  of  1901  and  1903  are  the 
test  of  the  rights  of  the  parties.  The  District  contends, 
on  the  other  hand,  that  those  acts  do  not  control  the  case. 
VOL.  ccxxni — 17 
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The  case  made  by  the  pleadings  and  the  evidence,  the 
District  insists^  '*is  one  of  simple  contract  composed  of 
an  oflfer  or  request  by  the  plaintiff  to  the  defendant,  which 
the  defendant  accepted  and  performed.''  It  is  further 
urged  by  the  District  that  if  the  acts  of  1901  and  1903  can 
be  regarded  as  pertinent,  all  of  the  parties,  the  District, 
the  plaintiff  and  the  railroad,  construed  them  in  accord- 
ance with  the  contention  of  the  District.  It  is  urged 
further  that  the  act  of  1901  contained  no  reference  to 
changes  in  water  mains  and  timnels,  and  that  the  act  of 
1903  "imposed  upon  the  railroad  the  obligation  to  do 
the  entire  work,  thus  modifying  the  former  act,  and,  in 
return,  provided  for  the  payment  of  a  large  sum  of  money 
to  the  railroad." 

It  is  very  certain  that  the  act  of  1903  introduced  new 
features  into  the  scheme  provided  for  by  the  act  of  1901 
and  gives  support  to  the  contention  of  the  District.  It 
was  testified  by  the  Assistant  Engineer  of  the  District 
as  follows:  "The  timnel  was  not  contemplated  in  the  act 
of  1901.  It  was  built  pursuant  to  the  act  of  1903,  and 
takes  the  place  of  the  connection  that  would  have  been 
made  to  the  Sixth  Street  station,  had  that  station  re- 
mained, as  contemplated  by  the  act  of  1901.  There  was 
no  tunnel  at  this  point  contemplated  by  the  act  of  1901." 

But  without  dwelling  further  upon  this  contention,  we 
shall  pass  to  the  other  contention  of  the  District.  The 
declaration  in  the  case  alleges  that  plaintiff,  "acting  in 
that  behalf  as  the  agent  of  the  Philadelphia,  Baltimore  & 
Washington  Railroad  Company,  was  engaged  in  con- 
structing for  said  company  certain  tunnels  at  and  about 
the  intersection  of  New  Jersey  Avenue  and  D  Street," 
which  the  railroad  company  was  required  to  construct 
under  the  acts  of  Congress  of  1901  and  1903. 

It  is  alleged  that  the  construction  of  the  timnels  made 
necessary  the  change  in  the  location  of  certain  sewers 
and  water  mains.    That  estimates  were  made  by  the  Dis- 
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trict  and  notice  given  thereof  to  plainti£F  conveying  an 
oflfer  by  it  to  make  the  changes,  provided  plaintiff  would 
deposit  the  cost  thereof  with  the  District.  That  the 
plamtiflf  did  so  upon  the  condition  that  the  District  would 
use  so  much  of  the  deposit  as  would  be  necessary  to  make 
the  changes  "which  the  railroad  company  was  required 
to  perform  or  pay  for"  and  return  whatever  balances 
there  might  be  to  plaintiff.    The  balances  due  are  stated. 

Issue  was  joined  on  the  declaration  by  the  District  and 
it  set  up  besides  aflSrmative  matter  of  defense. 

It  will  be  observed  that  a  contract  between  the  plaintiff 
and  the  District  is  alleged,  and  we  are  to  inquire  whether 
it  was  established  or  whether  some  other  contract  was 
established.  The  facts  show  that  the  company  approached 
the  commissioners  for  the  purpose  of  having  the  District 
undertake  the  work,  as  will  be  seen  by  the  letter  of  July  22, 
1903,  which  we  have  quoted  above,  submitting  a  plan 
of  the  work,  which  was  changed  somewhat  by  the  Com- 
missioners. The  letter  was  addressed  to  plaintiff  and 
contained  these  significant  words:  "The  estimated  cost 
to  you  for  making  the  necessary  changes  in  sewers  caused 
by  the  construction  of  tunnel  N.  J.  Ave.  and  D  Street, 
S.  E.,  is  $7,693.00."  In  the  other  letters  the  same  words 
are  used,  as  to  water  mains,  the  expense  being  stated  at 
$488  and  $600. 

Plaintiff  contends  that  under  the  circmnstances  those 
words  were  suflBicient  to  cause  it  "to  believe  that  the 
District  understood  that  the  'necessary  changes'  would 
involve  costs  to  be  defrayed  by  the  Government,  or  at 
any  rate  some  party  other  than  the  company.''  But 
this  could  only  be  on  the  supposition  that  the  act  of  1901 
controlled  and  was  thought  by  the  District  to  control. 
The  District  thought  otherwise — ^thought  the  act  of  1903 
controlled  and  required  the  work  to  be  done  at  the  ex- 
pense of  the  railroad  company  and  therefore  by  its  agent, 
the  plaintiff,  and,  granting  this  position  could  be  disputed, 
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it  neverthctess  gives  meaning  to  the  language  it  used  wfara 
addressing  plaintiff  as  undertaking  the  work  and  all  of 
the  work,  that  outside  Mid  that  within,  of  the  railroad's 
right  of  way.  And  we  do  not  see  how  plaintiff  could  have 
understood  otherwise.  If  the  words  did  not  necessarily 
of  themselves  point  to  plaintiff  as  the  party  to  defray  the 
expense,  the  amount  of  the  deposit  required  indicated 
that  it  was  to  cover  the  work  outside  of  the  right  of  way. 
The  estimate  of  costs  and  deposits  required  amoimted 
to  $8,781.00,  and  yet  it  is  admitted  that  the  cost  of  the 
work  within  the  right  of  way  or  space  covered  by  the 
tunnels  was  only  $1,608.03.  The  difference  is  too  great 
to  have  been  overlooked  or  its  importsmce  and  meaning 
misunderstood.  It  is  attempted  to  be  explained,  but 
inadequately.  The  necessity  of  the  work  was  seen  by 
plaintiff's  engineer  in  chaise,  and  he  also  saw  the  woric 
going  on  daily  outside  of  the  right  of  way.  He  explained 
as  follows:  *'We  knew  that  the  estimated  amotmt  was 
excessive  for  that  which  was  solely  within  the  right  of 
way,  but  we  considered  that  we  were  protected  in  the 
matter  by  the  law.  I  did  not  know  the  cost  of  taking  out 
64  feet  of  sewer  and  putting  it  back.  I  had  no  estimate 
on  it.  I  consider  $7,693  for  taking  out  64  feet  of  sewer 
an  excessive  amount.  I  did  not  know  that  it  could  be 
done  within  $1,600.  I  made  no  estimate  at  all.  I  know 
that  the  total  estimate  submitted  was  largely  in  excess  of 
the  cost  of  work  required  within  the  right  of  way.  .  .  . 
It  was  largely  in  excess,  50  per  cent  or  more,  but  I  only 
looked  at  it  in  a  general  way.  I  did  not  know  it  was 
80  per  cent  more,  and  did  not  figure  out  the  actual  or 
approximate  cost.'' 

We  repeat  the  explanation  is  inadequate.  An  excess 
of  more  than  fifty  per  cent  in  an  estimate  of  the  work 
wittiin  the  right  of  way  necessarily  pointed  to  some  other 
work  and  plaintiff  was  called  upon  then  to  make  objection 
if  it  had  any.    If  it  had  objected  the  District  might  have 
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refiised  to  deal  with  it  and  insisted  upon  the  responsibility 
of  ibe  railroad  company.  It  is  now  in  a  different  situa- 
tion. This  record  does  not  show  that  the  railroad  com- 
pany ever  disputed  its  responsibility.  Indeed  there  is 
evidence  which  makes  the  other  way. 

Judgment  affirmed. 


JACOB  V.  ROBERTS. 

ERROR     TO     THE     SUPREME     COURT     OF     THE     STATE     OF 

CALIFORNIA. 

No.  169.    Argued  January  25,  1912.— Decided  February  19,  1912. 

While  an  essential  element  of  due  process  of  law  is  opportunity  to  be 
heard,  a  necessary  condition  of  which  is  notice,  Simon  v.  Crctft,  182 
U.  S.  427,  personid  notice  is  not  always  necessary.  Ballard  v. 
Hunter,  204  U.  S.  2^L 

In  this  ease,  heldj  that  the  proceedings  for  service  by  publication  show 
sufficient  inquiry  was  made  to  ascertain  the  whereabouts  of  the 
persons  to  be  served  and  who  were  served  by  pubhcation  under 
provisions  of  §  412  of  the  Code  of  Civil  Procedure  of  California,  and 
that  due  process  of  law  was  not  denied  by  service  in  that  manner. 

154  California,  307,  affirmed. 

The  facts,  which  involve  the  question  of  whether  due 
process  of  law  was  afforded  by  substituted  service  of 
process  under  the  statutes  of  California,  are  stated  in  the 
opinion. 

Mr.  Sam  Ferry  Smith,  for  plaintiffs  in  error: 
The  judgment  was  rendered  in  a  proceeding,  and  con- 
stituted a  proceeding,  wherein  the  only  service  of  process 
made,  or  attempted  to  be  made,  was  substituted  or  con- 
structive.   Such  service  did  not  give  reasonable  and  ade- 


Digitized  by  VjOOQ IC 


262  OCTOBER  TERM.  1911. 

Counsel  for  Defendant  in  Error.  223  U.  S. 

quate  opportunity  of  being  heard  therein,  prior  to  the 
rendition  of  such  judgment.  It  therefore  did  not  consti- 
tute due  process  of  law,  and  such  proceedings  were  in  vio- 
lation of  the  constitutional  right  guaranteed  by  Fourteenth 
Amendment.  "Due  process  of  law,"  as*  the  meaning  of 
these  words  has  been  developed  in  American  decisions, 
implies  the  administration  of  law  according  to  estab- 
lished rules,  not  violative  of  the  fundamental  principles 
of  private  right,  by  a  competent  tribunal  having  jurisdic- 
tion of  the  case  and  proceeding  upon  notice  and  hearing. 
Amdt  V.  Griggs,  134  U.  S.  321;  Belcher  v.  Chambers,  53 
California,  635;  Braly  v.  Seaman,  30  California,  611;  Bvr- 
ton  V.  Platter,  53  Fed.  Rep.  903;  Cooper  v.  Newell,  173 
U.  S.  555;  De  La  Montanya  v.  De  La  Montanya,  112  Cali- 
fornia, 109;  Galpin  v.  Page,  18  Wall.  350,  368;  Hagar  v. 
Reclamation  District,  111  U.  S.  708;  Happy  v.  Mosher,  48 
N.  Y.  317;  Hahn  v.  Kelly,  34  California,  407;  Hart  v. 
Sansom,  110  U.  S.  151;  Holden  v.  Hardy,  169  U.  S.  389; 
Hooker  v.  Los  Angeles,  188  U.  S.  314,  318;  MaUett  v.  StaU, 
181  U.  S.  589;  Marx  v.  Ebner,  180  U.  S.  314;  Neff  v. 
Pennoyer,  17  Fed.  Rep.  1279;  Pennoyer  v.  Neff,  95  U.  S. 
737;  Roberts  v.  Jacobs,  154  California,  307;  Roller  v.  HoUy, 
176  U.  S.  402;  Ricketson  v.  Richardson,  26  California,  149; 
Rue  V.  Quinn,  137  Cahfomia,  651;  Scott  v.  McNeal,  154 
U.  S.  34;  Shepherd  v.  Ware,  48  N.  W.  Rep.  774;  StaU  v. 
GuUbert,  47  N.  E.  Rep.  557;  Simon  v.  Craft,  182  U.  S.  436; 
Thompson  v.  Circuit  Judge,  54  Michigan,  237;  Wilson  v. 
Standefer,  184  U.  S.  399, 415;  Johnson  v.  Hunter,  147  Fed- 
Rep.  133;  Howard  v.  De  Cordovia,  177  U.  S.  609;  Flint  v. 
Coffin,  176  Fed.  Rep.  877;  Wheeler  v.  Cobb,  75  N.  Car.  22; 
Romig  v.  GiUett,  187  U.  S.  Ill,  117;  Stillman  v.  Rosen- 
berg, 78  N.  W.  Rep.  913;  Grigsby  v.  Wopschatt,  127  N.  W. 
Rep.  (S.  Dak.)  605;  Cochran  v.  Markley,  87  N.  W.  Rep.  2. 

Mr.  William  J.  Mossholder,  with  whom  Mr.  Samuel 
Herrick  was  on  the  brief,  for  defendant  in  error. 
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Mr.  Justice  McKknna  delivered  the,  opinion  of  the 
court. 

The  question  involved  is  whether  a  judgment  quieting 
title  to  a  piece  of  land  in  California  against  plaintiffs  in 
error  upon  substituted  process  of  the  publication  of  the 
sununons  under  the  statutes  of  that  State  constitutes  due 
process  of  law  under  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

The  judgment  was  rendered  in  1897^  and  eight  years 
afterwards  the  entry  of  judgment  was  set  aside  by  the 
trial  coiui;  upon  petition  of  plaintiffs  in  error  on  the  ground 
that  the  facts  set  out  in  the  aflBdavit  for  the  order  of  pub- 
lication did  not  show  the  due  diligence  required  by  section 
412  of  the  Code  of  Civil  Procedure  of  the  State.  The 
order  was  reversed  by  the  Supreme  Court  of  the  State. 
154  California  307. 

The  action  against  plaintiffs  in  error  was  brought  by 
defendant  in  error  in  the  Superior  Court  in  the  County  of 
San  Diego,  State  of  California,  by  verified  complaint  on 
March  25, 1897,  upon  which  summons  was  issued  and  re- 
turned not  served  because  defendants  in  the  action  (plain- 
tiffs in  error)  could  not  be  found.  An  amended  complaint 
was  filed  April  3,  1897.  It  described  the  land  as  lots  in 
the  city  of  San  Diego,  of  which  it  alleged  that  the  plain- 
tiffs, defendants  in  error  here,  were  then  and  had  been 
for  a  long  time  in  possession,  claiming  title  in  fee.  It  also 
contained  the  usual  allegations  that  the  defendants,  and 
each  of  them,  claimed  some  estate  or  interest  in  the  land, 
and  that  it  was  entirely  without  any  right  whatever.  It 
was  prayed  that  the  defendants  be  required  to  set  forth 
the  natiu^  of  their  or  his  claim,  that  it  be  determined  by 
the  decree  of  the  court,  and  that  they  and  each  of  them  be 
forever  enjoined  from  asserting  any  claim  in  and  to  the 
lands  adverse  to  the  plaintiffs.    General  relief  was  prayed. 

Summons  was  issued  and  the  sheriff's  certificate  of  re- 
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turn  recited  that  ''aft^  diligent  seardi  and  inquiry/'  he 
was  unable  to  find  the  'defendants  or  either  or  any  d 
them  in  this  San  Diego  County." 

An  affidavit  for  publication  of  summons  was  then  pre- 
sented to  the  court  and  filed.  It  recited  the  proceedings, 
including  the  issue  of  the  summons  and  its  return  by  the 
sheriff,  as  we  have  stated,  and  further  set  forth  the  fol- 
lowing, among  oth^  matters: 

"That  the  cause  of  action  is  fully  set  forth  in  his  vwified 
complaint  on  file  herein;  that  said  defendants,  or  either 
or  any  of  them,  after  due  diligence,  cannot  be  found 
within  this  State,  and  this  affiant,  in  support  thereof, 
states  the  following  facts  and  circumstances: 

''That  affiant,  for  the  purpose  of  finding  said  defend- 
ants and  ascertain  their  place  of  residence,  has  made  due 
and  diligent  inquiry  of  the  old  residents  of  the  City  of 
San  Diego,  the  former  neighbors  of  said  defendants, 
and  is  informed  by  D.  Choate,  who  has  lived  in  the  City 
of  San  Diego  over  twenty-five  years,  that  he  thinks  the 
defendants  are  not  within  the  State  of  California,  and 
he  does  not  know  of  their  residence  and  has  not  heard 
anything  of  them,  or  either  of  them  or  of  their  imd^ice 
or  post-office  address,  for  more  than  jtwaity  years,  and 
this  affiant  is  informed  by  George  W.  Hazisard,  who  has 
lived  in  San  Diego  for  over  twenty-five  years,  thAt  he 
has  no  knowledge  as  to  the  wheresJ^outs  of  the  said  de- 
fendants, or  either  of  th^n.  Plaintiff  also  made  inquiry 
of  Ed.  Dougherty,  who  is  an  old  resident  of  San  Diego, 
and  said  Ed.  Dougherty  informed  plaintiff  that  he  did 
not  know  the  address  or  residence  or  wh»*e  the  defendants, 
or  either  of  them,  could  be  found,  and  did  not  believe 
that  they  were  in  the  State." 

The  affidavit  also  stated  that  inquiry  was  made  of 
certain  county  and  city  officers  and  that  they  all — 
^'stated  to  affiant  that  they  did  not  know  the  residence 
of  the  defendants,  or  either  of  them,  their  post-office 
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address  or  where  they  could  be  found;  and  none  of  the 
above-named  parties  had  heard  of  the  post-c^ce  address 
or  residence  of  the  defendants,  or  eith^  of  them,  since 
they  have  resided  in  the  said  city  of  San  Diego. 

''The  affiant  has  made  other  diligent  inquiry  to  find  said 
def  Aidants,  or  either  or  any  of  them,  and  has  not  been  able 
to  find  them  or  any  of  them  witiiin — .  The  affiant  has 
no  knowledge  of  the  residence  or  post-office  address  of  the 
defaidants  or  either  of  them  or  where  the  defendants, 
or  eitiier  of  them,  could  be  found.  This  affiant,  there- 
fore, says  that  personal  service  of  said  summons  cannot 
be  made  on  the  defendants — Thomas  E.  Jacob,  Thomas 
Hobson,  Edward  Hobson,  Jacob  Hobson  and  Frank  Hob- 
son,  or  either  cw  any  of  them." 

An  order  of  publication  was  duly  made,  and  the  sum- 
mons duly  published  in  accordance  therewith.  Judgment 
by  default  was  subsequently  duly  entered. 

The  assignments  of  error  all  express  the  contention 
that  the  trial  court  was  without  jurisdiction  to  render 
the  judgment  against  plaintiffs  in  error,  and  that  hence 
their  jMxjperty  has  been  taken  without  due  process  of  law. 

Undoubtedly,  as  contended  by  plaintiffs  in  error,  the 
essential  element  of  due  process  of  law  is  an  opportimity  to 
be  heard,  and  a  necessary  condition  of  such  opportunity 
is  notice.  Simon  v.  Crafty  182  U.  S.  427.  But  personal 
notice  is  not  in  all  cases  necessary.  There  may  be,  and 
necessarily  must  be,  some  form  of  constructive  service. 
BaOard  v.  Hwnter,  204  U.  S.  241.  Upon  this,  however, 
we  do  not  enlarge,  as  we  do  not  understand  plaintiffs 
in  error  contest  it.  They  recognize  that  substituted  serv- 
ice of  judicial  process  may  be  authorized,  but  they  con- 
tend that  it  can  only  be  authorized  when  ''it  is  impossible 
or  impracticable  to  obtain  actual  service,  and  when  so 
authorized  the  substituted  service  provided  for  in  the 
statute  must  be  of  such  character  that  it  will  be  reasonably 
probable  that  the  party  whose  property  is  placed  in  jeop- 
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ardy  will  be  apprised  of  the  pendency  of  the  action  and 
will  be  afforded  a  reasonable  opportunity  to  appear  therein 
and  make  his  defenses."  (The  italics  are  ours.)  We  do 
not  understand  that  plaintiffs  in  error  attack  the  kind 
or  time  of  publication  as  not  giving  a  reasonable  probabil- 
ity of  notice  or  opportimity  to  be  heard,  but  attack  the 
showing  upon  which  it  was  made;  in  other  words,  that  the 
showing  was  not  sufficient  to  authorize  the  publication 
of  notice,  the  showing  not  being  legally  sufficient  to 
justify  a  resort  to  that  form  of  notice.  It  is  true  plaintiffs 
in  error  say  that  "the  designation  of  the  newspaper  and 
the  length  of  time  of  publication  must  necessarily  depend 
upon  the  residence  of  the  defendant,  or  at  least  his  prob- 
able whereabouts,  unless  it  is  disclosed  by  the  affidavit 
that  plaintiff  has  no  knowledge  on  the  subject,  and  that 
he  has  exercised  due  diligence  to  inform  himself."  These 
quotations  from  the  argument  of  plaintiffs  in  error  we 
make  as  exhibiting  the  elements  of  their  contentions. 

We  make  no  reference  to  the  statute  of  the  State,  as 
that  as  written  is  not  attacked  except,  it  may  be,  as  it  is 
applied  by  the  Supreme  Court  of  the  State  in  this  and 
prior  decisions.  We  say  ** prior  decisions"  because  the 
court  puts  its  ruling  explicitly  on  one  of  its  prior  decisions 
and  rejects  the  contention  that  it  had  overruled  other 
decisions. 

We  now  turn  to  what  the  papers  in  the  case  exhibit  and 
what  they  explicitly  or  impliedly  establish.  The  property 
involved  was  lots  in  the  city  of  San  Diego,  of  which  the 
plaintiffs  in  the  action,  defendants  in  error  here,  were  in 
possession  at  the  time  of  commencing  the  action,  and  had 
been  for  a  long  time.  The  fact  has  some  force.  San 
Diego  was  of  size  and  importance  enough  to  make  it 
worth  while  for  those  having  interest  in  property  to  assert 
it.  Plaintiffs  in  error,  however,  permitted  defendants 
in  error  to  be  in  possession  of  property  which  they  now 
say  was  and  is  theirs.     Why,  they  do  not  explain,  nor 
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where  they  were.  They  rest  upon  the  face  of  the  papers, 
and  they  havmg  that  right  we  will  consider  the  suflSciency 
of  the  papers  under  the  statute. 

We  have  set  out  the  affidavit.  It  shows  inquiry  of  the 
whereabouts  of  plaintiffs  in  error  of  their  former  neighbors 
and  other  residents  of  San  Diego.  One  of  them  replied 
that  he  had  not  heard  of  them,  of  their  residence  or  post- 
office  address,  for  over  twenty-five  years.  Another  also 
had  not  heard  from  them  and  did  not  beheve  they  were 
in  the  State.  Inquiry  was  also  made  of  nineteen  county 
officers  and  three  state  officers,  sheriffs,  county  clerks; 
tax  collectors,  county  and  state;  assessors,  county  and 
state,  and  of  the  postmasters  of  the  State.  Neighbors, 
residents  and  officers  who,  in  the  intercourse  and  business 
of  life  would  almost  necessarily  come  in  contact  with 
plaintiffs  in  error  or  hear  from  them,  had  no  knowledge 
of  them.  It  may,  however,  be  said,  and  indeed  is  said, 
that  other  parts  of  the  State  were  not  searched,  and  that 
this  was  necessary,  as  the  process  of  the  court  could  run 
to  every  county  in  the  State.  The  requirement  is  extreme 
and  we  are  cited  to  no  cases  in  which  it  is  decided  to  be 
necessary.  The  affidavit  shows  besides  that  defendant  in 
error  made  diligent  inquiry  to  find  plaintiffs  in  error  and 
had  no  knowledge  of  their  residence  or  post-office  address 
or  of  either  of  them  or  where  they  or  either  of  them  could 
be  found. 

We  think  plaintiffs  in  error  were  afforded  due  process. 

Jvdgment  affirmed. 
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KER  AND  COMPANY  v.   COUDEN. 

ERROR    TO     THE     SUPREME     COURT     OP    THE     PHILIPPINi: 

ISLANDS. 

No.  11.    Argued  January  27,  1912.— Decided  February  10,  1012. 

The  question  of  ownership  undw  the  ^)ani8h  law  of  accessions  to  the 
shore  by  accretion  and  aUuvion  has  been  a  vexed  one. 

The  Roman  law  is  not  like  a  deed  or  a  modem  code  prepared  um 
flatUf  but  history  has  played  a  large  part  in  its  development. 

Under  the  civil  law,  the  seashore  flowed  by  the  tides,  unlike  the  banks 
of  rivers,  was  public  property,  belonging,  in  Spain,  to  the  sovereign. 

Under  the  Spanish  Law  of  Waters  of  1866,  which  became  effective  in 
the  Philippines  in  1871,  lands  added  to  the  shore  by  accesaons  and 
accretions  belong  to  the  public  domain  unless  and  until  the  govern- 
ment shall  decide  they  are  no  longer  needed  for  public  utilities  and 
shall  declare  them  to  belong  to  the  adjacent  estates. 

This  rule  applies  not  only  to  accessions  to  the  shore  while  it  is  washed 
by  the  tide,  but  also  to  additions  which  actually  become  dry  land. 

The  doctrine  that  accessions  to  the  shore  of  the  sea  by  accretkm  be- 
long to  the  public  domain  and  not  to  the  adjacent  estate  has  been 
adopted  by  the  leading  civil  law  countries,  including  France,  Italy 
and  Spain. 

In  determining  what  law  is  applicable  to  titles  in  the  Philippines,  this 
court  deals  with  Spanish  law  as  prevailing  in  the  Philippines,  and 
not  with  law  which  prevails  in  this  country  whether  of  mixed  ante- 
cedents or  the  common  law. 

Where  a  case  is  tnrought  up  on  an  appeal  on  a  smg^e  guerticiii,in  rogard 
to  which  there  is  no  error,  judgment  below  will  be  affirmed. 

The  facts,  which  involve  the  title  to  land  in  the  Philip- 
pine Islands  f  onned  by  action  of  the  sea,  are  stated  in  the 
opinion. 

Mr.  Oscar  Svtro,  with  whom  Mr.  E.  S.  PiUsbury,  Mr. 
Aldis  B.  Browne,  Mr.  Alexander  BrUton  and  Mr.  Evans 
Browne  were  on  the  brief,  for  plaintiff  in  error: 

The  Supreme  Court  of  the  Philippines  erred  in  holding 


Digitized"  by  VjOOQ  IC 


KER  V.  COUDEN.  269 

223  U.  S.  Argument  for  Plaintiff  in  Error. 

that  the  law,  as  written  in  the  Partidas,  declares  that  land 
above  seashore  fonned  by  accretion  from  the  sea  belongs 
to  the  Crown  aoid  not  to  the  riparian  owner.  Laws  3, 
4,  6,  24,  Tit.  28,  3d  Partidas. 

From  the  prwnise  that  the  accessory  follows  the  princi- 
pal, the  conclusion  necessarily  follows  that,  under  the  said 
Laws  3  and  4  of  Title  28  of  the  Thhxl  Partida,  the  owner- 
ship of  Ismd,  fonned  by  accretion  through  the  action  of 
the  sea,  is  in  the  riparian  proprietor,  after  it  has  ceased 
to  be  washed  by  the  tides. 

From  the  express  language  of  these  definitions  it  ap- 
pears that  what  is  ''shore"  on  the  border  of  the  sea  diuing 
a  partictilar  yeaar  is  to  be  determined  by  the  high-wat^ 
marie  during  that  year,  and  that  if  the  year  following  such 
particular  y^r  the  high-water  line  has  receded,  then,  at 
the  end  of  such  later  year,  the  land  between  the  high- 
water  mark  of  the  earlier  year  and  the  high-water  mark 
of  the  later  year  is  no  longer  "shore,"  for  the  waters  have 
not  covered  it  "when  it  rises  its  highest  in  all  the  year." 
And  being  then  neither  jwr,  rain,  water,  sea  nor  shore, 
it  docs  not  "belong  in  common  to  all  creatures,"  for,  hav- 
ing expressly  mentioned  the  particular  things  which  "be- 
long in  ccmmion  to  all  creatures,"  the  lawmakers  have 
thereby  impliedly  said  that  no  other  things  than  those 
enumerated  "belong  in  common  to  all  creatures."  E7>- 
pressio  unius  est  exchmo  alterius.  United  States  v.  Ar- 
redondoy  6  Pet.  691;  SPurges  v.  The  CoUedar,  12  Wall.  19; 
ArOtur  v.  Cummingy  91  U.  S.  362. 

The  "shore"  at  the  civil  law  extended  to  that  part  of 
the  land  washed  by  the  highest  tides.  Galveston  v.  Menard, 
23  Texas,  349,  399;  Hall,  Mexican  Law,  448;  Civil  Code, 
Mexico,  Art.  802. 

Equally  as  at  the  common  law,  the  shore,  at  civil  law, 
was  the  line  of  high  tide.  United  States  v.  Pacheco,  2 
Wall.  587,  590. 

The  rule  at  conunon  law,  as  imder  the  Partidas,  is 
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that  the  "shore''  of  the  sea  belongs  to  the  Crown  for  the 
use  of  the  public.  But  the  rule  at  conunon  law  is  that 
accretions  from  the  sea  belong  to  the  riparian  owner. 
Kent  V.  Yarhoroughy  1  Dow.  &  Clark,  178;  3  Kent's  Comm. 
428;  2  Black.  Comm.  262;  New  Orleans  v.  United  States, 
10  Pet.  662;  Savlet  v.  Shepherd,  4  Wall.  502;  Banks  v. 
Ogden,  2  Wall.  57;  SL  Clair  v.  Lovingston,  23  Wall.  46; 
Jefferis  v.  Omaha  Land  Co.,  134  U.  S.  178;  Shively  v. 
Bowlby,  152  U.  S.  1. 

The  Law  of  Ports  of  1880  superseded  the  Law  of  Waters 
of  1866. 

It  thus  aflSrmatively  appears  from  the  Law  of  Waters 
and  from  the  Law  of  Ports  that  the  meaning  of  the  term 
"shore,"  as  used  therein,  is  limited  to  the  area  actually 
being  washed  by  the  waters  of  the  sea,  and  must  be  held 
that  in  the  Partidas,  the  earlier  statute,  the  word  "shore" 
was  used  in  the  same  sense;  for  it  is  a  settled  rule  for  the 
construction  of  statutes  that  where  it  appears  from  a 
later  statute  in  pari  materia  that  a  term  is  therein  used 
in  a  particular  sense,  then  it  is  to  be  presumed  that,  in 
the  earlier  statute,  such  term  was  used  in  the  same  sense. 
Alexander  v.  Alexandria,  5  Cranch  (U.  S.),  1 ;  United  States 
V.  Freeman,  3  How.  556;  Harrison  v.  Vose,  9  How.  372; 
Harris  v.  Runnels,  12  How.  80;  Farmers^  &c.  Bank  v. 
Bearing,  91  U.  S.  29. 

When  Laws  3  and  4  of  Title  28  of  the  Third  Partida 
and  Laws  6  and  24  of  the  same  title  are  considered  to- 
gether, the  only  inference  that  can  be  drawn  therefrom 
is  that  accretions  to  the  "shore"  of  the  sea  do  not  belong 
to  the  Crown,  even  if  it  be  assumed  that,  as  held  by  the 
cotuts  below,  the  term  "shore,"  as  used  in  the  Partidas, 
includes  land  at  any  previous  time  washed  by  the  tides. 
Hare  v.  Horton,  5  Bam.  and  Ad.  160. 

Under  the  rule  that  statutes,  if  doubtful,  must  receive 
a  reasonable  construction,  it  follows  that,  under  the 
Partidas,  the  title  to  land  formed  by  accretion  on  the 
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borders  of  the  sea  is  not  in  the  Crown,  but  is  in  the  ripa- 
rian proprietor.  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445;  Beley  v.  Naphtaly,  169  U.  S.  353;  Chesapeake  &c. 
R.  Co.  V.  Miller,  114  U.  S.  176,  187. 

All  reason  is  against  the  said  interpretation  put  upon 
the  Partidas  by  the  court.  New  Orleans  v.  Untied  States, 
10  Pet.  662, 717;  JejBferis  v.  Omaha  Land  Co.,  134  U.  S.  178, 
192;  2  Black.  Comm.  262;  Banks  v.  Ogden,  2  Wall.  57,  67; 
Lamprey  v.  Metcalf,  52  Minnesota,  181. 

Under  the  rule  that,  where  a  statute  of  one  State  is 
adopted  by  another,  it  is  to  be  presiuned  that  the  interpre- 
tation placed  upon  the  original  statute  is  also  adopted, 
and  under  the  Partidas,  accretions  from  the  sea  do 
not  belong  to  the  Crown,  but  belong  to  the  riparian 
owner. 

The  laws  of  Spain,  as  embodied  in  the  Partidas,  were 
drawn  largely  from  the  Institutes  of  Justinian.  Hannis 
Taylor,  "Science  of  Jurisprudence,"  162. 

The  interpretation  placed  upon  the  provisions  of  the 
Roman  law  by  the  writers  upon  that  subject  ought  to  be 
followed  in  construing  a  statute  of  a  country  which  has 
adopted  such  statute  from  the  civil  law.  Viterbo  v.  Fried- 
lander,  120  U.  S.  707;  Groves  v.  SenteU,  153  U.  S.  465; 
Meyer  v.  Richards,  163  U.  S.  385;  Lord  Mackenzie's 
Roman  Law,  177;  Angell  on  Tide  Waters,  2d  ed.  249. 

None  of  the  authorities  cited  by  the  lower  courts  in 
support  of  their  said  conclusion  lends  any  support  thereto. 

The  authorities  support  the  contention  of  the  appellant 
that,  under  the  Partidas,  accretions  formed  by  the  action 
of  the  sea,  when  they  become  dry  land,  by  reason  of  the 
recession  of  the  high-water  mark,  belong  to  the  riparian 
owner.  Amandi,  Civil  Code,  Vol.  2,  p.  95;  Scaevola, 
Conamentary  on  Civil  Code,  Vol.  6, 338;  Escriche,  Diction- 
ary of  Law,  p.  449. 

Under  the  Law  of  Waters  of  1866,  which  went  into 
effect  in  the  Philippines  in  September,  1871,  title  to  lands 
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fonned  by  accretion  vested  in  the  ripadan  proprietor, 
and  not  in  the  Crown. 

This  is  the  doctrine  in  Louisiana,  where  the  civil  law 
prevails.  Municipality  No,  Z  v,  Orleans  Cotton  PresSy  18 
Louisiana,  122;  St  Clair  Cownty  v.  Lovingeton,  23  Wall.  46, 
cited  with  approval  in  Nebraska  v.  Iowa,  143  U.  S.  369, 
and  Shively  v.  Botvlby,  152  U.  S.  1,  and  followed  by  the 
state  courts  in  Freeland  v.  Penn.  R.  Co.,  197  Pa.  St.  529, 
and  Knudson  v.  Onumson,  10  Utah,  124. 

The  various  provisions  of  \he  Law  of  Waters  aflSrmar 
tively  show  that  the  tarm  ''shore,"  as  used  in  that  law, 
includes  land  being  swept  by  the  tides,  only,  and  that 
when,  by  reason  of  accretions,  the  high-tide  line  recedes 
from  such  land  it  thereupon  ceases  to  be  ''shore."  Ar- 
ticles 4,  8,  9  of  the  Law  of  Waters  sustain  the  contention 
of  plaintiff  in  error  that  under  tiie  express  provisions 
of  the  Law  of  Waters,  accretions  from  the  sea,  when  they 
are  no  longer  covered  by  the  tides,  belong  to  the  riparian 
owner,  and  are  not  a  part  of  the  public  domain. 

The  provisions  of  the  Law  of  Ports  of  1880  make  it 
clear  that  Article  4  of  the  Law  of  Waters  of  1866  does  not 
have  the  effect  of  vesting  title  to  accretions,  which  have 
become  dry  land,  in  the  Govemm^it.  AUTumdxr  v. 
Alexandriay  5  Cranch,  1. 

The  second  sentence  of  Art.  4  of  the  Law  of  Waters 
constitutes  a  clear  recognition  of  the  fact  that  it  was  not 
intended  that,  imdwr  the  said  law,  accretions  which  had 
become  dry  land  by  reason  of  the  recession  of  the  sea 
should  belong  to  the  Government. 

If  the  lawmakers  had  intended  that,  under  the  Law  of 
Waters,  accretions  from  the  sea  should  be  a  part  of  the 
public  domain,  even  after  they  had  become  dry  land,  they 
would  have  said  so,  and  would  not  have  left  the  question 
to  be  settled  by  the  imcertain  result  of  litigation  and 
judicial  decision.  National  Bank  v.  Matthews^  98  U.  S. 
621,  627. 
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In  a  case  like  this,  if  there  is  any  doubt  or  ambiguity 
in  the  Spanish  law,  the  applicant  should  have  the  benefit 
of  the  doubt.  Carino  v.  Insular  Government,  212  U.  S. 
449,460. 

The  SoUcUar  General  for  defendant  in  error: 

The  land  in  controversy,  having  been  formed  from  time 
to  time  since  the  year  1811,  down  to  the  present,  by  ac- 
cession or  accretion,  occasioned  by  the  action  of  the  sea, 
became,  as  it  was  formed,  a  part  of  the  public  domain 
of  Spain,  and,  as  such,  became,  upon  the  acquisition  by 
it  of  the  Philippine  Islands,  a  part  of  the  public  domain 
of  the  United  States. 

All  agree  that  the  law  as  to  accretions  prior  to  Sep- 
tember 24,  1871,  is  to  be  found  in  the  "Codigo  de  las 
Siete  Partidas."  ''The  Compilation  of  the  Laws  of  the 
Kingdoms  of  the  Indies"  contained  nothing  upon  the 
subject,  but  it  was  provided  by  those  laws  that  where 
they  were  silent  the  laws  of  Castile  should  be  applied  both 
as  to  right  and  remedy. 

The  Partidas  bearing  upon  the  case,  directly  or  in- 
directly, are:  Law  1.  What  is  meant  by  dominion,  and 
how  many  kinds  there  are.  Law  2.  That  there  is  a 
distinction  between  the  things  of  this  world;  that  some 
of  them  belong  to  all  creatures  living;  and  others  not. 
Law  3.  What  the  things  are  which  bdong  in  ccnnmon  to 
all  creatures  living.  Law  4.  Every  man  who  chooses,  may 
build  a  house  or  cabin  upon  the  seashore,  as  a  retreat; 
and  he  may  erect  there,  any  other  edifice  whatever,  to 
serve  his  purposes;  provided  he  does  not  thereby  inter- 
fere with  the  use  of  the  shore,  which  every  one  has  a  right 
m  common  to  enjoy.  He  may  also  build  vessels;  stretch 
and  mend  his  nets.  Law  5.  That  he  who  finds  gold, 
pearls  or  precious  stones  on  the  seashore,  acquires  the 
property  of  them.  Law  6.  That  every  one  may  make 
use  of  ports,  rivers  and  public  roads.  Law  26.  The  in- 
VOL.  ccxxiii — 18 
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crease  which  a  river  makes  by  accretion  to  an  estate  be- 
longs to  him  to  whose  estate  it  is  carried,  and  he  who  lost 
it  has  no  claim  whatever  to  it.  But  not  so  if  by  avulsion. 
See  1  Moreau  and  Carleton's  Partidas,  ed.  1820,  pp.  334 
et  seq. 

In  these  laws  there  is  a  signal  difference  between  the 
seashore  and  the  river  bank.  The  sea  and  its  shore  belong 
in  common  to  all  the  living  creatures  of  the  world. 

The  Law  of  Waters  of  August  3, 1866,  was  promulgated, 
and  became  effective  in  the  Philippines  on  September  24, 
1871. 

While  differing  from  the  Partidas  in  some  details,  it 
rests  upon  the  same  principle,  that  the  seashore  or  beach 
is  public  property.  See  Arts.  1,  4,  8,  9,  10.  By  Art.  4 
lands  which  attach  themselves  to  the  shore  by  accretions 
and  deposits  caused  by  the  sea,  are  of  public  owner- 
ship. 

Spanish  commentators  upon  the  law  of  Spain  sup- 
port the  position  of  the  Government.  2  Arrazola,  Enci- 
clopedia  Espanola  Derecho  y  Administracion,  Madrid, 
1849,  pp.  580-583;  2  Gutierrez  Fernandez,  Treatise  Codi- 
gos  o  Estudios  Fundamentales,  86;  7  Alcubilla,  Diccionario 
de  la  Administracion  Espanola,  ed.  of  1887,  7,  108. 

While  Angell  on  Tide  Waters  sustains  the  law  of  ac- 
cretions, as  contended  for  by  the  plaintiffs,  as  the  doctrine 
of  the  Roman,  French,  Spanish,  and  Louisiana  juris- 
prudence, he  is  mistaken.  See  Art.  454  of  the  Civil  Code 
of  Italy,  1865;  §§556-7,  Code  Napoleon;  2  Marcad^; 
Explication,  du  Code  Napol6on,  5th  ed.,  Vol.  2,  439; 
Littr^,  in  his  French  dictionary,  svb  *'lais"  as  meaning 
in  law  ''alluvian.''  Section  557,  present  Civil  Code  of 
France,  Blackwood's  translation;  Digest  of  Civil  Laws  in 
force  in  1808  in  Orleans  Territory,  book  2,  106;  and  see 
ZeUer  v.  Yacht  Club,  34  La.  Ann.  837. 

The  weight  of  authority  is  against  the  writers  cited 
by  plaintiffs  in  error,  and  there  is  absolutely  no  authority 


Digitized  by  VjOOQ IC 


KER  t;.  COUDEN.  275 

223  U.  S.  Opinion  of  the  Court. 

to  support  the  contention  of  plaintiffs  as  to  accretions 
made  since  the  Law  of  Waters  of  1866  went  into  effect. 

No  Spanish  authority  questions  the  validity  of  either 
the  Law  of  Waters  of  1866  or  the  Law  of  Ports  of  1880. 
The  former  owners  themselves  believed  that  the  Law  of 
Waters  applied,  that  the  State  had  the  prior  and  para- 
mount right  to  the  land  and  could  use  it  for  a  public 
purpose,  and  that  the  right  of  the  adjacent  owner  attached 
only  when  the  lands  were  to  be  put  to  private  use. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  Ker  and  Company  to 
recover  possession  of  land  held  by  the  defendant  under 
a  claim  of  title  in  the  United  States.  The  land  is  the 
present  extremity  of  Sangley  Point,  in  the  Province  of 
Cavite  and  island  of  Luzon,  projecting  into  Manila  Bay. 
It  has  been  formed  gradually  by  action  of  the  sea;  all 
of  it  since  1811,  about  three-quarters  since  1856,  and  a 
part  since  1871.  For  a  long  time  the  property  was  used 
by  the  Spanish  Navy  and  it  now  is  occupied  by  the  present 
Government  as  a  naval  station,  works  costing  more  than 
half  a  milUon  dollars  having  been  erected  upon  it.  The 
plaintiffs  claim  title  under  conveyances  from  the  owner 
of  the  upland.  The  Philippine  courts  held  that  under 
the  Partidas,  III,  Tit.  28,  Laws  3,  4,  6,  24  and  26,  and 
the  Law  of  Waters  of  1866,  the  title  to  the  accretions 
remained  in  the  Government,  and  the  vexed  question 
has  been  brought  to  this  court. 

That  the  question  is  a  vexed  one  is  shown  not  only  by 
the  different  views  of  Spanish  commentators  but  by  the 
contrary  provisions  of  modem  codes  and  by  the  occasional 
intimations  of  the  doctors  of  the  Roman  law.  Justinian's 
Institutes,  2,  1,  20  (Gains  II.  70),  followed  by  the  Parti- 
das, 3,  28,  26,  give  the  alluvial  increase  of  river  banks  to 
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the  owner  of  the  bank.  If  this  is  to  be  taken  as  an  ex- 
ample illustrating  a  general  principle  there  is  an  end  of 
the  matter.  But  the  Roman  law  is  not  like  a  deed  or  a 
modem  code  prepared  uno  flatu.  History  plays  too  large 
a  part  to  make  it  safe  to  generalize  from  a  single  passage 
in  so  easy  a  fashion.  Alongside  of  the  rule  as  to  rivers 
we  find  that  the  ri^t  of  alluvion  is  not  recognized  for 
lakes  and  ponds,  D.  41,  1,  12,  a  rule  often  repeated  in  the 
civil  law  codes,  e.  g.,  Philippine  Civil  Code  of  1889,  Arts. 
366,  367.  Code  Napoleon,  Art.  550.  Italy,  Civil  Code, 
1865,  Art.  454.  Mexico,  Art.  797.  If  we  are  to  gener- 
alize, the  analogy  of  lakes  to  the  sea  is  closer  than  that  of 
rivers. — We  find  further  that  In  agris  limitatis  jus  aU 
luvionis  locum  non  habet.  And  the  right  of  alluvion  is 
denied  for  the  agrum  manu  captum,  which  was  limUatum 
in  order  that  it  might  be  known  (exactly)  what  was 
granted.  D.  41,  1,  16.  The  gloss  of  Acciu^us  treats 
this  as  the  reason  for  denying  the  jus  dlluvionis.  If  this 
reason  again  were  generaUzed,  it  might  lead  to  a  contrary 
result  from  the  passage  in  the  Institutes.  Grotius  treats 
the  whole  matter  as  arbitrary,  to  be  governed  by  local 
rules,  and  both  the  doctrine  as  to  rivers  and  the  distinction 
as  to  accurately  bounded  lands  as  rational  enough.  De 
Jure  B.  &  P.  Lib.  2,  cap.  8, 11, 12.  A  respectable  modem 
writer  thinks  that  it  was  a  mistake  to  preserve  the  pas- 
sage concerning  definitely  bounded  grants  in  the  Digest, 
1  Demangeat,  Droit  Romain,  2d  ed.  441  ('antiquirt' 
Puchta,  Pandekten,  §  165),  but  so  far  as  we  have  ob- 
served this  is  an  exceptional  view,  and  from  the  older  com- 
mentators that  we  have  examined  down  to  the  late 
brilliant  and  admirable  work  of  Girard,  Droit  Romain, 
4th  ed.  324,  this  passage  seems  to  be  accepted  as  a  part 
of  the  law.  At  all  events  it  shows  that,  as  we  have  said, 
it  is  unsafe  to  go  much  beyond  what  we  find  in  the  books. 
And  to  illustrate  a  Uttle  further  the  uncertainty  as  to 
the  Roman  doctrine  we  may  add  that  Donellus  mentions 
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the  opinion  that  alluvion  from  the  sea  goes  to  the  private 
owner  only  to  remark  that  the  texts  cited  do  not  support 
it,  De  Jur.  Civ.  IV,  c.  27,  1  Opera  (ed.  1828),  839  n.,  and 
treats  the  rule  of  the  Institutes  as  peculiar  to  rivers,  as 
also  Vinnius  in  his  conunent  on  the  passage  stating  the 
rule  se^ns  to  do,  while  Huberus,  on  the  other  hand,  tlunks 
that  rivers  fiumish  the  principle  that  ought  to  prevail. 
Praelectiones,  II,  Tit.  1,  34. 

The  seashore  flowed  by  the  tides,  unlike  the  banks  of 
rivers,  was  public  property;  in  Spain  belonging  to  the 
sovereign  power.  Inst.  II,  Tit.  1. 3, 4, 5.  D.  43, 8, 3.  Part- 
idas,  III,  Tit.  28,  3,  4.  And  it  is  a  somewhat  different 
proposition  from  that  laid  down  as  to  rivers  if  it  should 
be  held  that  a  vested  title  is  withdrawn  by  accessions 
to  what  was  owned  before.  Perhaps  a  stronger  argument 
could  be  based  on  the  rule  that  the  title  to  the  river  bed 
changes  as  the  river  changes  its  place.  Part.  Ill,  Tit.  28. 
Law  31.  Inst.  2.  2,  23.  D.  41. 1.  7,  5.  But  we  are  less  con- 
cerned with  the  theory  than  with  precedent  in  a  matter 
like  this,  whether  we  agree  with  Grotius  or  not  in  his  gen- 
eral view.  The  Spanish  commentators  do  not  help  us, 
as  they  go  little  beyond  a  naked  statement  one  way  or 
the  other.  It  seems  to  us  that  the  best  evidence  of  the 
view  prevailing  in  Spain  is  to  be  found  in  the  codification 
which  presiunably  embodies  it.  The  Law  of  Waters 
of  1866,  which  became  effective  in  the  Philippines  in 
September,  1871,  and  the  validity  of  which  we  see  no 
reason  to  doubt,  after  declaring  like  the  Partidas  that  the 
shores  (playas),  or  spaces  alternately  covered  and  un- 
covered by  the  sea,  are  part  of  the  national  domain  and 
for  public  use,  Arts.  1,  3,  goes  on  thus:  "Art.  4.  The 
lands  added  to  the  shores  by  the  accessions  and  accretions 
caused  by  the  sea  belong  to  the  public  domain.  When 
they  are  not  (longer)  washed  by  the  waters  of  the  sea, 
and  are  not  necessary  for  objects  of  public  utility,  nor 
for  the  establishment  of  special  industries,  nor  for  the 
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coast  guard  service,  the  Government  shall  [will?]  declare 
them  property  of  the  adjacent  estates,  in  increase  of  the 
same." 

Notwithstanding  the  argmnent  that  this  article  is 
only  a  futile  declaration  concerning  accessions  to  the 
shore  while  it  remains  such  in  a  literal  sense,  that  is, 
washed  by  the  tide,  we  think  it  plain  that  it  includes  and 
principally  means  additions  that  turn  the  shore  to  dry 
land.  These  all  remain  subject  to  public  ownership 
unless  and  until  the  Government  shall  decide  that  they 
are  not  needed  for  the  purposes  mentioned  and  shall  de- 
clare them  to  belong  to  the  adjacent  estates.  The  later 
provision  in  Article  9,  that  the  public  easement  for  sal- 
vage, &c.,  shall  advance  and  recede  as  the  sea  recedes 
or  advances,  simply  determines  that  neither  public  nor 
private  ownership  shall  exclude  the  customary  public  use 
from  the  new  place.  The  Spanish  Law  of  Ports  of  1880, 
like  the  Law  of  Waters,  asserts  the  title  of  the  State  al- 
though it  confers  private  rights  when  there  is  no  public 
need. 

The  presumption  that  the  foregoing  provisions  of  the 
Law  of  Waters  express  the  imderstanding  of  the  codifiers 
as  to  what  the  earlier  law  had  been,  becomes  almost 
inexpugnable  when  we  find  that  the  other  leading  civil 
law  coimtries  have  adopted  the  same  doctrine.  The  Code 
Napoleon,  after  laying  down  the  Roman  rule  for  alluvion 
in  rivers.  Art.  556,  557,  adds  at  the  end  of  the  latter 
Article:  "  Ce  droit  n'a  pas  Ueu  a  regard  des  relais  des  la 
mer,"  which  seems  to  have  been  adopted  without  con- 
troversy at  the  Conference.  See  further  Marcad6,  Ex- 
plication, 5th  ed.,  vol.  2,  p.  439.  And  compare  2  Hall's 
Am.  Law  Journal,  307,  324,  329,  333.  The  Qvil  Code 
of  Italy,  1865,  Art.  454,  is  to  similar  effect.  See  also^ 
Chile,  Civil  Code,  Art.  650.  The  Supreme  Court  of 
Louisiana  in  like  manner  confines  the  private  acquisition 
of  alluvion  to  rivers  and  running  streams,  and  denies 
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the  private  right  m  the  case  of  lakes  and  the  sea.  ZeUer 
V.  Yacht  Clvb,  34  La.  Ann.  837.  And  the  provision  of  the 
Louisiana  Code,  Art.  510,  is  like  those  of  France,  Italy 
and  Spain.  The  court  of  first  instance  below  refers  to 
judgments  of  the  Supreme  Court  of  Spain  that  seems 
to  look  in  the  same  direction.  We  have  neither  heard 
nor  found  anything  on  the  other  side  that  seems  to  us  to 
approach  the  foregoing  considerations  in  weight,  not  to 
speak  of  the  respect  that  we  must  feel  for  the  concurrent 
opinion  of  both  the  courts  below  upon  a  matter  of  local 
law  with  which  they  are  accustomed  to  deal.  Of  course 
wo  are  dealing  with  the  law  of  the  Philippines,  not  with 
that  which  prevails  in  this  country,  whether  of  mixed 
antecedents  or  the  common  law. 

As  the  case  was  brought  up  on  the  single  question  that 
we  have  discussed  the  judgment  of  the  court  below  must 
beaflSrmed. 

Judgrnent  affirmed. 

Mr.  Justice  McKenna,  dissenting. 

I  cannot  agree  with  the  conclusion  of  the  court.  It 
seems  to  be  conceded  that  it  is  not  necessarily  determined 
by  the  authorities  which  are  cited.  I  think  the  better 
deduction  from  them  is  that  they  only  declare  the  con- 
stant integrity  of  the  shore,  and  the  dominion  of  the  gov- 
ernment over  it  whether  it  recede  or  advance.  When  it 
ceases  to  be  washed  by  the  tides  or  the  seas  it  becomes 
part  of  the  upland  and  belongs  to  the  owner  of  the  up- 
land. And  this  is  but  the  application  of  the  principle, 
said  to  be  of  natural  justice,  that  he  who  loses  by  the 
encroachments  of  the  sea  should  gain  by  its  recession. 
Banks  v.  Ogden,  2  Wall.  57,  67. 
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ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY  V.  O'CONNOR. 

ERBOB  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  COLORADO. 

No.  162.    Aigued  January  24,  25,  1912.— Decided  February  10,  1912. 

One  denying  the  legality  of  a  tax  should  have  a  clear  and  certain 
remedy;  and  where  he  cannot  interfere  by  injunction,  an  action  to 
recover  back  is  the  alternative,  unless  he  waits  until  the  State  com- 
mences an  action  and  subjects  himself  to  penalties  and  risks. 

Courts  have  been  too  slow  to  recogniie  implied  duress,  in  paymoit  of 
taxes,  where  payment  thereof  would  result  disadvantageously. 

Where,  in  addition  to  money  penalties  for  delay  in  payment  of  a  tax, 
there  is  forfeiture  of  right  to  do  business  and  risk  of  having  con- 
tracts declared  illegal  in  case  of  non-payment  of  disputed  tax,  the 
pa3anent  is  made  under  duress. 

Where  a  state  officer  receives  money  for  a  tax  paid  under  duress  with 
notice  of  its  illegality,  he  has  no  right  thereto  and  the  name  oi  the 
State  does  not  protect  him  from  suit. 

Where  a  state  statute  provides  for  refunding  taxes  erroneously  paid 
to  a  state  officer,  it  contemplates  a  suit  against  such  officer  to  re- 
cover the  taxes  paid  under  protest  and  duress. 

The  facts,  which  involve  the  right  to  recover  payments 
for  taxes  paid  under  duress  and  what  constitutes  duress, 
are  stated  in  the  opinion. 

Mr.  Robert  Dunlap,  with  whom  Mr.  H.  T.  Rogers  and 
Mr.  Gardiner  Lalhrop  were  on  the  brief,  for  plaintiff  in 
error: 

When  the  railway  company  in  1899  paid  to  the  State 
of  Colorado  the  fees  required  of  foreign  corporations  by 
the  law  of  1897,  and  otherwise  complied  with  the  laws  then 
in  force,  it  obtained  a  vested  or  contract  right  to  transact 
its  business  as  a  foreign  corporation  within  that  State 
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and  the  subseqiient  law  of  1907^  which  attempted  to  im- 
pose an  additional  annual  license  tax  for  the  same  privi- 
leges, impaired  the  obligation  of  the  contract  between 
the  railway  company  and  the  State  created  by  virtue  of 
a  compliance  with  the  law  of  1897.  American  Smelling 
Co.  V.  Colorado,  204  U.  S.  107;  CommonweaUh  v.  New  Bed- 
ford  Bridge,  2  Gray,  339;  Attorney  General  v.  Bank,  4  Jones 
Eq.  (N.  C.)  287;  Gordon  v.  Appeal  Tax  Court,  3  How. 
133;  New  York  &c.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S. 
628;  Wendover  v.  City,  16  B.  Monroe  (Ky.),  258;  Bank  v. 
Knoop,  16  Howard,  369;  CommonweaUh  v.  Mobile  &  Ohio 
R.  R.  Co.,  23  Ky.  L.  R.  784;  Seaboard  Air  Line  v.  Railroad 
Commission,  155  Fed.  Rep.  792;  Railway  Company  v. 
Ludwig,  156  Fed.  Rep.  152;  West  Un.  Td.  Co.  v.  Jidian, 
169  Fed.  Rep.  166;  Railroad  Company  v.  Cross,  171  Fed. 
Rep.  480;  Wilmirigton  Railroad  v.  Reid,  l3  Wall.  264; 
California  v.  Pacific  R.  R.  Company,  127  U.  S.  40;  Penn. 
R.  R.  Co.  V.  Philadelphia,  220  Pa.  St.  100;  People  v.  O'Brien, 
111  N.  Y.  53. 

The  statute  of  1907  as  applied  to  the  plaintiff  imposes 
an  unjust  burden  upon  interstate  commerce  and  is,  there- 
fore, mvalid.  Henderson  v.  New  York,  92  U.  S.  259,  268; 
Galveston,  Harrishurg  &c.  Ry.  Co.  v.  Texas,  210  U.  S.  217; 
West.  Un.  Tel.  Co.  v.  Kansas,  216  U.  S.  1;  Pvllman  Com- 
pany V.  Kansas,  216  U.  S.  56;  Ludwig  v.  West  Un.  Tel. 
Co.,  216  U.  S.  146;  Daniels  v.  Tearney,  102  U.  S.  421; 
Willis  V.  Commissioners,  86  Fed.  Rep.  872;  Butler  v.  El- 
lerbe,  44  So.  Car.  269;  Cooley's  Const.  Lim.,  7th  ed.,  364n. 

The  statute  of  1907  is  imposed  upon  privileges  and 
rights  beyond  the  jurisdiction  of  the  State  of  Colorado, 
and,  therefore,  deprives  the  railway  company  of  its  prop- 
erty without  due  process  of  law. 

A  franchise  or  privilege  granted  by  another  State  would 
not  be  subject  to  the  taxing  power  of  Colorado.  Louis- 
ville  &c.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385;  California  v. 
Pacific  R.  R.  Co.,  127  U.  S.  2. 
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A  tax  levied  upon  or  in  respect  to  property  without 
the  jurisdiction  of  the  State  is  clearly  invalid.  L.  &  W.  R. 
V.  Pennsylvania,  198  U.  S.  341 ;  Union  Transit  Co.  v.  Ken- 
tucky,  199  U.  S.  194;  California  v.  Cent.  Pac.  R.  R.  Co., 
127  U.  S.  1. 

Payment  of  the  tax  by  plaintiff  was  involuntary  and 
is,  therefore,  recoverable  from  the  defendant  in  a  legal 
action.  Swift  Company  v.  United  States,  111  U.  S.  22; 
Erskine  v.  Van  Arsdale,  15  Wall.  75;  Robertson  v.  Frank 
Brothers  Co.,  132  U.  S.  17;  United  States  v.  Edmonston, 
181  U.  S.  505,  506;  Arkansas  Building  Assoc,  v.  Madden, 
175  U.  S.  269;  Philadelphia  v.  EHehl,  5  Wall.  720;  Herold  v. 
Kahn,  159  Fed.  Rep.  608;  Scottish  Union  &  Nat.  Ins.  Co. 
V.  Herriott,  109  Iowa,  606;  Steele  v.  WUliams,  8  Exch. 
625. 

A  payment  under  protest  to  avoid  the  imposition  of 
penalties  is  involuntary.  Ratterman  v.  Am.  Expr.  Co., 
49  Oh.  St.  608;  Catoir  v.  Watterson,  38  Oh.  St.  319;  United 
States  V.  Rothstein,  187  Fed.  Rep.  268;  Chicago  v.  Nortli- 
western  MtUual  Ins.  Co.,  218  Illinois,  40. 

The  officer  who,  under  color  of  office  exacts  and  re- 
ceives an  illegal  fee  or  charge  is  not  protected  by  law  be- 
cause he  acts  without  the  law  and  is,  therefore,  personally 
liable  especially  if  notified  at  the  time  that  suit  will  be 
brought  to  recover  back  the  amount.  Steele  v.  Williams, 
8  Exch.  625;  Ripley  v.  Gelston,  9  Johns.  201 ;  Bank  v.  Wat- 
kins,  21  Michigan,  483-489;  Ogden  v.  Maxwell,  3  Blatch. 
319;  Elliott  v.  Swartoul,  10  Peters,  137. 

The  cases  on  defendant  in  error's  brief  are  clearly  dis- 
tinguishable; and  see  Stale  v.  Nelson,  41  Minnesota,  25; 
Brisbane  v.  Dacres,  5  Taunt.  153;  Dew  v.  Parsons,  2  B.  & 
A.  562. 

On  moral  duress  see:  Atkinson  v.  Denby,  6  H.  &  N.  778; 
Morgan  v.  Palmer,  2  Bam.  &  Cress.  729,  734. 

Pajonent  under  protest  of  illegal  tax  for  privilege  of 
doing  or  continuing  in  business  and  to  avoid  penalties 
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and  disabilities  incurred  by  refusal,  is  regarded  as  invol- 
untary. West.  Union  Tel.  Co.  v.  Mayer,  28  Oh.  St.  521, 
527,  and  528;  Baker  v.  Cincinnati,  11  Oh.  St.  538;  Hendy 
V.  Soule,  1  Deady,  400;  Harvey  &  Boyd  v.  Town  of  Olney, 
42  Illinois,  336;  Virginia  Coupon  Cases,  114  U.  S.  270, 
286. 

Mr.  Archibald  A.  Lee,  with  whom  Mr.  Benjamin  Griffith, 
Attorney  General  of  Colorado,  was  on  the  brief,  for  defend- 
ant in  error: 

The  payment  by  plaintiff  was  voluntary  and  is  not 
recoverable.    Radich  v.  Hutchins,  95  U.  S.  210,  213. 

There  was  no  need  for  the  plaintiflf  to  make  payment 
to  emancipate  person  or  property  from  an  existing  duress, 
for,  under  the  terms  of  the  statute,  the  corporate  existence, 
property  or  business  of  the  plaintiff  could  not  have  been 
affected  except  upon  determination  of  a  suit  which  might, 
at  the  option  of  the  attorney  general,  be  instituted.  Lam- 
iHJrn  V.  County  Commissioners,  97  U.  S.  181;  Railroad  Co. 
V.  Commissioners,  98  U.  S.  541,  543;  Little  v.  Bowers,  134 
U.  S.  647;  Chesebrough  v.  United  States,  192  U.  S.  253; 
United  States  v.  Cuba  Mail  S.  S.  Co.,  200  U.  S.  488;  Oceanic 
S.  S.  Co.  v.  Tappan,  16  Blatchf.  296;  Benson  v.  Monroe, 
7  Cush.  125,  131;  Claflin  v.  McDonough,  33  Missouri,  412; 
Wolfe  V.  Marshal,  52  Missouri,  167;  Baltimore  v.  Leffer- 
man,  45  Am.  Dec.  145,  153;  Johnson  v.  Cook  County,  53 
Or^on,  329;  Weber  v.  Kirkendall,  4  Nebraska,  766,  770; 
Sonoma  County  Tax  Case,  13  Fed.  Rep.  789;  2  Cooley  on 
Taxation  (3d  ed.),  pp.  1495-1501. 

The  general  rule  is  that  where  an  unfounded  and  illegal 
demand  is  made  upon  a  person  and  the  law  furnishes  him 
with  an  adequate  protection  against  it,  or  gives  him  an 
adequate  remedy,  and  instead  of  taking  what  the  law  gives 
him  or  the  remedy  it  furnishes,  he  pays  what  is  demanded, 
such  payment  is  deemed  to  be  a  voluntary  one.  30  Cyc. 
1311;  Manning  v.  Polling,  114  Iowa,  20,  24,  27;  Wessel  v. 
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Johnston  Land  Co.,  3  N.  Dak.  160;  DeGraff  v.  Ramsey 
County f  46  Minnesota,  319. 

The  plaintiff  could  have  enjoined  any  effort  to  enforce 
the  collection  of  the  tax.  Ludwig  v.  West  Un.  Tel.  Co., 
216  U.  S.  146. 

The  plaintiff  should  have  waited  until  an  action  was 
brought  either  to  collect  the  tax  or  to  suspend  its  right  to 
do  business,  and  should  then  in  such  action  have  raised 
the  questions  which  it  is  attempted  to  raise  in  this  suit 
as  the  basis  of  a  right  to  recover,  or  should  have  proceeded 
by  injunction.  The  fact  that  it  paid  under  protest  does 
not  make  the  payment  involuntary.  Railroad  Co.  v. 
Commissioners,  98  U.  S.  641,  544;  Svnft  &  Company  v. 
United  States,  111  U.  S.  22. 

The  cases  cited  by  plaintiff  in  error  do  not  sustain  its 
contention. 

The  plaintiff  is  not  entitled  to  this  remedy  against  this 
defendant.  Elliott  v.  Swartoul,  10  Peters,  137;  Davis  v. 
Bader,  54  Missouri,  168,  169;  Fish  v.  Highee,  22  R.  I.  223, 
224,  225;  King  v.  United  States,  99  U.  S.  229. 

If  the  defendant  holds  the  money  in  wrong  of  the  State, 
it  is  still  the  money  of  the  State,  and  an  action  on  behalf 
of  the  plaintiff  will  not  lie  to  recover  it  of  him.  Long  v. 
Frue,  104  U.  S.  223;  Waters  v.  State,  1  GiU,  302,  308. 

Payment  of  a  demand  which  can  only  be  enforced  by 
the  decision  of  a  court  of  justice  is  voluntary.  Maxwell  v. 
San  Luis  Obispo,  71  California,  466;  Southern  Ry.  Co,  v. 
Mayor,  141  Alabama,  493;  Belts  v.  Village,  93  Michigan, 
77;  Brewing  Co.  v.  Stale,  19  S.  Dak.  302. 

The  plaintiff  was  protected  by  right  to  an  injunction. 
West.  Un.  Tel  Co.  v.  Andrews,  216  U.  S.  165. 

The  forfeiture  of  right  to  do  business  was  not  self- 
executing.  MaUer  of  N.  Y.  &  L.  L  Bridge  Co.,  148  N.  Y. 
540,  547;  Frost  v.  FrosOmrg  Coal  Co.,  24  Howard,  278,  283; 
Galveston  &c.  Ry.  Co.  v.  The  State,  81  Texas,  572,  595; 
Briggs  v.  Canal  Co.,  137  Massachusetts,  71. 
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Mr.  Justice  Holmbs  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  taxes  paid  under  duress 
and  jH^test,  the  plaintiff  contending  that  the  law  under 
which  the  tax  was  levied  is  unconstitutional.  A  demmrer 
to  the  decku-ation  was  sustained  by  the  Circuit  Court. 
The  tax  is  a  tax  of  two  cents  upon  each  one  thousand 
dollars  of  the  plaintiff's  capital  stock.  Session  Laws  of 
Colorado.  1907,  c.  211  (April  1,  1907).  The  plamtiff  is  a 
Kuisas  corporation.  The  greater  part  of  its  property  and 
business  is  outside  of  the  State  of  Colorado,  and  of  the 
business  done  within  that  State  but  a  small  proportion 
is  local,  the  greater  part  being  commerce  among  the 
States.  Therefore  it  is  obvious  that  the  tax  is  of  the  kind 
decided  by  this  court  to  be  unconstitutional,  since  the 
decision  below  in  the  present  case,  even  if  the  temporary 
forfeiture  of  the  right  to  do  business  declared  by  the  stat- 
ute be  confined  by  construction,  as  it  seems  to  have  been 
below,  to  bufflness  wholly  within  the  State.  Western 
Union  Telegraph  Co.  v.  Kaneas,  216  IT.  S.  1.  PvUman  Co. 
V.  Kansas,  216  IT.  S.  56.  Ladwig  v.  Western  Union  Teh- 
graph  Co.y  216  IT.  S.  146.  The  defendant  did  not  argue 
that  the  tax  could  be  maintained,  but  contended  only 
that  the  payment  was  voluntary  and  that  the  defendant 
is  not  the  proper  person  to  be  sued. 

It  is  reasonable  that  a  man  who  denies  the  legality  of  a 
tax  should  have  a  clear  and  certain  remedy.  The  rule 
being  establishied  that  apart  from  special  circumstances 
he  cannot  interfere  by  injunction  with  the  State's  collec- 
tion of  its  revenues,  an  action  at  law  to  recover  back  what 
he  has  paid  is  the  alternative  left.  Of  course  we  are  speak- 
ing of  those  cases  where  the  State  is  not  put  to  an  action 
if  the  citizen  refuses  to  pay.  In  these  latter  he  can  inter- 
pose his  objections  by  way  of  defence,  but  when,  as  is 
common,  the  State  has  a  more  sunmiary  remedy,  such  as 
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distress,  and  the  party  indicates  by  protest  that  he  is 
yielding  to  what  he  cannot  prevent,  courts  sometimes 
perhaps  have  been  a  little  too  slow  to  recognize  the  im- 
plied duress  under  which  payment  is  made.  But  even  if 
the  State  is  driven  to  an  action,  if  at  the  same  time  the 
citizen  is  put  at  a  serious  disadvantage  in  the  assertion 
of  his  legal,  in  this  case  of  his  constitutional,  rights,  by 
defence  in  the  suit,  justice  may  require  that  he  should 
be  at  liberty  to  avoid  those  disadvantages  by  paying 
promptly  and  bringing  suit  on  his  side.  He  is  entitled  to 
assert  his  supposed  right  on  reasonably  equal  terms.  See 
Ex  parte  Young,  209  U.  S.  123,  146.  If  he  should  seek  an 
injunction  on  the  principle  of  that  case  and  of  Western 
Union  Telegraph  Co.  v.  Andrews,  216  U.  S.  165,  he  would 
run  the  same  risk  as  if  he  waited  to  be  sued. 

In  this  case  the  law,  beside  giving  an  action  of  debt  to 
the  State,  provides  that  every  corporation  that  fails  to 
pay  the  tax  shall  forfeit  its  right  to  do  business  within  the 
State  until  the  tax  is  paid,  and  also  shall  pay  a  penalty 
of  ten  per  cent,  for  every  six  months  or  fractional  part  of 
six  months  of  default  after  May  1  of  each  year.  It  may 
be  that  the  forfeitiu*e  of  the  right  to  do  business  would 
not  be  authoritatively  established  except  by  a  quo  war- 
ranto provided  for  in  a  following  section,  but  before  or 
Avithout  the  proceeding  the  effect  of  the  forfeiture  clause 
upon  the  plaintiff's  subsequent  contracts  and  business 
might  be  serious,  (see  Ludwig  v.  Western  Union  Telegraph 
Co.,  216  U.  S.  146),  and  in  any  event  the  penalty  would 
go  on  accruing  during  all  the  time  that  might  be  spent 
before  the  validity  of  the  defence  could  be  adjudged.  As 
appears  from  the  decision  below,  the  plaintiff  could  have 
had  no  certainty  of  ultimate  success,  and  we  are  of  opinion 
that  it  was  not  called  upon  to  take  the  risk  of  having  its 
contracts  disputed  and  its  business  injured  and  of  finding 
the  tax  more  or  less  nearly  doubled  in  case  it  finally  had 
to  pay.    In  other  words,  we  are  of  opinion  that  the  pay- 
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ment  was  made  under  duress.    See  GaoTy  Scott  &  Co.  v. 
Shannon,  decided  this  day,  post,  p.  468. 

The  other  question  is  whether  the  defendant  is  liable 
to  the  suit.  The  defendant  collected  the  money  and  it  is 
alleged  that  he  still  has  it.  He  was  notified  when  he  re- 
ceived it  that  the  plaintiff  disputed  his  right.  If  he  had 
no  right,  as  he  had  not,  to  collect  the  money,  his  doing  so 
in  the  name  of  the  State  cannot  protect  him.  Erskine  v. 
Van  ArsdaUy  15  Wall.  75.  See  Virginia  Coupon  Cases, 
114  U.  S.  270.  It  is  said  that  the  money  as  soon  as  col- 
lected belonged  to  the  State.  Very  likely  it  would  have 
but  for  the  plaintiff's  claim,  assuming  it  to  remain  an 
identified  trust  fund;  but  the  plaintiff's  claim  was  para- 
mount to  that  of  the  State,  and  even  if  the  collector  of 
the  tax  were  authorized  to  appropriate  the  specific  money 
and  to  make  himself  debtor  for  the  amount,  it  would  be 
inconceivable  that  the  State  should  attempt  to  hold  him 
after  he  had  been  required  to  repay  the  sum.  Moreover 
it  would  seem  that  the  statute  contemplated  the  course 
taken  by  the  plaintiff  and  provided  against  any  difficulty 
in  which  the  Secretary  of  State  otherwise  might  find  him- 
self in  case  of  a  disputed  tax.  For  it  provides  by  §  6  that 
'if  it  shall  be  determined  in  any  action  at  law  or  in  equity 
that  any  corporation  has  erroneously  paid  said  tax  to  the 
Secretary  of  State,'  upon  the  filing  of  a  certified  copy  of 
the  judgment  the  auditor  may  draw  a  warrant  for  the 
refunding  of  the  tax  and  the  state  treasurer  may  pay  it. 
We  must  presume  that  a  judgment  in  the  present  action 
would  satisfy  the  law. 

Judgment  reversed. 
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COLLINS  V.  THE  STATE  OF  TEXAS. 

ERROR  TO  THE  COURT  OF  CRIMINAL  APPEALS  OF  THE  STATE 

OF  TEXAS. 

No.  105.    Argued  January  25, 26,  1912.— Decided  February  19, 1912. 

Where  the  party  attacking  the  constitutionidity  of  a  statute  has  not 
suffered,  the  court  will  not  speculate  whether  others  may  suffer. 

Under  its  police  power  a  State  may  coostitutioiially  prescribe  condi- 
tions to  insure  competence  in  those  practising  the  healing  art  in  its 
various  branches,  including  those  in  which  drugs  are  not  adminis- 
tered— such  as  osteopathy.    Dent  v.  West  Virginia^  129  U.  S.  114. 

The  Texas  statute  of  1907,  establishing  a  Board  of  Medical  Examiners, 
and  conditions  under  which  persons  will  be  licensed  to  practise 
osteopathy,  does  not  deprive  one  who  refuses  to  apply  for  a  license 
thereunder  of  his  iNX>perty  without  due  process  of  law,  (h*  deny  him 
the  equal  protection  of  the  law. 

In  this  case  the  writ  of  error  to  review  a  judgment  denying  plaintiff 
in  error  his  release  on  habeas  coqni8  is  not  dismissed  but  determined 
on  the  merits,  as  the  single  constitutional  question  goes  to  the 
jurisdiction  o(  the  state  court,  and  has  arisen  as  plainly  as  it  ever 
will.   Bailey  v.  Alabama,  211  U.  S.  452,  distinguished. 

The  facts,  which  involve  the  constitutionality  of  certain 
provisions  of  the  statute  of  Texas  establishing  the  Board  of 
Medical  Examiners,  are  stated  in  the  opinion. 

Mr.  MiUard  Patterson^  with  whom  Mr.  Jo.  F.  Woodson^ 
was  on  the  brief,  for  plaintiff  in  error: 

The  statute  deprives  plaintiff  in  error  of  his  property 
without  due  process  of  law,  and  denies  him  the  equal  pro- 
tection of  the  law. 

The  last  two  clauses  of  the  Fourteenth  Amendment 
are  restrictions  upon  the  exercise  of  arbitrary  and  ca- 
pricious power  over  persofis  and  property  when  exerdsed 
by  the  State  through  any  of  its  agencies.    Ex  parte  Vix- 
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ginia,  100  U-  S.  339;  Yick  Wo  v.  Hopkins,  118  U.  S.  366; 
Holden  v.  Hardy,  169  U.  S.  366;  Barbier  v.  Connolly,  113 
U.  S.  27;  Nelson  v.  The  State  Board  of  HeaUh,  67  S.  W. 
Rep.  604;  State  v.  Mylod,  40  AtL  Rep.  (R.  I.)  763;  State  v. 
Biggs,  46 B.  E.  Rep.  401  (N.  Car.);  State  v.  Liffring,  66 
N.  E.  Rep.  168  (Ohio);  State  v.  McKnight,  42  S.  E.  Rep. 
580  (N.  Car.) ;  Bennett  v.  Ware,  61  S.  E.  Rep.  648;  State  v. 
Biggs,  46  S.  E.  Rep.  401. 

The  words  ''bona  fide"  and  "reputable"  in  the  de- 
scription of  the  medical  school  of  which  one  is  to  be  a 
graduate  mean,  as  stated  in  section  seven  of  the  act, 
that  it  shall  be  a  school  having  a  course  of  instruction  as 
high  as  the  better  class  of  medical  schools  in  the  United 
States. 

The  acts,  under  the  facts  of  this  case,  discriminate 
against  plaintiff  in  error  as  an  osteopath,  and  violate  the 
Fourteenth  Amendment,  in  that  they  discriminate  in 
favor  of  nurses  who  practise  not  only  nursing,  but  treat 
minor  ailments;  in  favor  of  masseurs  who,  in  their  par- 
ticular spheres  of  labor,  treat  diseases,  light  disorders 
and  injuries,  and  charge  therefor  money  and  other  com- 
pensation; and  also  discriminate  in  favor  of  druggists, 
who  prescribe  remedies  and  charge  therefor. 

If  Chapter  123  applies  to  an  osteopath  who  practises 
only  as  such,  it  discriminates  against  osteopaths  in  pro- 
viding for  the  issuance  of  a  verification  license  to  legal 
practitioners  of  medicine  who  were  practising  imder  the 
provisions  of  previous  laws,  or  under  diplomas  of  reputable 
and  legal  colleges  of  medicine,  there  being  no  provision 
in  the  law  for  the  issuing  of  a  verification  license  to  os- 
teopaths. 

The  acts  are  in  violation  of  the  Fourteenth  Amendment 
in  discriminating  against  osteopaths  in  requiring  that  they 
shotdd  have  a  diploma  from  a  bona  fide  medical  school 
before  they  can  present  themselves  for  examination  be- 
fore the  Medical  Board  of  Examiners  for  a  license  to  prac- 
voL.  ccxxni — 19 
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tise,  and  in  requiring  them  to  accept  a  license  to  practise 
medicine. 

To  require  plaintiff  to  obtain  a  diploma  fircxn  a  medical 
college  as  defined  in  said  act,  and  to  require  him  to  pass 
an  examination  in  the  scientific  branches  of  medicine 
before  he  could  be  granted  a  license  to  practise  osteopathy 
is  a  direct  discrimination  in  favor  of  those  medical  schools 
requiring  a  knowledge  of  materia  medica,  therapeutics, 
chemistry  and  the  practice  of  medicine,  in  contravention 
of  the  Fourteenth  Amendment.  Wataon  v.  Maryland, 
218  U.  S.  173;  Beetz  v.  Michigan,  188  U.  S.  505,  distin- 
guished. 

Mr.  Jetvell  P.  Lightfoot,  Attorney  General  of  Texas,  with 
whom  Mr.  James  D.  WaUhaU,  Mr.  C.  E.  Lane,  Mr.  James 
N.  WHkerson,  Mr.  Timothy  J.  Scofield  and  Mr.  Frank  J. 
Loesch  were  on  the  brief,  for  defendant  in  error: 

The  acts  do  not  violate  the  privileges  or  immunities 
clause;  that  provision  applies  only  to  those  privil^es  imd 
immunities  which  are  incident  to  citizeni^p  of  the  United 
States  as  distinguished  from  citizenship  of  the  several 
States.  Slaughter  House  Cases,  16  Wall.  36,  74;  Bartmeyer 
V.  Iowa,  18  Wall.  129;  MiUer  v.  Texas,  153  U.  S.  536;  Orr  v. 
GUman,  183  IT.  S.  278;  Re  Kemmler,  186  U.  S.  436;  United 
States  v.  Cruikshank,  92  U.  S.  542;  United  States  v.  Reese, 
92  U.  S.  214;  HaU  v.  DeCuir,  95  U.  S.  485;  KirOand  v. 
Hotchkiss,  100  U.  S.  491;  Presser  v.  Illinois,  116  U.  S.  262. 

The  right  to  practise  medicine  without  regulation  is 
not  one  of  such  privileges  and  immimities.  /Supra  and 
Dent  V.  West  Virginia,  129  U.  S.  114. 

The  acts  under  consideration  do  not  violate  the  due 
process  clause.  They  were  passed  under  the  police  power 
of  the  State,  and  are  a  jn'oper  exercise  of  that  power  in  seope 
and  purpose.  The  details  of  »ich  legislation  rest  primarily 
within  the  discretion  of  the  state  legislature.  This  coiut 
can  only  interfere  when  fundamental  rights  guaranteed  un- 
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der  the  Federal  Cmistitutioii  are  violated  by  such  statutes. 
Watson  V.  Maryland,  218  U.  S.  173;  Dent  v.  West  Virginia, 
129  U.  S.  114;  Reetz  v.  Michigan,  188  U.  S.  505;  Hawker  v. 
New  Y<rrk,  170  U.  S.  189;  MeffeH  y.  Packer,  195  U.  S.  625; 
WiUiams  v.  Arkansas,  217  U.  S.  79;  People  v.  ApfeUnmrn, 
251  Illinois,  18;  State  v.  SmUh,  135  S.  W.  Rep.  465;  Parks 
V.  State,  159  Indiana,  211;  Fdler  v.  State  Examiners,  34 
Minnesota,  391;  Burroughs  v.  Webster,  150  Indiana,  607; 
Broffff  v.  State,  134  Alabama,  165;  StaU  v.  BumveU,  40  Ne- 
braska, 156;  lAtOe  v.  State,  60  Nebraska,  749;  iStote  v.  Grav- 
ett,  65  Oh.  St.  289;  State  v.  Mar6fe,  72  Oh.  St.  21 ;  People  v. 
AUcutt,  102  N.  Y.  Supp.  678,  aflf'd  189  N.  Y.  517;  Peojde  v. 
Mi4ford,  125  N.  Y.  Supp.  680,  aflf'd  202  N.  Y.  624;  People 
V.  Reetz,  127  Michigan,  S7;  People  v.  Phippin,  70  Michigan, 
6;  iStafe  V.  ilftUer,  146  Iowa,  521;  ^ate  v.  Adkins,  145 
Iowa,  671;  State  v.  WUhite,  132  Iowa,  226;  State  v.  J^d- 
nrnnds,  127  Iowa,  333;  State  v.  -ffeof/i,  125  Iowa,  585;  StaU 
V.  Bair,  112  Iowa,  466;  Foster  v.  Police  Commissioners,  102 
Califomia,  483;  SchoUe  v.  Stote,  90  Maryland,  720;  State 
V.  Fe^^,  19  5.  Dak.  234. 

The  provisions  of  this  statute  are  not  such  as  result  in 
any  arbitrary  deprivation  of  plaintiff  in  error's  lib^ty  or 
property,  or  of  his  rij^t  to  engage  in  a  lawful  calling. 
Cases  supra  and  Commonwealth  v.  Porn,  196  Massachu- 
setts, 326;  BanSel  v.  Dept  of  Health,  193  N.  Y.  133;  Mc- 
Gehee  on  Due  Process  of  Law,  52. 

The  act  is  not  vmd  as  exceeding  the  police  power  of  the 
State  on  aooount  of  any  menace  to  the  pubhc,  such  as  the 
danger  of  bdng  exposed  to  the  administration  of  drugs 
by  persons  not  skilled  in  their  administration. 

This  court  is  not  ocMKjemed  with  the  wisdom  or  policy 
of  the  act,  so  long  as  the  act  fairly  secures  or  tends  to 
secure  the  injects  sou^t  to  be  attained  by  it  and  is  not 
pat^itly  unreasonable.   Otis  v.  Parker,  187  U.  S.  606. 

The  act  does  not  violate  the  equal  protection  clause. 

The  state  legislature  has  the  power  to  make  regulations 
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of  the  character  involved  herein,  and  the  details  of  such 
legislation  rest  primarily  within  the  discretion  of  the 
state  legislature.    Cases  supra. 

The  classification  made  in  the  statute  is  not  arbitrary, 
unreasonable  or  oppressive,  and  was  within  the  legislative 
power  of  the  State,  as  having  a  fair  relation  to  the  objects 
of  the  statute.  Within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated. 

Plaintiff  in  error  does  not,  and  cannot  on  the  record 
in  this  case,  contend  that  the  Board  of  Medical  Examiners 
of  Texas  has  been  guilty  of  any  unfair  or  unjust  action 
toward  him.  His  contentions  are  based  upon  fancied 
inequalities  of  the  statute  which  arise  only  on  his  own 
theory  of  how  the  act  would  have  been  construed  by  the 
board  had  he  in  fact  requested  from  it  authority  to  practise, 
or  the  right  to  take  an  examination  as  provided  by  the 
act. 

While  the  construction  of  the  act  by  the  Court  of 
Criminal  Appeals  of  the  State  of  Texas  may  not,  perhaps, 
be  in  all  respects  conclusive  upon  this  court,  that  construc- 
tion is  one  toward  which  this  court  will  lean.  Cases  9upra^ 
and  see  Atchison  &c.  Railroad  Co.  v.  Matthews,  174  U.  S. 
96,  101;  Marchant  v.  Penna.  R.  R.  Co.,  153  IT.  S.  380; 
BaUimore  Traction  Co.  v.  Belt  R.  Co.,  151  U.  S.  137;  Min- 
neapolis iStc.  R.  Co.  V.  Minnesota,  193  U.  S.  53;  McGehee 
on  Due  Process,  37,  40,  306,  note  7. 

The  act  will  be  taken  in  this  court  as  construed  by  the 
Court  of  Criminal  Appeals  of  the  State  of  Texas  to  in- 
clude in  the  "practise  of  medicine"  the  practise  of  oste- 
opathy.  57  Tex.  Crim.  2. 

The  act  must  also  be  taken  as  not  in  conflict  with  the 
constitution  of  Texas.    Reetz  v.  Michigan,  188  U.  S.  505. 

The  object  of  the  statute  is  to  protect  the  sick  and 
afflicted  from  the  pretensions  of  the  ignorant,  the  unskilled 
and  the  unscrupulous.  The  statute  was  passed  to  protect 
the  health  and  promote  the  welfare  of  the  people  of  Texas, 
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and  to  protect  them  from  imposition  and  fraud.  It  seeks 
to  prohibit  and  punish  fraud,  deception^  charlatanry  and 
quackery  in  the  practice  of  healing,  to  prevent  empiricism, 
and  to  bring  the  practice  imder  such  control  that,  as  far 
as  possible,  the  ignorant,  the  unscientific,  the  unskilled, 
and  the  unscrupulous  practitioner  may  be  excluded.  Cases 
supra;  State  v.  Oredaon,  96  Minnesota,  509;  O'Neil  v. 
Stale,  115  Tennessee,  427;  People  v.  Blue  Mountain  Joe, 
129  IlUnois,  370;  State  v.  Bair,  112  Iowa,  466;  Common- 
weaUh  v.  JeweUe,  199  Massachusetts,  558;  People  v.  Phip- 
pin,  70  Michigan,  6, 19. 

In  construing  the  act  consideration  must  be  given  to 
the  purpose  of  the  legislature,  and  to  the  mischief  intended 
to  be  guarded  against.  Whether  it  is  fair  and  reasonable 
and  a  valid  exercise  of  the  police  power,  or  arbitrary  and 
capricious  must  be  determined  in  the  light  of  the  object 
sought  to  be  attained  by  the  act.  1  Kent's  Comm.  462;  2 
Sutherland's  Stat.  Const.  (2d  ed.  by  Lewis),  §§  370-376, 
456. 

There  is  no  vested  right  to  practise  either  the  medical 
or  legal  profession,  free  from  supervision  and  regulation 
by  the  State.  Broadwell  v.  Illinois,  16  Wall.  130;  Reetz  v. 
Michigan,  188  U.  S.  505;  Hawker  v.  New  York,  170  U.  S. 
189;  People  v.  King,  110  N.  Y.  418;  People  v.  Phippin,  70 
Michigan,  6;  22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  9, 
780. 

The  statute  does  not  infringe  the  provisions  of  the  ex 
post  facto  clause;  see  cases  supra;  Eastman  v.  State,  109 
Indiana,  281;  State  v.  Creditor,  44  Kansas,  568;  Craig  v. 
Medical  Examiners,  12  Montana,  211;  State  v.  Coleman, 
64  Oh.  St.  377. 

This  statute  is  not  an  unconstitutional  interference 
with  vested  rights.  Allopathic  State  Board  v.  Fowler,  50 
La.  Ann.  1358;  People  v.  Moorman,  86  Michigan,  433; 
Williams  v.  People,  121  lUinois,  87;  Thompson  v.  Stoats, 
16  Wend.  (N.  Y.)  395;  Hemtt  v.  Charier,  16  Pick.  (Mass.) 
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395;  State  v.  Hale,  15  Missouri^  606;  Bibber  v.  Strnprnn, 
50  Maine,  181 ;  Dankwtyrih  v.  State,  136  S.  W.  Rep.  788. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Texas  Court  of  Criminal 
Ai^)eals  upon  a  judgment  denying  the  i^aintiff  in  ^ror  a 
release  by  habeas  corpus.  The  i^aintiff  in  error  is  held 
upon  an  information  charging  him  with  practising  medi- 
cine for  money  by  treating  a  named  patient  for  hay  fever 
by  osteopathy,  without  having  roistered  his  authority 
as  required  by  a  Texas  statute  erf  April  17,  1907,  c.  123 
(Gen.  Laws,  1907,  p.  224).  He  denies  the  constitutionality 
of  the  act. 

The  statute  establishes  a  Board  of  Medical  Examiners 
and  requires  ''all  legal  practitioners  of  medicine  in  this 
State,  who,  practising  under  the  provisions  of  previous 
laws,  or  under  diplomas  of  a  reputable  and  legal  coUege 
of  medicine,  have  not  already  received  Hcense  from  a 
State  Medical  Exunining  Board  of  this  State''  to  prove 
their  diplomas,  or  existing  license,  or  exemption  existing 
under  any  law;  whereupon  they  are  to  receive  a  verificar 
tion  license.  §  6.  By  §  7  applicants  not  licensed  under 
§  6  must  pass  an  examination,  ccmditioned  among  other 
things  on  their  being  graduates  of  ''bona  fide  reputable 
medical  schools;"  schools  to  be  considered  reputable 
''whose  entrance  requirements  and  courses  of  instruction 
are  as  hi^  as  those  adopted  by  the  better  class  of  medical 
schocds  of  the  United  States,  whose  course  of  instruction 
shall  embrace  not  less  than  foiu*  terms  of  five  months  each." 
By  §  9  the  examinations  are  to  be  fair  to  every  school  of 
medicine,  are  to  be  conducted  on  the  seienti&e  branches 
of  medicine  only,  and  are  to  include  anatomy,  physiology, 
chemistry,  histology,  pathology,  bacteriology,  physical 
diagnosis,  surgery,  obstetrics,  gjmecology,  hygiene,  and 
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medical  jorispnidence.  Those  who  pass  are  to  be  granted 
licenses  to  practise  mediciDe.  By  §  10  nothing  in  the  act 
is  to  be  construed  to  discriminate  against  any  particular 
sjnstem,  and  the  act  is  not  to  a|^ly  to  dentists  legally 
registered  and  confining  themselves  to  dentistry,  nurses 
who  practise  only  nur^g,  masseurs,  or  surgeons  of  the 
United  States  Army,  Navy,  ifec,  in  the  perfonnanee  of 
their  duties. 

The  only  other  material  sections  of  the  act  are  §§  13 
and  14,  the  former  of  which  declares  that  ''any  person 
shall  be  regarded  as  practising  medicine  within  the  mean- 
ing of  this  act.  ...  (2)  Or  who  shall  treat  or  offer 
to  treat  any  disease  or  disOTder,  mental  or  physical,  or 
any  fdiysical  deformity  or  injury  by  any  system  or  method 
or  to  effect  cures  thereof  and  charge  therefor,  directly  or 
indirectly,  naoney  or  other  compensation."  By  §  14  any 
person  practising  medicine  in  violation  of  the  act  is  pun- 
ished by  fine  and  imprisonment,  and  is  not  to  recover 
anything  for  the  services  rendered. 

The  facts  charged  against  the  plaintiff  in  error  are  ad- 
mitted. It  also  is  admitted  that  before  the  passage  of  the 
statute  he  had  spent  $5,000  in  fitting  up  his  place,  and 
was  deriving  a  net  income  from  his  calling  of  at  least  the 
same  sum.  He  held  a  diploma  from  the  chartered  Ameri- 
can School  of  Osteopathy,  Kirksville,  Missouri,  after  a 
full  two  years'  coiurse  of  study  there,  but  it  does  not  ap- 
pear that  he  presented  this  diploma  to  the  Board  of  Medi- 
cal Examiners  or  attempted  to  secure  either  a  verification 
license  or  license  in  any  form.  The  Board  in  passing  upon 
qualifications  does  not  examine  in  therapeutics  or  ma-, 
tma  medica,  which,  it  will  be  observed,  are  not  mentioned 
in  the  act.  On  these  facts  we  are  of  opinion  that  the  plain- 
tiff in  error  fails  to  show  that  the  statute  inflicts  any  wrong 
upon  hhn  contrary  to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  If  he  has  not  suffered 
we  are  not  called  upon  to  speculate  upon  other  cases,  or 
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to  decide  whether  the  followers  of  Christian  Science  or 
other  people  might  in  some  event  have  cause  to  complain. 

We  are  far  from  agreeing  with  the  plaintiff  in  error  that 
the  definition  of  practising  medicine  in  §  13  is  arbitrary 
or  irrational,  but  it  would  be  immaterial  if  it  were,  as  its 
only  object  is  to  explain  who  fall  within  the  purview  of  the 
act.  That  it  does,  and  of  course  we  follow  the  Texas 
court  in  its  decision  that  the  plaintiff  in  error  is  included. 
It  is  true  that  he  does  not  administer  drugs,  but  he  prac- 
tises what  at  least  purports  to  be  the  healing  art.  The 
State  constitutionally  may  prescribe  conditions  to  such 
practice  considered  by  it  to  be  necessary  or  useful  to 
secure  competence  in  those  who  follow  it.  We  should 
presume,  until  the  Texas  courts  say  otherwise,  that  the 
reference  in  §  4  to  the  diploma  of  a  reputable  and  legal 
college  of  medicine,  and  the  confining  in  §  7  of  examina- 
tions to  graduates  of  reputable  medical  schools,  use  the 
words  medicine  and  medical  with  the  same  broad  sense 
as  §  13,  and  that  the  diploma  of  the  plaintiff  in  error  would 
not  be  rejected  merely  because  it  came  from  a  school  of 
osteopathy.  In  short,  the  statute  says  that  if  you  want 
to  do  what  it  calls  practising  medicine  you  must  have 
gone  to  a  reputable  school  in  that  kind  of  practice.  What- 
ever may  be  the  osteopathic  dislike  of  medicines,  neither 
the  school  nor  the  plaintiff  in  error  suffers  a  constitutional 
wrong  if  his  place  of  tuition  is  called  a  medical  school  by 
the  act  for  the  purpose  of  showing  that  it  satisfies  the  stat- 
utory requirements.  He  cannot  say  that  it  would  not 
have  been  regarded  as  doing  so,  because  he  has  not  tried. 
Dent  V.  West  Virginia,  129  U.  S.  114,  124- 

An  osteopath  professes,  the  plaintiff  in  error  professes, 
as  we  imderstand  it,  to  help  certain  ailments  by  scien- 
tific manipulation  affecting  the  nerve  centres.  It  is  in- 
telligible therefore  that  the  State  should  require  of  him 
a  scientific  training.  Denl  v.  West  Virginia,  129  U.  S. 
114;  Watson  v.  Maryland,  218  U.  S.  173.    He  like  others 
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must  be|^  by  a  diagnoBis.  It  is  no  answer  to  say  that 
in  many  instances  the  diagnosis  is  easy — ^that  a  man 
knows  it  when  he  has  a  cold  or  a  toothache.  For  a  general 
practice  science  is  needed.  An  osteopath  imdertakea  to 
be  something  more  than  a  nm'se  or  a  massem*,  and  the 
difference  rests  precisely  in  a  claim  to  greater  science, 
which  the  State  reqiures  him  to  prove.  The  same  con- 
siderations that  justify  including  him  justify  excluding 
the  lower  grades  from  the  law.  Watson  v.  Maryland^  218 
U.  S.  173, 179, 180.  Again,  it  is  not  an  answer  to  say  that 
the  plaintiff  in  error  is  prosecuted  for  a  single  case.  If 
the  l^islature  may  prohibit  a  general  practice  for  money 
except  on  the  condition  stated,  it  may  attach  the  same 
conditions  to  a  single  transaction  of  a  kind  not  likely  to 
occur  otherwise  than  as  an  instance  of  a  general  practice. 
A  distinction  between  gratuitous  and  paid  for  services 
was  made  in  the  Maryland  statute  sustained  in  Watson  v, 
Maryland,  218  U.  S.  173,  178.  Fmally,  the  law  is  not 
made  invalid  as  against  the  plaintiff  in  error  by  the  fact 
that  he  had  an  established  business  when  the  law  was 
passed.  Denl  v.  West  Virginia,  129  U.  S.  114.  Reetz  v. 
Michigan,  188  U.  S.  505,  510. 

The  objections  that  prevailed  against  a  writ  of  error 
like  this  in  Bailey  v.  Alabama,  211  U.  S.  452,  do  not  exist 
here.  There  as  here  it  was  attempted  to  interrupt  the 
ordinary  course  of  a  trial  by  habeas  corpus,  and  there  as 
here  the  State  allowed  the  attempt  and  discharged  the 
writ  on  the  merits.  But  in  that  case  it  did  not  appear 
that  the  constitutional  question  relied  upon  had  arisen 
or  necessarily  would  arise,  although  afterwards  it  did. 
219  U.  S.  219.  But  here  the  facts  are  admitted,  the  ques- 
tion appears  as  plainly  as  it  ever  will,  and  is  supposed  to 
go  to  the  jurisdiction  of  the  court.  Therefore  we  have 
discussed  the  case  on  the  merits;  perhaps  more  than  it 
needed  in  view  of  the  decisions  cited  and  others  that  es- 
tablish the  right  of  the  State  to  adopt  a  policy  even  upon 
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medical  matters  eonoerning  wbioh  tbere  is  difference  of 
opimon  and  dispute.  Hawker  v.  New  Yerk,  170  U.  S.  189 
MejBfeH  r.  Pecker,  19&U.  S.  «25 ;  Jaa)6sm  v.  MmeeackyeetU, 
197  U.  S.  IL   See  also  Wmams  v.  Arkmnaas,  217  U.  8. 79 

Jtdgmeni  affirmed. 


MEYER,  AUDITOR  OF  THE  STATE  OF  OKLA- 
HOMA, i;.  wells;  FARGO  &  COMPANY. 

APPEAL  FROM  THE  entCtJIT  COURT  OP  THE  XTMTED  ffTATBB 
FOR  THE  WESTERN  mSTRIOT  OF  OKLAHOICA. 

No.  624.    Af«iied  January  16,  1912.— Decided  Febrtiaiy  19,  1012. 

In  estimating  for  taxation  the  proportion  of  income  of  a  corporation 
doing  interstate  business,  a  State  cannot  include  income  from  in- 
vestm^its  in  bonds  and  lands  outside  of  the  State.  Forge  v.  Hari, 
193  U.  S.  499. 

The  Oklahoma  tax  oa  gross  leyeaue  of  corporations  of  1910,  as  far  as 
it  afifects  express  companies,  is  not  a  property  tax  but  a  tax  on  all 
revenue,  including  that  received  from  interstate  commerce,  and  as 
such  is  an  unconstitutional  burden  on  interstate  commerce,  (ro^ffes- 
ton,  Hani^mrg  dt  San  Antonio  Ry,  Co,  v.  Texas,  210  U.  S.  217. 

Where  a  state  statute  requirai  that  a  corporation  doing  both  inter- 
state and  intrattaie  business  rettirn  its  gross  reoe^^ts  from  all 
sourees,  the  taxing  feature  of  the  statute  cannot  be  construed  as 
lelating  only  to  receipts  from  intrastate  commerce,  and  sustained 
separately  in  that  respect. 

Coi^plainant  in  an  equity  suit  to  i^stroin  the  colteetion  of  a  state  tax 
cm  gross  receipts,  on  the  ground  t^at  the  act  is  unoonstitutional  be- 
oause  it  includes  rscdpts  fnom  inteiBiate  comBieree,  is  not  bound, 
in  order  to  maintain  iSaie  bill,  to  tender  so  much  as  would  have 
fallen  on  intrastate  receipts.  People's  Bank  v.  Marye,  191  U.  S. 
272,  distinguished. 

The  court  cannot  reshape  a  taxing  statute  which  inchides  elements 
beyond  the  State's  power  of  taxation  simply  because  R  anbraees 
elements  that  it  might  have  reached  had  the  statute  been  dmwn 
with  a  different  measure  and  intent. 
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The  facts,  which  involve  the  constitutionality  of  provi- 
sions (A  the  statute  of  1910  of  the  State  of  Oklahoma  im- 
posing a  revenue  tax  upon  receipts  of  exjx'ess  companies, 
are  stated  in  the  opinion. 

Mr.  Charles  West,  Attorney  General  of  Oklahoma,  for 
appellant. 

Mr.  S.  T.  Bledsoe^  with  whom  Mr.  J.  R.  CcftHngham  and 
Mr.  C.  W.  Stockton  were  on  the  brief,  for  app^ee. 

Mr.  JtrsTicE  Holhbs  delivered  the  opinicm  of  the 
court. 

This  is  a  biB  for  an  injunction  against  a  tax  alWged  to  be 
unconstitutional  as  a  regulation  of  ccnmneree  among  the 
States.  Upon  demiurer  three  jndges  sitting  in  the  Cir- 
cuit Court  granted  the  injunction,  and  the  defendant 
appealed  to  this  court.  The  statute  in  question  (March  10, 
1910,  Sess.  Laws  1910,  c.  44,  p.  65)  is  ^titled  'An  Act 
providing  for  the  levy  and  collection  of  a  gross  revenue 
tax  from  public  service  corporaticwas  in  this  State'  and 
from  persons  engaged  in  c^ain  mining  and  simflar  oc- 
cupaticms.  By  §  2  "  Ev^y  corporation  hereinafter  named 
shall  pay  the  state  a  gross  revwme  tax  .  .  .  which 
shall  be  in  adcfition  to  tKfaxeslevied  and  collected  upon 
an  ad  valorem  basis  upon  the  property  and  assets  of  such 
corporation  e^ialjg  the jper  centtrai  of  the  gross  re^ripts 
hereinafter  provided,  if  such  public  service  corporation 
operate  wholly  within  the  state,  and  if  such  public  serv- 
ice corporation  operates  partly  withm  and  partly  with- 
out the  state,  it  shall^pay  tax  equal  to  such  pn^Kirtion 
<rf_^jjj2gr_ffl^nt.iim  q£  its  gross  receipts  as  the  portion. 
^Jts_husine8aL  jjone  within  the  state  bears  to  the  whole  of , 
its  business;''  with  a  proviso  for  fixing  a  different  pro- 
portion  if  it  ''more  fairly  r^resents  the  proportion  whidi 
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the  gross  receipts  of  any  such  public  service  corporation 
for  any  year  within  this  state  bear  to  its  total  gross  re- 
ceipts." By  §  3  the  per  centum  to  be  paid  by  express 
companies  (such  as  the  plaintiff  is),  is  three  per  cent, 
of  the  gross  receipts,  and,  'for  the  purpose  of  determining 
the  amount  of  such  tax, '  they  are  required  to  report  under 
oath  the  gross  receipts  'from  every  source  whatsoever.' 

The  plaintiff's  receipts  are  largely  from  commerce 
among  the  States,  and  it  also  receives  large  sums  as  in- 
come from  investments  in  bonds  and  land  all  outside 
the  State  of  Oklahoma.  So  that  it  is  evident  that  if 
the  tax  is  what  it  calls  itself  it  is  bad  on  the  former  ground, 
and  that  whatever  it  is  it  is  bad  on  the  latter.  Fargo  v. 
Hart,  193  U.  S.  490.  In  that  case  the  tax  was  proportioned 
to  mileage,  and  it  was  held  that  it  could  not  be  sustained 
when,  although  purporting  to  be  a  tax  on  property,  it 
took  into  account,  in  order  to  increase  proportionately 
the  value  of  the  mileage  within  the  State,  valuable  prop- 
erty outside  of  it.  The  same  principle  would  apply  to  a 
property  tax  measuring  the  total  property  by  the  total 
gross  receipts  increased  by  the  special  outside  sources 
of  income  and  taxing  a  proportion  of  this  total  fixed  by 
the  ratio  of  business  within  the  State  to  that  outside. 
But  we  see  no  warrant  for  calling  the  tax  a  property  tax. 
It  is  so  similar  to  the  Texas  statute  held  bad  in  GalveaUmf 
Harrisburg  &  San  Antonio  Ry.  Co.  v.  Texas,  210  U.  S. 
217,  as  to  show  that,  if  one  is  not  copied  from  the  other, 
they,  have  a  common  source.  It  would  be  possible  only  by 
some  extraordinary  turn  of  ingenuity  to  sustain  this  after 
condemning  that. 

It  was  argued  in  some  detail  that  taking  into  accoimt 
the  rest  of  the  act  and  other  statutes  passed  later  at  the 
same  session  this  really  was  a  property  tax.  But  the 
scope  and  purport  of  the  act,  so  far  as  it  affects  express 
companies,  are  too  obvious  to  admit  such  a  view.  The 
tax  is  "in  addition  to  the  taxes  levied  and  collected  upon 
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an  ad  valorem  basis."  Even  if  we  read  the  words  which 
follow  without  a  comma,  viz.  "upon  the  property  and  as- 
sets of  such  corporation,"  as  not  qualifying  those  which 
inmiediately  precede  but  as  attempting  to  characterize  the 
"gross  revenue  tax"  as  a  tax  on  such  property  and  assets, 
nevertheless  all  the  property  and  assets  are  the  subject 
of  the  ad  valorem  taxes  referred  to.  Therefore  this  tax 
cannot  be  an  attempt  to  reach  the  value  of  what  is  by 
the  law  to  be  valued  and  taxed  in  a  different  way.  It 
would  be  difficult  to  apply  to  a  tax  levied  in  these  days 
the  explanation  of  Maine  v.  Grand  Trunk  Ry.  Co.,  142 
U.  S.  217,  given  in  Galveston,  Harrisburg  &  San  Antonio 
Ry.  Co.  V.  Texas,  210  U.  S,  217,  226,  Flint  v.  Stone  Tracy 
Co.,  220  U.  S.  107,  162-165,  and  to  suppose  it  intended 
to  reach  only  the  additional  value  given  by  its  being  part 
of  a  going  concern  to  property  already  taxed  in  its  separate 
items.  There  is  nothing  sufficient  to  indicate  such  a 
limitation,  and  for  the  reasons  given  above  on  the  author- 
ity of  Fargo  v.  Hart,  193  U.  S.  490,  it  is  plain  that  the  gross 
receipts  from  all  sources  could  not  have  been  used  as  a 
means  for  estimating  the  going  value  of  the  property  in 
the  State.  We  may  add  in  this  connection  that  this  same 
requirement  as  to  the  total  gross  receipts  shows  that  it  is 
impossible  to  save  the  constitutionality  of  the  act  by  con- 
struing it  as  referring  only  to  the  receipts  from  commerce 
wholly  within  the  State. 

We  do  not  gather  that  the  appellant  has  any  objection 
to  testing  the  validity  of  this  tax  in  an  equity  suit,  or 
that  any  such  objection  was  made  below.  Brown  v. 
Lake  Superior  Iron  Co.,  134  U.  S.  530.  Therefore  we  do 
not  consider  whether  there  are  any  facts  to  take  the  case 
out  of  the  general  rule  established  by  the  cases  collected 
in  Boise  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City, 
213  U.  S.  276.  See  Ludwig  v.  Western  Union  Telegraph 
Co.,  216  U.  S.  146;  Western  Union  Telegraph  Co.  v. 
Andrews,  216  U.  S.  165.    It  was  objected,  however,  that 
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the  bill  cannot  be  maintained  for  want  of  a  tender  of  so 
much  of  the  tax  as  would  have  fallen  on  the  receipts 
from  commerce  wholly  within  the  State.  But  that  re- 
quirement hardly  can  be  made  in  this  case,  which  is  not 
like  <me  where  the  law  simply  fails  to  allow  certain  proper 
deductions.  People^s  Naiional  Bank  v.  Marye,  191  U.  S. 
272.  Whether  the  sta4;ute  oould  be  construed  as  separable 
of  course  would  be  ultimately  (oir  the  state  court  in  any 
event.  Telegraph  Co.  v.  Texas,  105  U.  S.  460.  But  we 
see  no.  possible  construction  on  which  it  could  be  upheld 
witliout  being  so  remodeled  that  it  would  be  a  mere  spec- 
ulation whether  the  legislature  would  have  passed  it  in 
the  new  form.  For,  to  recur  to  tJie  statute,  it  is  not  simply 
a  tax  on  all  gross  receipts  within  the  State,  which  possibly 
might  be  read  as  int^nied  to  reach  such  receipts  as  it 
could,  even  if  less  than  all,  Ratterman  v.  Weaiem  Umm 
Telegraph  Co.y  127  U.  S.  411,  it  is  a  tax  on  a  proportion 
of  total  gross  receipts  a  consid^able  part  of  which,  as 
we  have  explained,  the  State  has  no  right  to  tax.  Ndtha* 
the  court  below  nor  this  court  can  reshape  the  statute 
simply  because  it  embraces  elements  that  it  might  have 
reached  if  it  had  been  drawn  with  a  different  measure  and 
intent. 

Decree  affirmed. 
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The  objeotioQ  that  ihere  was  ao  tenire  faoiaa  BUBUEQonmg  the  grand 
jury  is  waived  unless  seasonably  taken. 

When  the  ease  gets  to  this  court  if  the  indictment  shows  that  the 
grand  jury  was  duly  selected  and  sworn,  it  is  enough  to  show  the 
proper  swearing  of  the  grand  jury.  Crmn  v.  United  Siates,  162 
U.  S.  625,  distinguished. 

Where  &e  conviction  is  a  general  one,  one  good  count  is  sufficient  to 
warrant  aflSrmance.   DunUm  v.  Uniied  SMea,  156  U.  S.  185. 

In  this  oase  the  statements  in  the  record  as  to  the  caUing  and  im- 
paneling of  ihe  petit  jury  sufficiently  disclose,  upon  proceedings 
in  error,  that  the  petit  jury  was  sworn. 

Where  the  accused  voluntarily  becomes  a  witness  in  hb  own  behalf 
before  a  commission,  it  is  not  essential  to  the  admissibility  of  his 
testimony  that  he  be  first  warned  that  what  he  says  may  be  used 
against  him.    Wilson  v.  United  States,  162  U.  S.  613. 

Where  the  record  does  not  show  that  the  accused  on  the  preliminary 
hearing  claimed  his  privilege  under  the  Fifth  Amendment  or  was 
ignorant  of  it  but  does  show  that  he  testified  voluntarily  and  under> 
standin^y,  his  testimony  cannot  be  excluded  when  subsequently 
offered  at  his  trial. 

A  defendant  testifying  voluntarily,  thereby  waiving  his  privilege,  may 
be  faUy  cross-examined  as  to  the  testimony  given,  and  in  this  case 
held  that  the  cross-examination  did  not  exceed  the  proper  limits. 

Section  860,  Rev.  Stat.,  has  no  bearing  on  the  introduction  in  the  same 
criminal  proceeding  of  testunony  of  accused  given  voluntarily. 
Tucker  v.  United  States,  151  U.  S.  164. 

The  faets,  which  involve  the  validity  of  a  s^itenee  after 
conviction  for  violating  §§  8268,  3279,  3281  and  3242  of 
the  Revised  Statutes  of  the  United  States,  are  stated  in 
the  opinion. 
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Mr.  S.  H.  Sutherland  J  with  whom  Mr.  R.  A.  Ayers  was 
on  the  brief,  for  plaintiff  in  error: 

There  can  be  no  grand  jury  for  a  United  States  court 
unless  ordered  by  the  judge,  and  the  only  method  of  sum- 
moning a  grand  jury  is  by  venire  facias.  Rev.  Stat., 
§§  803,  810;  4  Fed.  Stat.  Ann.  742-744;  United  States  v. 
Anlz,  16  Fed,  Rep.  119;  United  States  v.  Reed,  2  Blatchf. 
435. 

The  grand  jury  which  returned  this  bill  of  indictment 
was  never  sworn,  and  therefore  could  not  return  a  true 
bill  of  indictment.  Under  Amendment  V  no  court  of  the 
United  States  has  authority  to  try  a  person  without  an 
indictment  returned  by  a  grand  jury  for  an  offense  of  this 
kmd.  Ex  parte  Bain,  121  U.  S.  1;  Rotoe  v.  State,  20  So. 
Rep.  (Ala.)  459;  2  Sawy.  C.  C.  667;  Bishop  CMminal 
Procedure,  §  1357;  Barker  v.  State,  39  Arkansas,  180;  Ly- 
man  v.  People,  7  Brad.  (111.)  345;  Foster  v.  State,  31  Mis- 
sissippi, 421;  Abram  v.  State,  25  Mississippi,  589;  Stokes 
V.  StaU,  24  Mississippi,  621 ;  4  Bl.  Com.  302;  1  Chit.  Crim. 
L.  178;  Cooley's  Const.  L.  318. 

It  takes  both  impaneling  and  swearing  to  constitute  a 
grand  jury.  Whatever  is  essential  in  a  criminal  proceeding 
to  deprive  a  person  of  his  liberty  must  appear  of  record 
and  nothing  is  taken  by  intendment  or  implication. 
BalVs  Case,  140  U,  S.  118;  Hopt  v.  Utah,  110  U.  S.  574; 
United  States  v.  Crane,  162  U.  S.  625;  Barnes'  Case,  92 
Virginia,  722;  Jones'  Case,  87  Virginia,  63;  SpwrgeorCs 
Case,  86  Virginia,  652;  Cawood's  Case,  2  Virginia  Cases, 
527;  Rich  v.  People,  1  Tex.  App.  206. 

No  inference  that  they  were  sworn  can  be  drawn  from 
the  word  impaneled.  Layman  v.  People,  7  Brad.  (HI. 
App.)  345;  Zapf  v.  State,  35  Florida,  210;  7  So.  Rep.  225; 
see  also  State  v.  Potter,  18  Connecticut,  166;  Porter  v. 
PeopU,  7  How.  Pr.  (N.  Y.)  441. 

This  right  cannot  be  waived  by  a  plea  of  not  guilty  like 
the  waiver  to  the  qualification  of  a  grand  juror.    United 
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States  V.  Gale,  109  U.  S.  65;  Rodriguez  v.  United  States,  198 
U.  S.  166;  Watson's  Case,  87  Virginia,  612;  CuHis'  Case,  87 
Virginia,  589;  Ahram  v.  State,  25  Miseissippi,  589. 

The  indictment  was  defective  and  the  fourth  and  sixth 
counts  should  have  been  stricken  out.  Wh.  Cr.  PL  and 
Pr.,  §  239;  United  States  v.  Cook,  17  Wall.  168. 

The  jury  that  tried  this  case  was  not  sununoned  as  re- 
quired by  law.  A  jury  must  be  selected  and  sununoned 
as  required  by  law  and  it  is  indispensable  that  it  should  so 
appear.  1  Bish.  Crim.  Pro.,  §  1357;  Johnson  v.  State,  47 
Alabama,  62;  Jones  v.  Stale,  5  Alabama,  656;  State  v. 
Rollins,  2  Fost,  528;  Warren  v.  State,  1  Green,  106;  Harri- 
man  v.  iStote,  2  Id.  207. 

Colly's  testimony  should  have  been  rejected  or  stricken 
out.  Fitzpatrick  v.  United  States,  178  U.  S,  304;  Bram 
V.  United  States,  168  U.  S.  532;  Brown  v.  Walker,  161 
U.  S.  561;  Counselman  v.  Hitchcock,  142  XJ.  S.  562;  United 
States  V.  Ball,  81  Fed.  Rep.  837;  CuUen's  Case,  24  Gratt. 
721;  Cooley's  Const.  Lim.,  6th  ed.  385;  McKelvey  on  Ev. 
299;  Rex  v.  Garbett,  Dennison's  Crown  Cases,  236;  2  Car. 
&  K.  474;  1  Greenl.  on  Ev.,  16th  ed.,  §§  216,  254a,  4696. 

The  admission  of  Powers  before  the  conmiissioner  was 
not  such  an  admission  as  amounted  to  a  judicial  confes- 
sion; it  is  essential  it  be  made  of  the  free  will  of  the  party, 
and  with  full  and  perfect  knowledge  of  the  nature  and 
consequences  of  the  confession.     1  Greenl,  on  Ev,,  §  216. 

A  party  has  no  right  to  cross-examine  any  witness,  ex- 
cept as  to  facts  and  circumstances  coimected  with  the 
matter  stated  in  his  direct  examination.  If  he  wishes  to 
examine  him  as  to  other  matters,  he  must  do  so  by  mak- 
ing the  witness  his  own  and  calling  him  in  the  subsequent 
progress  of  the  cause.  Phila.  &  Trenton  Ry.  Co.  v.  Stimp- 
son,  14  Pet.  448;  MUler  v.  Miller,  92  Vh-ginia,  510;  1 
Gre^.  on  Ev.  446. 

The  defendant  could  stop  at  any  place  he  chose  and  the 
cross-examination  could  only  go  to  facts  and  circumstances 
VOL.  ccxxiii — ^20 
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connected  with  the  direct  examination.  CJoolejr's  Const, 
lim.,  6th  ed.,  384r-386.  His  constitutional  privilege  pro- 
tects him  from  cross-examination  on  any  point  not  touched 
in  his  examination  in  chief.  State  v.  Lurch,  12  Oregon,  99; 
6  Pac.  Rep.  408;  State  v.  Bacon,  13  Oregon,  143;  8  Pac. 
Rep.  393;  57  Am.  Rep.  8;  State  v.  Saunders,  14  Oregon, 
300;  12  Pac.  Rep.  441;  State  v.  GaUo,  18  Oregon,  435;  23 
Pac.  Rep.  264. 

If  the  defendant  after  going  on  the  stand  in  his  own  be- 
half refused  to  answer  any  question  on  cross-examination 
he  could  not  be  pimished  for  it.  The  remedy  in  this  case 
for  the  Government  would  be  to  strike  out  his  evidence  in 
chief. 

Powers  going  on  the  stand  before  the  conmiissioner  and 
giving  testimony  did  not  waive  the  constitutional  privilege 
as  to  such  testimony  at  a  later  stage.  CvUen^s  Case,  24 
Gratt.  (Va.)  624.  For  this  evidence  was  clearly  extorted 
by  compulsion  through  fear  of  imprisonment. 

The  waiver  of  the  privilege  must  always  be  made  under- 
standingly  and  willingly,  and  generally  after  being  fully 
warned  by  the  court.  CvUen  v.  CommonweaUh,  24  Gratt. 
624;  1  Greenl.  on  Ev.,  §  451. 

The  confession  by  the  defendant  was  made  under  such 
circumstances  that  it  was  not  admissible  evidence  even 
had  it  been  made  out  of  court.  Bram  v.  United  States, 
supra;  United  States  v.  Ball,  81  Fed.  Rep.  837. 

The  guaranty  must  have  a  broad  and  liberal  construc- 
tion in  favor  of  the  party  and  rights  which  it  was  intended 
to  secure.  Counselman  v.  Hitchcock,  supra;  Boyd  v. 
United  States,  116  U.  S.  616;  WUson  v.  United  States,  221 
U.S.  361;§860,  Rev.  Stat. 

Mr.  Assistant  Attorney  General  Denison,  with  whom 
Mr.  Loring  C.  Christie  was  on  the  brief,  for  the  United 
States: 

The  omission  of  the  commissioner  to  advise  the  de- 
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fendant  of  his  privil^e  was  not  a  breach  of  the  privi- 


Furthermore,  this  defendant  in  fact  resisted  giving  the 
answer  and  did  so  only  under  compulsion.  There  was 
nothing  to  show  that  he  was  not  fully  cognizant  of  his 
rights.    Wihon  v.  Uniled  States,  162  U.  S.  613,  623. 

The  warning  as  to  the  privilege  is  not  essential.  Wig- 
more  on  Evidence,  §  2269. 

Unless  defendant's  privilege  was  violated  at  the  pre- 
liminary hearing,  it  was  not  violated  at  all,  for  Colly's 
quotation  at  the  final  trial,  of  what  defendant  had  pre- 
viously said,  was  no  new  breach  of  the  privilege. 

Defendant  could  not  have  been  compelled  to  testify 
personally  at  his  final  trial,  even  though  he  voluntarily 
testified  at  the  preliminary  hearing. 

The  testimony  below  was  that  of  Colly,  not  of  the 
defendant.  The  defendant  was  not  on  the  witness  stand. 
No  new  pressure  was  exerted  on  him.  If  his  former  ad- 
missions were  not  improperly  extorted  by  the  commis- 
sioner, it  was  competent  for  Colly  to  testify  as  to  them,  just 
as  to  formal  confessions.  »  Wilson  v.  United  Stales,  162 
U.  S.  613,  623;  Hardy  v.  United  States,  186  U.  S.  224,  228; 
Moore  v.  Commomoealthy  29  Leigh  (Va.),  701;  State  v. 
Branham,  13  S.  Car.  389;  State  v.  Melton,  120  N.  Car.  591; 
Jackson  v.  State,  39  Oh.  St.  37;  Ortiz  v.  Stale,  30  Florida, 
256;  State  v.  Bvrrell,  27  Montana,  282;  Wigmore,  §§  850, 
852,  2276. 

The  admissions  of  the  defendant  were  not  improperly 
obtained  at  the  preliminary  hearing  before  the  commis- 
sioner, because  they  fell  within  his  waiver  of  privilege. 

No  objection  on  the  score  of  relevancy  was  taken  to 
this  testimony  either  before  the  commissioner  or  on  the 
trial;  and,  in  the  discretion  of  the  court,  it  was  plainly 
relevant,  both  as  bearing  on  the  defendant's  explanation 
of  his  presence  at  the  still  particularly  charged.  Wood  v. 
United  States,  16  Pet.  342;  Biu:kley  v.  United  States,  4  How. 
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261,  269;  Wigmore  on  Evidence,  §§  216,  242,  300,  371,  and 
as  bearing  on  his  credibility,  Tla-Koo-Yel-Lee  v.  UnUed 
States,  167  U.  S.  274;  Johnson  v.  Jones,  1  Black,  209,  225; 
Langhome  v.  CommonweaUhy  76  Virginia,  1016;  Wigmore 
on  Evidence,  §  988  (p.  1142),  §  983  (p.  1114). 

A  defendant  who  takes  the  stand  waives  privilege  as  to 
questions  along  both  these  lines.  Brown  v.  Walkery  161 
U.  S.  597;  State  v.  Wentwarth,  66  Maine,  234,  243;  Gny 
V.  StcUe,  90  Maryland,  29;  Lawrence  v.  State,  103  Maryland, 
17;  Staie  v.  Ober,  52  N.  H.  459;  R.  R.  Co.  v.  D'Aoust,  3 
Ont.  L.  R.  653. 

An  accused  taking  the  stand  may  be  asked  as  to  prior 
convictions,    Norfolk  v.  Gaylord,  28  Connecticut,  309. 

Defendant  was  not  privileged  as  to  other  acts  of  inter- 
course.   State  V.  KlUzke,  46  Minnesota,  343. 

Bastardy;  defendant  denying  the  intercourse  chaig^, 
compelled  to  testify  as  to  other  intercourse.  People  v. 
Dupounce  (Mich.),  94  N.  W.  Rep.  388. 

The  waiver  extends  to  "any  question,  material  to  the 
case,  which  would  in  the  case  of  any  other  witness  be 
legitimate  cross-examination,"  even  though  it  invcJves 
some  other  crime;  here  applied  to  questions  concerning  the 
rape  intercourse  which  led  to  the  charge  of  bastardy. 
Connors  v.  People,  60  N.  Y.  240. 

Assault;  questions  as  to  former  arrests,  to  affect  cred- 
ibility, allowed.    People  v.  Casey,  72  N.  Y.  393,  308. 

Questions  as  to  former  assaults,  to  affect  credibility, 
allowed.    People  v.  Tice,  131  N.  Y.  661,  666. 

Approving  Connors  v.  People;  defendant  not  privileged 
as  to  questions  affecting  his  credibility.  People  v.  TTetefer, 
139  N.  Y.  73,  84;  People  v.  Tice  followed;  People  v.  RoeeUe, 
78  California,  84. 

Defendant  may  be  cross-examined  by  the  same  rule  as 
other  witnesses,  except  that  the  court  has  no  diseretioii. 
People  V.  Meyer,  75  California,  383. 

Privilege  waived  as  to  cross-examination  to  character. 
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People  V.  GaUagher,  100  California,  466;  People  v.  Arnold j 
116  Califomia,  682,  687;  Smith  v.  State,  137  Alabama,  22. 

He  becomes  "subject  to  cross-examination  and  impeach- 
ment as  are  other  witnesses."  In  People  v.  Dole  (Cal.), 
51  Pac.  Rep.  945;  a  question  as  to  a  former  admission 
was  allowed,  and  State  v.  Gaylard,  35  Connecticut,  203, 
207,  a  murder  case,  cross-examination  as  to  credit,  was 
allowed. 

The  controversy  whether  the  waiver  of  privilege  by  a 
defendant  extends  to  all  things  relevant  to  the  issue,  as 
hdd  in  Guy  v.  State,  90  Maryland,  29;  Lavyrence  v.  State, 
103  Maryland,  17;  Commonwealth  v.  Nichols,  114  Mas- 
sachusetts, 287;  Spies  v.  People,  122  Illinois,  255;  State  v. 
Griswold,  67  Connecticut,  290;  Clark  v.  Jones,  87  Alabama, 
71;  StcUe  v.  McGee,  25  So.  Car.  247;  People  v.  Conroy,  153 
N.  Y.  174;  People  v.  Tice,  131 N.  Y.  651, 655;  8th  Ency.  PL 
&  Pr.  147, 151 ;  Wigmore,  §  2276,  or  is  limited  to  the  scope 
of  proper  cross-examination,  as  was  perhaps  intimated 
(thou^  not  decided)  in  Spies  v.  Illinois,  123  U.  S.  131, 180; 
FOzpatrick  v.  United  States,  178  U.  S.  304,  314;  Saioyer  v. 
United  States,  202  U.  S.  150,  165,  is  deemed  immaterial 
here  because  the  field  of  the  direct  examination  was  the 
i«^ole  fact  of  guilt  or  innocence,  and  any  cross-examination 
that  was  relevant  was  necessarily  within  that  field.  In- 
deed, this  is  generally  the  case  where  the  witness  claiming 
the  privilege  is  the  defendant.    Wigmore,  §  2276,  p.  3155. 

The  error,  if  any,  was  harmless. 

There  is  nothing  to  indicate  that  the  defendant  was 
in  the  least  degree  prejudiced  by  the  alleged  error,  and  the 
discretion  of  the  trial  court  should  not  be  disturbed.  Holt 
V.  UniUd  States,  218  U.  S.  245;  Rea  v.  Missouri,  17  Wall. 
532;  WiUis  v.  Russell,  100  U.  S.  621,  625. 

The  further  groimds  of  error  advanced  in  the  brief 
were  not  assigned,  nor  have  they  any  merit.  Plaintiff  in 
error  claims  here  for  the  first  time  that  neither  the  grand 
jury  nor  the  petit  jury  were  summoned  or  sworn. 
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The  defect,  if  any,  was  waived.  Rodriguez  v.  United 
States,  198  U.  S.  156;  United  States  v.  Gale,  109  U.  S.  65; 
Agnew  v.  United  States,  165  U.  S.  36;  Mclnemey  v.  United 
StaUs,  147  Fed.  Rep.  183. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  (hereinafter  called  defendant)  was  con- 
victed in  the  District  Court  of  the  United  States  for  the 
Western  District  of  Virginia  under  an  indictment  charging 
him  with  the  violation  of  §§  3258,  3279,  3281  and  3242 
of  the  Revised  Statutes  of  the  United  States.  He  was 
sentenced  to  a  fine  of  $100  and  to  be  imprisoned  for  a 
period  of  thirty  days. 

The  indictment  contained  seven  counts,  charging  the 
defendant  substantially  as  follows:  That  he  had  in  his 
possession  a  still  and  distilling  apparatus  for  the  produc- 
tion of  spirituous  liquors  without  having  had  such  still 
and  apparatus  registered  (first  count) ;  that  he  carried  on 
the  business  of  a  distiller  of  spirituous  liquors  without 
having  given  bond  (second  count),  and  with  the  intent 
to  defraud  the  United  States  of  the  tax  on  such  liquors 
(third  count),  and  also  carried  on  the  business  of  a  retail 
liquor  dealer  without  having  paid  the  special  tax  therefor 
(seventh  coimt);  that  he  worked  in  a  distillery  for  the 
production  of  spirituous  liquors  upon  which  no  ''Regis- 
tered Distillery"  sign  was  displayed  (fourth  coimt),  and 
that  he  delivered  raw  material,  namely,  meal,  to  (sixth 
count),  and  conveyed  distilled  spirits  from  (fifth  count), 
such  distillery. 

The  case  comes  to  this  court,  because  of  the  alleged 
violation  of  a  constitutional  right,  in  compelling  the  de- 
fendant to  be  a  witness  against  himself.  This  contention 
is  developed  in  the  bill  of  exceptions,  which  shows  that 
at  a  preliminary  hearing  before  a  United  States  commis- 
sioner, after  a  witness  for  the  Government  had  testified 
that  he  had  seen  the  defendant  beating  apples  at  a  "still 
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place"  near  the  home  of  one  Preston  Powers,  and  about 
four  miles  from  defendant's  home,  the  defendant,  without 
coimsel  and  not  having  been  instructed  by  the  commis- 
sioner, volimtarily,  in  his  own  behalf,  testified  that  he 
had  beaten  apples  about  thirty  steps  from  the  still  place; 
that  Preston  Powers  had  hired  him  for  seventy-five  cents 
a  day,  and  had  set  him  to  work  beating  apples,  but  that 
he  had  no  interest  in  the  apples,  the  product  from  them 
or  the  still,  and  no  control  of  the  still,  and  had  merely 
been  hired  by  the  day  at  a  fixed  price;  that  thereupon 
M.  P.  Colly,  deputy  marshal,  asked  him  if  he  had  not 
worked  at  a  distillery  within  two  years  of  the  warrant  in 
this  case,  at  another  time  and  place,  which  question  the 
defendant  refused  to  answer  imtil  informed  by  the  com- 
missioner, and  by  the  deputy  marshal,  that  unless  he  did 
so  he  would  be  committed  to  jail,  and  he  then  testified 
that  ''he  had  worked  at  a  distillery  and  made  some  brandy 
last  fall  near  his  house,  and  he  paid  Preston  Powers  to 
assist  him";  that  upon  the  trial  of  the  case  in  the  District 
Comi;  that  coiul;,  over  the  objection  of  the  defendant, 
admitted  the  testimony  of  Colly,  who  repeated  the  pro- 
ceedings before  the  commissioner,  including  the  testimony 
of  defendant,  and  that  the  coiu*t  refused  to  strike  out 
Colly's  testimony  or  to  instruct  the  jury  to  disregard  it, 
upon  the  motion  of  defendant's  coimsel,  to  all  of  which, 
at  the  time,  counsel  for  defendant  duly  excepted. 

The  contentions  of  the  defendant  are  that  the  judgment 
should  be  reversed  for  the  following  reasons: 

1st.  There  was  no  venire  facias  summoning  the  grand 
jury  which  foimd  this  purported  indictment. 

2nd.  The  said  grand  jury  was  not  sworn  and  conse- 
quently could  not  find  an  indictment. 

3rd.  The  indictment  was  defective  and  the  demurrer 
should  have  been  sustained  to  the  fourth  and  sixth  coimts. 

4th.  The  petit  jury  that  tried  this  case  was  not  sworn 
nor  summoned. 


Digitized  by  VjOOQIC 


312  OCTOBER  TERM,  1911. 

Opinion  of  the  Court.  223  U.S. 

5th.  The  testimony  of  CJolly  was  illegal  and  incompet^t 
testimony,  and  should  have  been  rejected  when  offered, 
and  if  received  striken  out  on  counsel's  motion. 

As  to  the  first,  that  there  was  no  venire  fadaa  summoning 
the  grand  jury,  there  is  nothing  in  the  record  to  show  that 
this  objection,  if  tenable  at  all,  was  taken  before  plea  or, 
indeed,  at  any  time  during  the  trial.  Objections  of  this 
character  are  waived  unless  seasonably  taken.  United 
States  V.  Oale,  109  U.  S.  65;  Agnew  v.  United  States,  166 
U.  S.  36;  Rodriguez  v.  United  Stales,  198  U.  S.  156;  Mc- 
Inemey  v.  United  States,  147  Fed.  Rep.  183. 

The  same  observation  applies  to  the  second  assignment 
of  error,  that  the  grand  jury  is  not  shown  by  the  record 
to  have  been  sworn.  The  indictment  recites  that  the 
grand  jury  was  selected,  impaneled,  sworn  and  charged, 
and  that  they  on  their  oaths  present,  etc.  At  this  stage 
of  the  proceedings  this  is  enough  to  show  the  proper  swear- 
ing of  the  grand  jury.  In  Grain  v.  United  States,  162  U.  S. 
625,  cited  by  coimsel  for  defendant,  the  record  was  des- 
titute of  any  showing  that  the  accused  was  arraigned  or 
pleaded  to  the  indictment.  See  Pointer  v.  United  States, 
151  U.  S.  396,  418. 

As  to  the  assignment  of  error  that  there  were  certain 
defective  coimts  in  the  indictment,  the  conviction  was  a 
general  one,  and,  even  if  the  coimts  were  defective,  as 
alleged,  one  good  ooimt,  sufficient  to  sustain  the  sentence, 
is  all  that  is  required  to  warrant  the  affirmation  of  a 
judgment  in  error  proceedings.  Dunbar  v.  United  States, 
156  U.  S.  185. 

As  to  the  objection  that  the  petit  jury  was  not  sworn: 
The  record  discloses  that  they  were  "called  and  em- 
paneled," and,  "being  selected  and  tried  in  the  manner 
prescribed  by  law,  the  truth  of  and  upon  the  premises 
to  speak,  and  having  heard  the  evidence,  the  ai^guments 
of  coimsel,  and  chai^  of  the  judge,  retired  to  ccmsider 
their  verdict,  and  upon  their  oaths  do  say,"  etc.    We 
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think  that  this  sufficiently  discloses,  upon  proceedings 
in  error  after  conviction,  that  the  petit  jury  was  duly 
sworn. 

The  chief  objection  contended  for  in  argum^it  con- 
cerns the  admission  in  the  District  Court  of  the  testimony 
of  the  defendant  before  the  commissioner.  The  admission 
of  this  testimony  is  claimed  to  have  worked  a  violation 
of  the  defendant's  constitutional  rights  under  the  Fifth 
Amendment  to  the  Constitution,  which  protects  him 
against  self-incrimination.  It  appears  from  the  bill  of 
exceptions  that  the  defendant  voluntarily  took  the  stand 
and  testified  in  his  own  behalf.  This  he  mi^t  do  imder 
the  Federal  statute  (March  16,  1878,  20  Stat.  30,  c.  37), 
making  the  defendant  a  competent  witness,  ''at  his  own 
request,  but  not  otherwise."  We  are  of  the  opinion  that 
it  was  not  essential  to  the  admissibility  of  his  testimony 
that  he  should  first  have  been  warned  that  what  he  said 
might  be  used  against  him.  In  Wihon  v.  United  States, 
162  U.  S.  613,  Wilson  was  charged  with  murder.  Before 
a  United  States  commissioner,  upon  a  preliminary  hearing, 
he  made  a  statement  which  was  admitted  at  the  trial. 
He  had  no  counsel,  was  not  warned  or  told  of  his  right  to 
refuse  to  testify,  but  there  was  testimony  tending  to  show 
that  the  statement  was  vohmtary.  At  pages  623, 624,  this 
court  ssdd: 

''And  it  is  laid  down  that  it  is  not  essential  to  the  ad- 
missibility of  a  confession  that  it  should  appear  that  the 
person  was  warned  that  what  he  said  would  be  used 
against  him,  but  on  the  contrary,  if  the  confession  was 
volimtary,  it  is  sufficient  though  it  appear  that  he  was 
not  so  warned.  Joy  on  Confessions,  *  45,  *  48,  and  cases 
cited. 

".  .  .  .  He  [Wilson]  did  not  testify  that  he  did 
not  know  that  he  had  a  right  to  refuse  to  answer  the 
questions,  or  that,  if  he  h^  known  it,  he  would  not  have 
answered.    ...    He  did  not  have  the  aid  of  counsel; 
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and  he  was  not  warned  that  the  statement  might  be  used 
against  him  or  advised  that  he  need  not  answer.  These 
were  matters  which  went  to  the  wei^t  or  credibility  of 
what  he  said  of  an  incriminating  character,  but  as  he  was 
not  confessing  guilt  but  the  contrary,  we  think  that,  under 
all  the  circumstances  disclosed,  they  were  not  of  them- 
selves sufficient  to  require  his  answers  to  be  excluded  on 
the  groimd  of  being  involimtary  as  matter  of  law." 

In  the  present  case,  it  does  not  appear  that  the  witness 
claimed  his  privilege,  or  was  ignorant  of  it,  or  that  if  he 
had  known  of  it  would  not  have  answered — ^indeed,  the 
record  shows  that  his  testimony  was  entirely  voluntary 
and  imderstandingly  given.  Such  testimony  cannot  be 
excluded  when  subsequently  ofifered  at  his  trial. 

As  to  the  contention  that  the  cross-examination  before 
the  commissioner  shown  in  the  bill  of  exceptions  was  im- 
properly extorted  from  the  witness  under  threat  of  com- 
mitment, an  examination  of  the  bill  of  exceptions,  we 
think,  requires  an  answer  overruling  this  exception.  There 
is  some  difference  of  opinion  expressed  in  the  authorities, 
but  the  rule  recognized  in  this  court  is  that  a  defend- 
ant, who  volimtarily  takes  the  stand  in  his  own  behalf, 
thereby  waiving  his  privilege,  may  be  subjected  to  a  cross- 
examination  concerning  his  statement.  '' Assuming  the 
position  of  a  witness,  he  is  entitled  to  all  its  ri^ts  and 
protection,  and  is  subject  to  all  its  criticisms  and  bmrdens" 
and  may  be  fully  cross-examined  as  to  the  testimony 
voluntarily  given.  Reagan  v.  United  States,  157  U.  S.  301, 
305.  The  rule  is  thus  stated  in  Brawn  v.  Walker,  161 
U.S.  591,  597: 

''Thus,  if  the  witness  himself  elects  to  waive  his  privi- 
lege, as  he  may  doubtless  do,  since  the  privilege  is  for  his 
protection  and  not  for  that  of  other  parties,  and  discloses 
his  criminal  connections,  he  is  not  permitted  to  stop,  but 
must  go  on  and  make  a  full  ^disclosure.  1  Greenl.  Ev., 
§451;  Dixon  v.  Vale,  1  C.  &  P.  278;  East  v.  Chapman, 


Digitized  by  VjOOQ IC 


POWERS  V.  UNITED  STATES.  315 

223  U.  S.  Opinion  of  the  Court 

2  C.  &  R  570;  S.  C,  M.  &  M.  46;  StaU  v.  K ,  4  N.  H, 

562;  Lw)  v.  Mitchell,  18  Maine,  372;  Cohum  v.  Odell,  10 
Fost.  (N.  H.)  540;  Norfolk  v.  Gaylord,  28  Connecticut, 
309;  Austin  y.  Poiner,  1  Sim.  348;  Commonwealih  v.  Pratt, 
126  Massachusetts,  462;  Chamberlain  v.  Wilhon,  12  Ver- 
mont, 491;  Lockett  v.  State,  63  Alabama,  5;  People  v. 
Freshour,  55  California,  375. 

"So,  imder  modem  statutes  permitting  accused  persons 
to  take  the  stand  in  their  own  behalf,  they  may  be  sub- 
jected to  cross-examination  upon  their  statements.  Staie 
V.  Wentvxnih,  65  Maine,  234;  State  v.  Witham,  72  Maine, 
531 ;  State  v.  Ober,  52  N.  H.  492;  Commonwealih  v.  Bonner, 
97  Massachusetts,  587;  Commonwealth  v.  Morgan,  107  Mas- 
sachusetts, 199;  CommxmweaUh  v.  MvHen,  97  Massachu- 
setts, 545;  Connors  v.  People,  50  N.  Y.  240;  People  v.  Cowey, 
72  N.  Y.  393." 

But  it  is  contended  by  the  defendant  that  the  bill  of 
exceptions  shows  that  the  alleged  cross-examination  was 
entirely  irrelevant  and  improper,  and  not  a  legitimate 
cross-examination  of  the  defendant's  testimony  in  his 
own  behalf.  It  appears  that  Powers  testified,  being 
charged  with  illegal  conduct  concerning  the  distillation 
of  spirits,  as  already  stated,  that  he  was  at  a  place  about 
thirty  steps  from  the  still,  beating  apples,  as  testified  by 
the  Government's  witness;  that  Preston  Powers  had  hired 
him  to  work  for  him  at  the  price  of  seventy-five  cents  a 
day,  and  that  he  put  him  to  beating  apples;  that  the  wit- 
ness had  no  interest  in  the  apples  or  the  product  thereof 
and  no  interest  in  the  still,  but  was  merely  hired  to  work 
by  the  day  at  the  price  of  75  cents.  Having  taken  the 
stand  in  Ids  own  behalf,  and  given  the  testimony  above 
recited,  tending  to  show  that  he  was  not  guilty  of  the 
offense  charged,  he  was  required  to  submit  to  cross- 
examination,  as  any  other  witness  in  the  case  would  be, 
concerning  matter  pertinent  to  the  examination  in  chief. 
The  cross-examination,  in  the  answer  elicited,  tended  to 
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show  that  defendant  had  worked  at  a  distillery  the  fall 
before  with  Preston  Powers,  the  man  he  alleged  he  was 
working  for  at  beating  apples  on  the  occadon  whra  the 
Government  witness  saw  him  near  the  still,  and  had  made 
brandy  near  his  house,  and  had  paid  Preston  Powers  to 
assist  him.  This,  we  think,  might  be  regarded  as  having 
some  relevancy  to  the  defendant's  claim  as  to  the  innocent 
character  of  his  occupation  at  the  time  charged.  It  had 
a  tendency  to  show  that  defendant  knew  the  character 
of  the  occupation  in  which  he  was  then  ^igaged,  having 
worked  before  with  Preston  Powers  at  a  distillery  and 
made  brandy  with  him,  and  did  not  exceed  the  limits  of 
a  prc^r  cross-examination  of  the  witness.  As  to  the 
suggestion  that  §  860  of  the  Revised  Statutes  prev^ted 
the  introduction  of  the  testimony  given  by  defendant 
before  the  conunissioner,  that  section,  providing  that  no 
pleading  nor  any  discovery  or  evideiice  obtained  from  a 
party  by  means  of  a  judicial  proceeding,  shall  be  used  in 
evidence  against  him  in  a  criminal  proceeding,  can  have 
no  bearing,  where,  as  in  the  present  case,  the  accused 
voluntarUy  testified  in  his  own  behalf  in  the  course  of 
the  same  proceeding,  thereby  himself  opening  the  do(^  to 
legitimate  cross-examination.  See  Tucker  v.  United  StateSf 
151  U.  S.  164, 168. 

Judgment  affirmed. 
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ROCCA  V.  THOMPSON, 

EBBOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
CALIFORNIA. 

No.  292.    Argued  January  17,  18,  1912.— Decided  February  19,  1912. 

Instaructions  of  the  head  of  a  Department  must  be  read  in  light  of  the 
statute  directly  bearing  on  the  subject;  and  so  hdd  that  instructions 
of  the  Secretary  of  State  to  consuls  in  regard  to  administering  effects 
of  citizens  of  the  United  States  djring  in  foreign  lands  must  be  read  in 
the  Ught  of  §  1709,  Rev.  Stat. 

There  is  no  Federal  probate  law,  but  right  to  administer  property  left 
by  a  foreigner  within  the  jurisdiction  (^  a  State  is  primarily  oom- 
mitted  to  state  law. 

Qtuare:  Whether  it  is  within  the  treaty-making  power  of  the  National 
Government  to  provide  by  treaty  with  foreign  nations  for  admin- 
istration of  property  of  foreigners  d3dng  within  a  State,  and  to 
commit  such  administration  to  consuls  of  the  nation  to  which  de- 
ceased owed  allegiance. 

''Intervene  in  the  possession  and  administration  of  the  deceased"  as 
the  expression  is  used  in  the  Argentine  Treaty  of  1853,  is  to  be  con- 
strued as  permitting  the  consul  of  either  contracting  nation  to 
temporarily  possess  the  estate  of  his  national  for  the  purpose  of 
protecting  it,  before  it  comes  under  the  jurisdiction  of  the  laws  of 
the  country,  or  to  protect  the  interests  of  his  national  in  an  admin- 
istration abeady  instituted  otherwise  than  by  him. 

Under  the  Argentine  Treaty  of  1853  a  consul  has  not  the  right  to  the 
original  administration  of  the  estate  of  a  deceased  nati<mal  to  the 
exclusion  of  one  authorized  by  local  law  to  administer  the  estate. 

While  treaties  are  to  be  liberally  construed,  they  are  to  be  read  in  the 
light  of  conditions  existing  when  entered  into  with  a  view  to  efifect- 
ing  the  objects  of  the  contracting  states. 

The  law  of  the  Argentine  Republic,  as  brought  to  the  attention  of  this 
coiurt,  does  not  ^ve  to  consuls  of  foreign  countries  the  right  to  ad- 
minister the  estates  of  deceased  nationals,  but  only  to  appoint  an 
executor,  which  appointment  is  to  be  communicated  to  the  testa- 
mentary judge. 

QuoBre:  Whether  the  most  favored  nation  clause  included  in  the  treaty 
with  Italy  of  1878  carries  the  provisions  of  the  Argentine  Treaty  of 
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1853  in  regard  to  the  administration  by  consub  oi  the  estates  of 
deceased  nationals. 

In  California,  the  public  administrator  is  entitled  to  administer  the 
estate  of  an  Italian  citizen  dying  and  leaving  an  estate  in  California, 
in  preference  to  the  Consul-General  of  the  Kingdom  of  Italy;  and 
so  held  after  construing  the  provisions  of  the  treaty  of  1878  ^ith 
Italy,  and  that  of  1853  with  the  Argentine  Republic. 

157  California,  552,  affirmed. 

The  facts,  which  involve  the  construction  of  the  pro- 
visions of  the  treaty  of  1878  with  Italy  and  that  of  1853 
with  the  Argentine  Republic  in  regard  to  the  right  of  con- 
suls to  administer  estates  of  their  respective  natives  dying 
in  the  United  States,  are  stated  in  the  opinion. 

Mr.  Frederic  R.  Coudert,  with  whom  Mr.  Patd  FvUer, 
Mr.  Ambrose  Gherini,  Mr.  Howard  Thayer  Kingsbury  and 
Mr.  Charles  Cheyney  Hyde  were  on  the  brief,  for  plaintiff 
in  error: 

The  treaty  clauses  in  question,  conferring  the  right 
of  administration  of  the  estates  of  deceased  nationals 
upon  the  respective  consuls,  became  part  of  the  municipal 
law  of  California  without  further  legislation  and  super- 
seded any  state  statute  not  consistent  therewith. 

Should  a  state  law  and  treaty  be  in  conflict,  the  state 
law  must  give  way.  Head  Money  Cases,  112  U.  S.  598; 
United  States  v.  Forty-three  Gallons  Whisky,  93  U.  S.  197, 
198;  Ware  v.  Hilion,  3  Dall.  235. 

Treaty  provisions  in  regard  to  rights  in  estates  must  be 
construed  in  most  liberal  fashion,  and  are  always  para- 
mount to  state  legislation.  Shanks  v.  Duponi,  3  Pet. 
249;  Geofroy  v.  Riggs,  133  U.  S.  267;  Hauenstein  v.  Lyn- 
ham,  100  U.  S.  488-490;  and  see  Wyman,  Petitioner,  191 
Massachusetts,  276,  criticising  Lanfear  v.  Ritchie,  9  La. 
Ann.  96,  as  insisting  on  the  doctrine  of  state  rights  too 
strongly.  People  v.  Gerke,  6  California,  381,  384;  Forbes 
V.  Scannell,  13  California,  243,  276. 

The  language  of  the  Argentine  treaty  contemplates  ad- 
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ministration  of  estates  of  deceased  nationals  by  the  respec- 
tive consuls. 

The  decision  of  the  Supreme  Ck)urt  of  California  virtu- 
ally challenges  the  constitutionality  of  the  treaty,  and 
logically  and  impliedly  at  least,  althou^  not  avowedly, 
takes  the  groimd  that  the  treaty  cannot  supersede  the 
local  law  as  to  administration. 

The  treaty  must  be  interpreted  in  the  light  of  the  civil 
law  as  well  as  of  the  common  law. 

It  is  the  general  practice  under  the  law  of  nations  for 
consuls,  upon  the  death  of  one  of  their  nationals,  to  take 
part  in  caring  for  the  property  left  by  him,  especially  in 
case  of  intestacy,  and  seeing  that  it  reaches  its  desti- 
nation. 

The  laws  of  the  United  States  on  this  subject  are, 
therefore,  nothing  more  than  a  codification  of  international 
usage.  See  Guide  Pratique  des  Consulats,  by  de  Clercq 
and  de  Vallat,  Vol.  I,  522. 

For  the  general  powers  of  United  States  consuls,  see 
Secretary  Marcy's  circular  of  1865.  5  Moore,  Int.  Law 
Dig.,  Vol.  6,  117,  §  1709;  Consular  Regulations  of  the 
United  States;  Ck)nsul's  Powers  under  the  Treaties,  §  411 ; 
Argentine  Republic  and  Colombia,  161. 

For  duties  imder  favored  nation  clause,  see  §  78,  Con- 
sular Regulations.  Provisions  occur  in  many  treaties 
with  foreign  countries:  see  Art.  15,  Treaty  of  1880  with 
Belgium;  Treaty  of  1851  with  Costa  Rica,  Art.  8;  Treaty 
of  1864  with  Honduras;  Tenth  Article  of  the  Treaty  of 
1859  with  Paraguay;  Treaty  of  1856  with  Persia,  Art.  VI; 
Treaty  of  1887  with  Peru. 

The  international  sanctity  of  such  a  treaty  clause  is 
instanced  by  the  decision  of  the  Mixed  Commission  in 
the  arbitration  of  the  Vergil  claim  between  Peru  and  the 
United  States  of  1857.    4  Moore,  Int.  Arb.  4390. 

For  judicial  precedents  as  to  the  right  of  consuls  to 
administration,  see  In  re  Wyman,  191  Massachusetts,  276; 


Digitized  by  VjOOQ IC 


320  OCTOBER  TERM,  1911. 

Argument  for  Plaiiiti£f  in  Error.  223  U.  8. 

In  re  Fattosini,  33  N.  Y.  Misc.  18;  S.  C,  67  N.  Y.  Supp. 
1119;  In  re  Tartaglio  (Sur.  Ct.),  12  N.  Y.  Misc.  245;  In 
re  Lobraaciano,  38  Misc.  Rep.  (N.  Y.)  415;  S.  C,  77  N.  Y. 
Supp.  1040;  Matter  of  Logiorala^  34  Misc.  Rep.  31 ;  Aspinr 
wall  V.  Queen^s  Proctor y  2  Curteis  Rep.  241 ;  Succession  of 
Thompson,  9  La.  Ann.  96. 

The  view  maintained  by  the  Italian  Government  is 
supported  by  Devlin  in  his  work  on  the  Treaty  Making 
Power,  §  202. 

The  plain  intent  of  the  Argentine  treaty,  as  indicated 
by  its  terms,  and  as  evidenced  in  the  development  of 
international  law,  certainly  was  that  the  consuls  should 
have  those  rights  as  to  possession,  Uquidation  and  care 
of  the  estate  which  necessarily  involve  administration. 

Under  the  most  favored  nation  dause,  the  estates  of 
Americans  dying  in  Italy  are  guaranteed  the  utmost 
measure  of  consular  protection^that  Italy  may  at  any  time 
accord  to  the  estates  of  other  nationals  dying  within  her 
borders,  and  the  converse  is  stipulated  as  to  the  estates 
of  Italian  subjects  in  the  United  States. 

As  to  the  interpretation  of  the  most  favored  nation 
clause,  see  Mr.  Hay  and  Mr.  Hill,  For.  Rels.,  1901,  278 
(cited  Moore,  Int.  Law,  Vol.  V,  318,  319);  19  Ops.  Atty. 
Genl.  468,  470;  Speed,  11  Ops.  Atty.  Genl.  508;  5  Moore, 
Int.  Law,  260,  313. 

The  rule  that  the  advantages  of  the  most  f av(»*ed  natioA 
clause  carmot  be  insisted  upon  unless  reciproc^  advantages 
are  created  in  favor  of  the  country  upon  whom  the  demand 
for  favorable  treatment  is  made  does  not  aj^ly,  as  in 
the  present  case  the  stipulations  of  the  treaty  are  in  terms 
reciprocal.  See  cases  gathered  in  5  Moore's  International 
Digest,  278. 

Under  Bartram  v.  Robertson,  122  U.  S.  116,  and  Whit- 
ney  v.  Robertson,  124  U.  S.  190,  there  was  a  lack  of  equiva- 
lent which  alone  can  make  the  most  favored  nation  clause 
mapplicable.    2  For.  Rel.,  1895,  1121. 
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Mr.  T.  W.  Hickey,  with  whom  Mr.  Ewtace  CtMinan 
was  on  the  brief,  for  defendant  in  error: 

The  Argentine  treaty  does  not  give  to  consular  officers 
of  either  nation  the  right  to  letters  of  administration  in 
any  case. 

NaturiUly,  an  American  court  will  not  recognize  a 
claim  so  repugnant  to  the  general  policy  of  our  law  un- 
less it  clearly  appears  not  only  that  the  two  powers  which 
were  parties  to  the  treaty  intended  but  also  that  the 
American  FederiU  Government  had  the  authority  to  con- 
fer such  extraordinary  privileges  on  consular  officers. 

The  treaty  does  not  grant  expressly  the  ri^t  to  ad- 
minister on  estates.  It  grants  only  the  ri^t  to  ''inter- 
vene" in  the  possession,  administration  and  judicial 
liquidation. 

For  definition  of  "intervene"  see  Anderson's  Law 
Dictionary;  Bouvier's  Law  Dictionary. 

In  Civil  Law,  see  Pothier,  Proc.  Civile,  part  1,  ch.  2, 
S.  B.,  §  3— cited  by  Bouvier.    8  Ops.  Atty.  Genl.  99. 

The  word  "intervene"  was  not  ignorantly  or  care- 
lessly used  in  the  treaty.    The  Neck,  138  Fed.  Rep.  144. 

The  cases  cited  by  plaintiff  in  error  can  be  distinguished 
from  this  case,  or  were  not  carefully  considered. 

Authorities  on  intemationiU  law  do  not  sustain  plaintiff 
in  error's  contention.    Vattel,  Book  II,  ch.  17,  §  287. 

A  consul  cannot  demand  letters  of  administration 
conformably  with  the  laws  of  California  imless  he  takes 
an  oath  of  allegiance  which  an  aUen  cannot  in  conscience 
take.    Cohen  v.  Wright,  22  Cafifornia,  309. 

By  the  terms  of  the  treaty  the  consul  may  intervene 
only  in  conformity  with  the  laws  of  the  coimtry.  For. 
Rel.  U.  S.,  1890,  255. 

The  Itafian  Government  has  acquiesced  in  the  inter- 
pretation of  the  Argentine  treaty  suggested  by  defendant 
in  CTror.    For.  Rel.  U.  S.,  1894,  366. 

The  treaty  with  Italy  entitles  the  Italian  Consul  Gen- 
VOL.  ccxxiii — 21 
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eral  to  such  rights  as  may  be  granted  to  the  officers  of 
the  same  grade  of  the  most  favored  nation;  but  it  can- 
not be  said  that  the  right  to  administer  on  estates  has 
been  granted  to  Argentine  consuls  when  no  Argentine 
consul;  since  the  treaty  was  made,  has  ever  demanded  or 
received  letters  of  administration  by  virtue  of  the  treaty. 

The  most  favored  nation  clause  which  appears  in  our  I 

treaty  with  Italy  appears  also  in  our  treaties  with  Bd- 
giiun,  Germany,  Great  Britain,  Greece,  Guatemala, 
Netherlands,  Roumania,  Servia  and  Spain.     That  our  | 

consuls  and  the  consuls  of  those  other  nations  do  not  j 

possess  this  right,  see  242  MS.  Dom.  Let.  522,  archives 
State   Department.     See  provisions  in  Consular  Con-  | 

vention  of  1878,  between  Italy  and  the  United  States,  ] 

Art.  XVI,  which  is  also  to  be  foimd  in  the  conventions 
with  Belgium,  1880,  Art.  XV;  Germany,  1871,  Art.  X 
Great  Britain,  1899,  Art.  Ill;  Greece,  1902,  Art.  II 
Guatemala,  1901,  Art.  Ill;  Netherlands,  1878,  Art.  XV 
Roumania,  1881,  Art.  XV;  Servia,  1881,  Art.  II,  and 
Spain,  1902,  Art.  III. 

If  the  parties  to  the  Argentine  treaty  had  intended  to 
concede  to  consuls  a  right  so  extraordinary,  so  subversive 
of  the  ordinary  routine  of  the  settlement  of  estates,  so 
directly  at  variance  with  usage  in  countries  not  barbarian 
or  semi-barbarian,  so  offensive  to  the  usual  notions  of 
the  due  rights  of  kindred,  as  the  right  to  letters  of  ad- 
ministration in  precedence  of  the  resident  heirs,  they 
would  have  made  the  intention  plain.  If  the  language 
of  the  treaty  does  not  definitely  and  manifestly  express 
such  an  intention,  should  not  courts  give  the  treaty  a 
construction  more  in  conformity  with  the  customs,  and 
more  consistent  with  the  notions  of  national  dignity, 
prevalent  in  civilized  states? 

The  most  favored  nation  clause  in  the  treaty  with 
Italy  does  not  entitle  the  Italian  consular  officers  to  de- 
mand whatever  privileges  may  be  accorded  to  Argentine 


Digitized  by  VjOOQ IC 


RCX:CA  V.  THOMPSON.  323 

223  U.  S.  Argument  for  Defendant  in  Error. 

consular  officers  under  the  treaty  with  the  Argentine  Re- 
public. 

For  the  meaning  of  the  most  favored  nation  clause, 
see  6  Op.  Atty.  Gen.  148;  Whitney  v.  Robertson,  124  U.  S. 
190;  Bartram  v.  Robertson,  122  U.  S.  116;  5  Moore's  Dig. 
Int.  Law,  257  to  319;  State  Department  Archives  (160 
MS.  Dom.  Let.  481). 

If  the  United  States  has  conceded  to  Argentine  con- 
suls the  right  to  administer,  the  right  was  granted  in 
return  for  a  like  right,  and  other  rights,  granted  to  the 
United  States  and  its  consuls.  Italy  cannot  obtain  gratis 
under  the  most  favored  nation  clause  a  right  for  which 
the  Airgentine  Republic  has  paid  a  price. 

The  Italian  Consul  General  has  to  prove  that  the 
Italian  Government  concedes  to  American  consuls  in 
Italy  the  right  to  administer  on  the  estates  of  intestate 
American  citizens  dying  there,  but,  under  the  law,  there 
is  no  way  in  which  that  fact  can  be  proved  in  an  American 
court  except  by  a  legislative  act  of  the  United  States, 
declaring  the  fact  to  exist  and  commanding  American 
courts  to  recognize  a  like  right  in  Italian  consuls.  Foster 
V.  NeUsony  2  Pet.  314;  2  Rose's  Notes  on  U.  S.  Reps. 
837-841;  Taylor  v.  Morton,  2  Curt.  463. 

Should  the  treaty-making  authority  in  the  United 
States  provide  by  treaty  that  Argentine  consuls  shall 
have  the  right,  in  preference  to  the  local  heirs,  creditors, 
or  public  administrator,  to  administer  on  the  estates  of 
citizens  of  the  Argentine  Republic  dying  intestate  in  the 
United  States,  the  treaty  in  that  respect  would  be  void 
as  being  in  excess  of  the  constitutional  powers  of  the  treaty- 
making  authority  and  a  violation  of  the  rights  reserved 
to  the  States.  In  re  Ah  Lung,  18  Fed.  Rep.  28;  see  note 
to  81  Am.  Dec.  636;  5  Moore,  Dig.  Int.  Law,  230-231. 

There  are  doubtless  limits  to  the  treaty-making  power, 
Hanenstein  v.  Lynham,  100  U.  S.  490,  as  there  are  of  all 
others  arising  imder  the  Constitution.     See  People  v. 
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Naglee,  1  California,  247;  People  v.  Gerke,  5  Calif omiay 
383;  The  License  Cases,  5  How.  613;  Turner  v.  BapHsl 
Union,  5  McLean,  347;  opinions  collected  in  5  Mo(»«, 
Dig.  Int.  LaW|  170  et  seq.,  holding  that  a  treaty  which 
invades  the  rights  reserved  to  the  States  and  affects  the 
right  to  legislate  concerning  matters  exclusively  within  the 
jurisdiction  of  the  states'  governments  will  not  be  enforced 
by  the  courts  imder  the  Constitution  as  tiie  supreme  law 
of  the  land. 

There  is  no  Federal  law  of  administration  and  the 
administration  of  estates  is  a  matter  customarily  left  to 
the  States.  Frederickson  v.  Louisiana,  23  How.  445; 
Mayer  v.  Grima,  8  How.  490. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  jud^nent  in  which  that 
court  held  that  the  public  administrator  was  entitled 
to  letters  of  administration  upon  the  estate  of  an  Italian 
citizen,  dying  and  leaving  an  estate  in  California,  in  pref- 
erence to  the  Consul  General  of  the  Kingdom  of  Italy. 

The  facts  are  briefly  these:  Giuseppe  Ghio,  a  subject  of 
the  Kingdom  of  Italy,  died  intestate  on  the  twentynseventh 
day  of  April,  1908,  in  San  Joaquin  Coimty,  California,  leav- 
ing a  personal  estate.  Ghio  resided  in  the  State  of  Cali- 
fornia. His  widow  and  heirs-at-law,  being  minor  children, 
resided  in  Italy.  Plaintiff  in  error,  Salvatore  L.  Rocca, 
was  the  Consul  General  of  the  Kingdom  of  Italy  for 
California,  Nevada,  Washington  and  Alaska  Territory. 

Upon  the  death  of  Ghio,  Consul  General  Rocca  made 
application  to  the  Superior  Court  of  California  for  letters 
of  administration  upon  Ghio's  estate.  The  defendant 
in  error,  Thompson,  as  public  administrator,  made  ap- 
plication for  administration  upon  the  same  estate  tmder 
the  laws  of  California.    The  Superior  Coiui;  held  that  the 
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public  administrator  was  entitled  to  administer  the  estate. 
The  same  view  was  taken  in  the  Supreme  Court  of  Cali- 
fornia. 157  California,  552.  From  the  latter  decision  a 
writ  of  error  was  granted,  which  brings  the  case  here. 

The  Consul  General  bases  his  claim  to  administer  the 
estate  upon  certain  provisions  of  the  treaty  of  May  8, 
1878  (20  Stat.  725),  between  Italy  and  the  United  States. 
Arts.  XVI  and  XVII  read  as  follows: 

''Article  XVI.  In  case  of  the  death  of  a  citizen  of  the 
United  States  in  Italy,  or  of  an  Italian  citizen  in  the  United 
States,  who  has  no  known  heir,  or  testamentary  executor 
designated  by  him,  the  competent  local  authorities  shall 
give  notice  of  the  fact  to  the  Consuls  or  Consular  Agents 
of  the  nation  to  which  the  deceased  belongs,  to  the  end 
that  information  may  be  at  once  transmitted  to  the  parties 
interested. 

"Article  XVII.  The  respective  Consuls  General,  Con- 
suls, Vice  Consuls  and  Consular  Agents,  as  likewise  the 
Consular  Chancellors,  Secretaries,  Clerks  or  Attach^, 
shall  enjoy  in  both  coimtries,  all  the  rights,  prerogatives, 
immunities  and  privileges  which  are  or  may  hereafter  be 
granted  to  the  officers  of  the  same  grade,  of  the  most 
favoured  nation."    (20  U.  S.  Stats,  at  Large,  p.  732.) 

While  article  XVI  only  requires  notice  to  the  Italian 
consul  or  consular  agent  of  the  death  of  an  Italian  citizen 
in  the  United  States,  article  XVII  gives  to  consuls  and  sim- 
ilar officers  of  the  Italian  nation  the  rights,  prerogatives, 
inmnmities  and  privileges  which  are  or  may  be  hereafter 
granted  to  an  officer  of  the  same  grade  of  the  most  favored 
nation.  It  is  the  contention  of  the  plaintiff  in  error  that 
this  favored  nation  clause  in  the  Italian  treaty  gives  him 
the  right  to  administer  estates  of  Italian  citizens  dying  in 
this  coimtry,  because  of  the  privilege  conferred  upon 
consuls  of  the  Argentine  Republic  by  the  treaty  between 
that  country  and  the  United  States,  of  July  27,  1853  (10 
Stat.  1005),  article  IX  of  which  provides: 
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''If  any  citizen  of  either  of  the  two  contracting  parties 
shall  die  without  will  or  testament,  in  any  of  the  territories 
of  the  other,  the  Consul-General  or  Consul  of  the  nation 
to  which  the  deceased  belonged,  or  the  representative  of 
such  Consul-Gleneral  or  Consul,  in  his  absence,  shall  have 
the  right  to  intervene  in  the  possession,  administration 
and  judicial  liquidation  of  the  estate  of  the  deceased,  con- 
formably with  the  laws  of  the  country,  for  the  benefit  of 
the  creditors  and  legal  heirs."  (10  U.  S.  Stats,  at  Large, 
p.  1009.) 

From  this  statement  of  the  case  it  is  apparent  that  the 
question  at  the  foundation  of  the  determination  of  the 
rights  of  the  parties  is  found  in  the  proper  interpretation 
of  the  clause  of  the  Argentine  treaty  just  quoted.  The 
question  is:  Does  that  treaty  give  to  consuls  of  the  Ar- 
gentine Republic  the  right  to  administer  the  estate  of  citi- 
zens of  that  Republic  dying  in  the  United  States,  and  a  like 
privilege  to  consuls  of  the  United  States  as  to  citizens  of 
this  country  dying  in  the  Argentine  Republic?  The  ques- 
tion has  been  the  subject  of  considerable  litigation  and 
has  been  diversely  determined  in  the  coiurts  of  this  country 
which  have  had  it  under  consideration. 

The  surrogate  of  Westchester  County,  New  York,  in 
two  cases.  In  re  FcMosinPs  Estate^  67  N.  Y.  Supp.  1119, 
and  In  re  Lobrasdano^s  Estate,  77  N.  Y.  Supp.  1040,  has 
held  that  the  treaty  of  Italy  of  1878,  in  the  most  favored 
nation  clause,  carried  the  benefit  of  the  Argentine  treaty 
to  the  consuls  of  Italy,  and  that  the  Argentine  treaty 
conferred  the  right  of  administration  upon  the  consuls  of 
that  country.  In  Wyman,  PetitUmery  191  Massachusetts, 
276,  the  Supreme  Judicial  Court  of  that  State,  as  to 
Russian  consuls,  under  the  most  favored  nation  clause  in 
the  Russian  treaty,  followed  the  surrogate's  court  of  West- 
chester county,  observing  that  the  cases  were  well  con- 
sidered and  covered  the  entire  ground.  The  Supreme 
Court  of  Alabama,  in  Carpigiani  v.  Hall,  55  So.  Rep.  248, 
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followed  the  decisions  in  New  York  and  Massachusetts 
just  referred  to,  and  in  In  re  Scviella's  Estate,  129  N.  Y. 
Supp.  20,  the  Appellate  Division  of  the  Supreme  Court  of 
New  York  pursued  the  same  course. 

A  contrary  view  was  expressed  by  the  surrogate  court  of 
New  York  County  in  In  re  Logiorato's  Estate,  69  N.  Y. 
Supp.  507,  and  by  the  Supreme  Court  of  Louisiana  in  Lan- 
fear  v.  Ritchie,  9  La.  Ann.  96. 

An  examination  of  the  cases  which  have  held  in  favor  of 
the  right  of  a  Consul-General  to  administer  the  estate,  to 
the  exclusion  of  the  public  administrator,  makes  it  ap- 
pcjent  that  the  Lobrasdano  Case,  which  is  the  fullest  upon 
the  subject,  is  the  one  that  has  been  followed  without  in- 
dependent reasoning  upon  the  part  of  the  courts  adopt- 
ing it. 

In  that  case  the  right  of  a  consul  to  administer  the 
estates  of  deceased  citizens  of  his  country  is  based,  not 
only  upon  the  interpretation  of  the  treaties  involved,  but 
as  well  upon  the  law  of  nations  giving  the  right  to  consuls 
to  administer  such  estates.  In  the  opinion  some  citations 
are  made  from  early  instructions  of  Secretaries  of  State, 
emphasizing  the  right  and  duty  of  consuls  to  administer 
upon  the  effects  of  citizens  of  the  United  States  d3ring  in 
foreign  lands. 

But  these  instructions  must  be  read  in  the  light  of  the 
statute  of  the  United  States,  §  1709,^  Rev.  Stat.,  which, 

^  "Sec.  1709.  It  shall  be  the  duty  of  consuls  and  vice-consuls,  where 
the  laws  of  the  country  permit: 

''First.  To  take  possession  of  the  personal  estate  left  by  any  citizen 
of  the  United  States,  other  than  seamen  belonging  to  any  vessel,  who 
diall  die  within  their  ccmsulate,  leaving  there  no  legal  representative, 
partner  in  trade,  or  trustee  by  him  appointed  to  take  care  oi  his  ef- 
fects. 

"Second.  To  inventory  the  same  with  the  assistance  of  two  mer- 
chants of  the  United  States,  or,  for  want  of  them,  of  any  others  at  their 
chdce. 

"Third.  To  collect  the  debts  due  the  deceased  in  the  country  where 
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while  it  recognizes  the  right  of  consuls  and  vice-consuls 
to  take  possession  of  the  personal  estate  left  by  any  citi- 
zen of  the  United  States  who  shall  die  within  their  con- 
sulates, leaving  there  no  l^^l  representative,  partner  or 
trustee;  to  inventory  the  same,  and  to  collect  debts,  pro- 
vides in  the  fifth  paragraph  of  the  section  that,  if  at  any 
time  before  the  transmission  to  the  United  States  Treas- 
ury of  the  balance  of  the  estate  the  legal  representative 
appears  and  demands  his  effects  in  the  hands  of  the  consul, 
they  shall  be  delivered  up  and  he  shall  cease  further  pro- 
ceedings, and  the  duties  imposed  are  where  'Hhe  laws  of 
the  country  permit.'' 

The  consular  regulations  of  the  United  States  tersely 
express  the  duty  of  a  consul  as  to  the  conservation  of  the 
property  of  deceased  countrymen,  and  declare  that  he 
has  no  right,  as  consular  officer,  apart  from  the  provisions 
of  treaty,  local  law  or  usage,  to  administer  the  estate,  or, 
in  that  character,  to  aid  any  other  person  in  so  adminis- 
tering it,  without  judicial  authorization.  Section  409  of 
the  Consular  Regulations  is  as  follows: 

*' A  consular  officer  is  by  the  law  of  nations  and  by  stat- 
ute the  provisional  conservator  of  the  property  within  his 
district  belonging  to  his  countrymen  deceased  therein.  He 
has  no  right,  as  a  consular  officer,  apart  from  the  provisions 
of  treaty,  local  law,  or  usage,  to  administer  on  the  estate, 

he  died,  and  pay  the  debts  due  from  his  estate  which  he  shall  have 
there  contracted. 

"Fourth.  To  sell  at  auction,  after  reasonable  public  notice,  such 
part  of  the  estate  as  shall  be  of  a  periidiable  nature,  and  such  further 
part,  if  any,  as  shall  be  necessary  for  the  payment  oi  his  debts,  and,  at 
the  expiration  of  <me  year  frcHn  his  decease,  the  residue. 

''Fifth.  Totransmitthebalanceof  the  estate  to  the  Treasurer  of  the 
United  States,  to  be  holden  in  trust  for  the  legal  claimant;  except  that 
if  at  any  time  before  such  transmission  the  legal  representative  of  the 
deceased  shall  appear  and  demand  his  efifects  in  their  hands  they  shall 
deliver  them  up,  being  paid  their  fees,  and  shall  cease  their  ptooeed- 
mgs." 
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or  in  that  character  to  aid  any  other  person  in  so  adminis- 
tering it,  without  judicial  authorization.  His  duties  are 
restricted  to  guarding  and  collecting  the  effects,  and  to 
transmitting  them  to  the  United  States,  or  to  aid  others 
in  so  guarding,  collecting  and  transmitting  them,  to  be 
disposed  of  pursuant  to  the  law  of  the  decedent's  state — 7 
Op.  Att.  Gen.  274.  It  is,  however,  generally  conceded 
that  a  consular  officer  may  intervene  by  way  of  observing 
the  proceedings,  and  that  he  may  be  present  on  the  making 
of  the  inventory." 

In  Moore's  International  Law  Digest,  Vol.  5,  p.  123,  a 
letter  of  Mr.  Hay,  Secretary  of  State,  under  date  of 
February  3,  1900,  is  quoted  to  the  effect  that  the  right  of 
a  United  States  consular  officer  to  intervene  by  way  of 
observing  proceedings  in  relation  to  the  property  of  de- 
ceased Amaicans  leaving  no  representatives  in  foreign 
countries,  is  not  understood  to  involve  any  interference 
with  the  functions  of  a  public  administrator. 

In  this  country  the  right  to  administer  property  left 
by  a  fordgner  within  the  jurisdiction  of  a  State  is  primarily 
committed  to  state  law.  It  seems  to  be  so  regulated  in 
the  State  of  California,  by  giving  the  administration  of 
such  property  to  the  pubUc  administrator.  There  is,  of 
course,  no  Federal  law  of  probate  or  of  the  administration 
of  estates,  and,  assuming  for  this  purpose  that  it  is  within 
the  power  of  the  National  Government  to  provide  by 
treaty  for  the  administration  of  property  of  foreigners 
dying  within  the  jurisdiction  of  the  States,  and  to  commit 
such  administration  to  the  consular  officers  of  the  Nations 
to  which  the  deceased  owed  allegiance,  we  will  proceed  to 
examine  the  treaties  in  question  with  a  view  to  determining 
whether  such  a  right  has  been  given  in  the  present  instance. 

This  determination  depends,  primarily,  upon  the  con- 
struction of  Art.  9  of  the  Argentine  treaty  of  18$3,  giving 
to  the  consular  officers  of  the  respective  countries,  as  to 
citizens  dying  intestate,  the  right  ''to  intervene  in  the 
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possession,  administration  and  judicial  liquidation  of  the 
estate  of  the  deceased,  conformably  with  the  laws  of  the 
country,  for  the  benefit  of  the  creditors  and  legal  heirs." 
It  will  be  observed  that,  whether  in  the  possession,  the 
administration  or  the  judicial  liquidation  of  the  estate,  the 
sole  right  conferred  is  that  of  intervention  and  that  con- 
formably with  the  laws  of  the  country.  Does  this  mean  the 
right  to  administer  the  property  of  such  decedent  and  to 
supersede  the  local  law  as  to  the  administration  of  such 
estate?  The  right  to  intervene  at  once  suggests  the  privi- 
lege to  enter  into  a  proceeding  already  b^un,  rather  than 
the  right  to  take  and  administer  the  property. 

Literally,  to  intervene  means,  as  the  derivation  of  the 
word  indicates  [inter,  between,  and  venire,  come],  to  come 
between.  Such  is  the  primary  definition  of  the  word  given 
in  Webster's  Dictionary  and  in  the  Century  Dictionary. 
When  the  term  is  used  in  reference  to  legal  proceedings,  it 
covers  the  right  of  one  to  interpose  in,  or  become  a  party 
to,  a  proceeding  already  instituted,  as  a  creditor  may 
intervene  in  a  foreclosure  suit  to  enforce  a  lien  upon  prop- 
erty or  some  right  in  connection  therewith;  a  stockholder 
may  sometimes  intervene  in  a  suit  brought  by  a  corpora- 
tion; the  Government  is  sometimes  allowed  to  intervene 
in  suits  between  private  parties  to  protect  a  public  interest, 
and  whether  we  look  to  the  English  ecclesiastical  law,  the 
civil  law,  from  which  the  Argentine  law  is  derived,  or  the 
common  law,  the  meaning  is  the  same. 

"In  ecclesiastical  law. — ^The  proceeding  of  a  third  per- 
son, who,  not  being  originally  a  party  to  the  suit  or  pro- 
ceeding, but  claiming  an  interest  in  the  subject-matter  in 
dispute,  in  order  the  better  to  protect  such  interest,  inter- 
poses his  claim.  2  Chit.  Pr.  492;  3  Chit.  Commer.  Law, 
633;  2  Hagg.  Const.  137;  3  Phillun.  Ecc.  Law,  586. 

"In  the  civil  law. — ^The  act  by  which  a  third  party  de- 
mands to  be  received  as  a  party  in  a  suit  pending  betwe^i 
other  persons. 
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"The  intervention  is  made  either  for  the  purpose  of 
being  joined  to  the  plaintiff,  and  to  claim  the  same  thing 
he  does,  or  some  other  thing  connected  with  it;  or  to  join 
the  defendant,  and  with  him  to  oppose  the  claim  of  the 
plaintiff,  which  it  is  his  interest  to  defeat.  Poth.  Proc. 
Civile,  pt.  1,  c.  2,  §  7,  no.  3. 

"In  practice. — A  proceeding  in  a  suit  or  action  by  which 
a  third  person  is  permitted  by  the  court  to  make  himself  a 
party,  either  joining  the  plaintiff  in  claiming  what  is 
sou^t  by  the  complaint,  or  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or  demanding 
something  adversely  to  both  of  them.  Logan  v.  Greenlaw 
(C.  C),  12  Fed.  Rep.  16;  Fischer  v.  Hanna,  8  Colo.  App. 
471,  47  Pac.  Rep.  303;  Gale  v.  Frazier,  4  Dakota,  196,  30 
N.  W.  Rep.  138;  Reay  v.  BuOer  (Cal.),  7  Pac.  Rep.  671." 
Black's  Law  Dictionary,  p.  651. 

Emphasis  is  laid  upon  the  right  under  the  Argentine 
treaty  to  intervene  in  possession,  as  well  as  administra- 
tion and  judicial  liquidation;  but  this  term  can  only  have 
reference  to  the  universally  recognized  right  of  a  consul  to 
temporarily  possess  the  estate  of  a  citizen  of  his  nation 
for  the  purpose  of  protecting  and  conserving  the  rights  of 
those  interested  before  it  comes  under  the  jurisdiction 
of  the  laws  of  the  country  for  its  administration.  The 
right  to  intervene  in  administration  and  judicial  liquida- 
tion is  for  the  same  general  purpose,  and  presupposes  an 
administration  or  judicial  liquidation  instituted  other- 
wise than  by  the  consul,  who  is  authorized  to  intervene. 

So,  looking  at  the  terms  of  the  treaty,  we  cannot  per- 
ceive an  intention  to  give  the  original  administration  of 
an  estate  to  the  Consul-General,  to  the  exclusion  of  one 
authorized  by  local  law  to  administer  the  estate. 

But  it  is  urged  that  treaties  are  to  be  liberally  construed, 
like  other  contracts,  they  are  to  be  read  in  the  light  of 
the  conditions  and  circiunstances  existing  at  the  time 
they  were  entered  into,  with  a  view  to  effecting  the  objects 
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and  piirposes  of  the  States  thereby  contracting.  In  re 
Ro88y  PetUianery  140  U.  S.  453,  475. 

It  is  further  to  be  observed  that  treaties  are  the  subject 
of  careful  consideration  before  they  are  entered  into,  and 
are  drawn  by  persons  competent  to  express  their  meaning 
and  to  choose  apt  words  in  which  to  embody  the  purposes 
of  the  high  contracting  parties.  Had  it  been  the  intration 
to  conunit  the  administration  of  estates  of  citizens  of  one 
country,  dying  in  another,  exclusively  to  the  consul  of 
the  foreign  nation,  it  would  have  been  very  easy  to  have 
declared  that  purpose  in  unmistakaUe  terms.  For  in- 
stance, where  that  was  the  purpose,  as  in  the  treaty  made 
with  Peru  in  1887  (August  31,  1887,  25  Stat.  1444),  it 
was  declared  in  Art.  33,  (p.  1461),  as  follows: 

'^  Until  the  conclusion  of  a  consular  convention,  which 
the  high  contracting  parties  agree  to  form  as  soon  as  may 
be  mutually  convenient,  it  is  stipulated,  that  in  the  ab- 
sence of  the  legal  heirs  or  representatives  the  consuls  or 
vice-consuls  of  either  party  shall  be  ex-officio  the  executors 
or  administrators  of  the  citizens  of  their  nation  who  may 
die  within  their  consular  jurisdictions,  and  of  their  country- 
men dying  at  sea  whose  property  may  be  brought  within 
their  district." 

And  in  the  convention  between  the  United  States  and 
Sweden,  proclaimed  March  :20, 1911,  it  is  provided: 

"In  the  event  of  any  citizens  of  either  of  the  two  Con- 
tracting Parties  dying  without  will  or  testament,  in  the 
territory  of  the  other  Contracting  Party,  the  consul- 
general,  consul,  vice-consul-general,  or  vice-consul  of  the 
nation  to  which  the  deceased  may  belong,  or,  in  his  ab- 
sence, the  representative  of  such  consul-general,  consul, 
vice-consul-general,  or  vice-consul,  shall,  so  far  as  the 
laws  of  each  country  will  permit  and  pending  the  appoint- 
ment of  an  administrator  and  until  letters  of  administra- 
tion have  been  granted,  take  charge  of  the  property  left 
by  the  deceased  for  the  benefit  of  his  lawful  heirs  and 
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creditors,  and,  moreover,  have  the  right  to  be  appointed 
as  administrator  of  such  estate." 

The  Argentine  treaty  was  made  in  1853,  and  the  Italian 
treaty  in  1878.  In  1894,  correspondence  between  Baron 
Fava,  the  then  Italian  Ambassador,  and  Mr.  Uhl,  Acting 
Secretary  of  State,  shows  that  the  Italian  Ambassador 
proposed  that  Italian  consuls  in  the  United  States  be 
authorized,  as  were  the  American  consuls  in  Italy,  to 
settle  the  estates  of  deceased  countrymen.  It  was  the 
view  of  the  Department  of  State  of  the  United  States, 
then  expressed,  that,  as  the  administration  of  estates  in 
the  United  States  was  under  the  control  of  the  respec- 
tive States,  the  proposed  international  agreement  should 
not  be  made.  The  Acting  Secretary  of  State  adverted  to 
the  practicid  difficulties  of  giving  such  administration 
to  consular  officers,  often  remotely  located  from  the  place 
where  the  estate  was  situated.  See  Moore's  International 
Law  Digest,  Vol.  5,  p.  122. 

The  learned  coimsel  for  the  plaintiff  in  error,  in  his 
supplem^ital  brief,  has  referred  to  a  statement  of  the 
law  of  the  Argentine  Confederation  of  1865,  English 
translation  published  in  Vol.  58,  British  and  Foreign 
State  Papers,  p.  455,  in  which  it  is  said  that  a  foreigner 
dying  intestate,  without  leaving  a  wife  or  lawful  heirs  in 
the  Argentine  Republic,  or  where  he  dies  leaving  a  will, 
the  heirs  being  foreigners  absent  from  the  country  and  the 
executor  being  also  absent,  the  consul  of  the  deceased  for- 
eigner's nation  is  given  the  right  to  intervene  in  the  arrange- 
ment of  his  affairs.    In  Arts.  Ill  and  IV  it  is  declared: 

"III.  C!onsular  intervention  shall  be  confined  to — 1st. 
Sealing  up  the  goods,  furniture  and  papers  of  the  deceased, 
after  giving  due  notice  to  the  local  authorities,  provided 
always  that  the  death  has  taken  place  within  the  Consular 
district.   2d.  Appointing  executors. 

"IV.  The  Consuls  shall  at  once  conmumicate  to  the 
testamentary  Judge  the  appointment  of  such  executors.^' 
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It  is  contended  that  the  right  secured  to  a  foreign  consul 
to  appoint  an  executor  under  this  act  of  1865  is  evidence 
of  the  fact  that  the  Argentine  Republic  is  carrying  out 
the  treaty  in  the  sense  contended  for  by  the  plaintiff  in 
error;  but  in  this  law  certainly  no  right  of  administration 
is  given  to  the  consul  of  a  foreign  country.  It  is  true,  he 
may  appoint  an  executor,  which  appointment  it  is  pro- 
vided is  to  be  at  once  communicated  to  the  testamentary 
judge. 

In  Art.  VIII  the  same  law  provides  that  executors 
shall  perform  their  charge  in  accordance  with  the  laws  of 
the  country.  Art.  XIII  declares  that  the  rights  granted 
by  the  law  shall  be  only  in  favor  of  the  nations  which  cede 
equal  privileges  to  Argentine  consuls  and  citizens. 

Our  conclusion  then  is  that,  if  it  should  be  conceded 
for  this  purpose  that  the  most  favored  nation  clause  in 
the  Italian  treaty  carries  the  provisions  of  the  Argentine 
treaty  to  the  consuls  of  the  Italian  Government  in  the 
respect  contended  for,  (a  question  unnecessary  to  decide 
in  this  case),  yet  there  was  no  purpose  in  the  Argentine 
treaty  to  taJke  away  from  the  States  the  right  of  local  ad- 
ministration provided  by  their  laws,  upon  the  estates  of 
deceased  citizens  of  a  foreign  country,  and  to  comiQit  the 
same  to  the  consuls  of  such  foreign  nation,  to  the  exclusion 
of  those  entitled  to  administer  as  provided  by  the  local 
laws  of  the  State  within  which  such  foreigner  resides  and 
leaves  property  at  the  time  of  decease. 

We  find  no  error  in  the  judgment  of  the  Supreme  Court 
of  the  State  of  California,  and  the  same  is 

Affirmed. 
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UNITED  STATES  EXPRESS  COMPANY  v. 
MINNESOTA. 

ERROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
MINNESOTA. 

No.  708.    Argued  January  16»  17, 1912.— Decided  F^ruary  19»  1912. 

In  determining  whether  a  state  tax  on  earnings  is  constitutional  this 
court  is  bound  by  the  decision  of  the  state  court  as  to  what  classes 
€A  earnings  are  included  in  estimating  the  earnings  to  be  taxed. 

A  State  may  tax  property  within  the  State  although  it  is  used  in 
interstate  commerce. 

A  State  may  not  biuden  interstate  commerce  by  taxing  its  commerce, 
but  it  may  measure  the  value  of  property  of  a  corporation  engaged 
in  interstate  conmierce  within  the  State  by  the  gross  receipts,  and 
impose  a  tax  thereon  if  the  same  is  in  lieu  of  all  taxes  upon  the  prop- 
erty of  such  c(Mporation.  Oklahoma  v.  Wells,  Fargo  <k  Co.,  ante, 
p.  298,  distinguished. 

It  is  difficult,  at  times,  to  draw  the  line  between  state  taxes  that  are 
unconstitutional  as  burdening  interstate  commerce  and  a  legitimate 
property  tax  measured  in  part  by  income  from  interstate  commerce. 
While  the  determination  by  the  state  court  that  a  tax  so  measured 
is  a  property  tax  is  not  binding  on  this  court,  in  this  case,  this  court 
will  not  say  that  the  conclusion  is  not  well  founded. 

The  Minnesota  statutes,  Revised  Laws,  1905,  Chapter  11,  taxing  ex- 
press companies  on  their  property  employed  within  the  State  six 
per  cent  of  the  gross  receipts  in  lieu  of  all  other  taxes,  is  an  exercise 
in  good  faith  of  legitimate  taxing  power,  and  is  not  an  unconstitu- 
tional burden  upon  interstate  commerce.^ 

y 

The  facts,  which  involve  the  constitutionality  of  a  stat- 
ute of  the  State  of  Minnesota  taxing  express  companies, 
are  stated  in  the  opinion. 

Mr.  Robert  E.  Olds  and  Mr.  Frank  B.  KeUoggy  with  whom 
Mr.  C.  A.  Severance  was  on  the  brief,  for  plainti£f  in  error: 
The  Minnesota  statute,  as  construed  by  the  courts  of 
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that  State,  imposes  a  tax  upon  gross  receipts  arising  from 
interstate  commerce.  The  construction  given  the  statute 
is  not  only  unnecessary  but  erroneous.  Pacific  Express 
Co.  V.  Seiberl,  142  U.  S.  339. 

The  earnings  from  interstate  transfer  business  con- 
stitute receipts  derived  from  interstate  ccmuneroe.  That 
the  carrier  operated  a  line  wholly  within  the  State  is 
immaterial,  so  long  as  the  function  which  it  performed  was 
a  part  of  a  continuous  journey  from  one  State  to  another, 
under  a  single,  continuous  contract  of  carriage.  Wheth^ 
carried  on  by  one,  or  by  two  or  more  express  companies, 
the  conmierce  involved  is  itself  interstate,  and  no  part  of 
it  can  be  divested  of  its  interstate  character  by  the  inci- 
dental circumstance  that  it  may  be  carried  on  by  one  of 
the  companies  wholly  within  state  lines.  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196;  Fargo  v.  Michigan^ 

121  U.  S.  20;  Philadelphia  Steamship  Co.  v.  PennsyUxmiaf 

122  U.  S.  326,  343,  344;  Norfolk  &  TTe^fcm  B.  R.  Co.  v. 
Pennsylvaniay  136  U.  S.  114,  119;  New  York  v.  Knight, 
192  U.  S.  21;  Oalveston  &  San  Ant.  Ry.  Co.  v.  Texas,  210 
U.  S.  217;  Southern  PacifiA^  Terminal  Co.  v.  Int.  Com. 
Comm.,  219  U.  S.  498;  People  v.  MiOer,  178  N.  Y.  194. 

The  tax  upon  the  rec^pts  from  '^interstate  transfer 
business"  is  invalid  as  an  attempt  by  the  State  to  impose 
a  direct  burden  upon  interstate  conmierce.  State  Freight 
Tax,  15  Wall.  232;  while  in  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284;  Railroad  Co.  v.  Maryland,  21  Wall. 
456;  Peik  v.  Chic.  &  N.  W.  Ry.  Co.,  94  U.  S.  164;  Mvnn  v. 
lUinais,  94  U.  S.  113;  C,  B.  <fe  Q.  Ry.  Co.  v.  Iowa,  94  U.  S. 
1^;  the  rate  making  powar  of  the  State  was  sustained,  in 
Wabash,  St.  L.  <fe  P.  Ry.  Co.  v.  lUinais,  118  U.  S.  557,  the 
power  of  the  States  over  interstate  rates  was  definitdy 
denied ;  and  see  cases  supra  and  Ratterman  v.  West.  Un.  Td. 
Co.,  127  U.  S.  411 ;  LeUmp  v.  PoH  ofMobiU,  127  U.  S.  640; 
overruling  Osborne  v.  Mobile,  16  Wall.  479;  Western  Union 
Telegraph  Co.  v.  Pennsylvania,  128  U.  S.  39;  Western  Unum 
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Telegraph  Co.  v.  Alabama,  132  U.  S.  472;  Lyng  v.  Michigan, 
136  U.  S.  161,  166;  Crvicher  v.  KerUticky,  141  U.  S.  47. 

The  cases  of  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S. 
217;  Postal  Telegraph  Co.  v.  Adams,  155  U.  S.  688;  Erie 
Railroad  v.  Pennsylvania,  158  U.  S.  431 ;  Ixnds.  &  Nashv. 
R.  R.  V.  Kentucky,  161  U.  S.  677,  were  sustained  only 
because  Icud  on  intrastate  receipts. 

By  the  latest  announcement  of  this  court,  in  Galveston, 
Harrishurg  &  San  Antonio  R.  R.  Co.  v.  Texas,  210  U.  S. 
217,  an  act  was  held  unconstitutional  because  it  laid  a 
tax  directly  upon  the  gross  receipts. 

The  Supreme  Court  of  Minnesota  has  sustained  the 
tax  at  bar  on  the  theory  that  it  is  a  tax  upcm  the  property 
of  the  company  and  not  upon  the  earnings. 

It  has  been  held,  however,  that  property  outside  of  the 
State  cannot  be  taxed  by  the  State.  Fargo  v.  Hart,  193 
U.  S.  490. 

The  Ueu  of  other  taxes  clause  does  not  make  the  act 
constitutional.  The  State  of  Minnesota  cannot,  by  merely 
refraining  from  levying  the  ordinary  prop^y  taxes  against 
a  company  engaged  in  interstate  commerce,  acquire  the 
right  to  tax  the  interstate  commerce  carried  on  by  that 
company.  If  this  could  be  done  then  all  restraints  upon 
state  action  in  this  respect  could  be  rdieased  by  mere 
non^^action,  and  it  would  become  a  perfectly  simple  matter 
for  States  to  acquire  a  free  hand  in  taxing  such  commerce. 
There  is  hardly  any  branch  <rf  interstate  conamerce  which 
can  be  carried  on  without  the  use  of  property  in  some  form. 
On  the  hypothesis  under  discussion^  all  tiiat  any  State 
need  do,  under  such  circumstances,  is  to  neglect  to  tax 
the  tai^ble  prc^rty  and  Uien  impose  a  direct  tax  upon 
the  gross  receipts  arising  from  tiie  business.  Fargo  v. 
Michigan,  121  U.  S.  230;  Western  Union  Telegraph  Co.  v. 
Kan9a8,  216  U.  S.  1;  Pullman  Co.  v.  Kansas,  216  U.  S.  56. 

Transportation  between  two  points  within  the  same 
State  but  passing  out  of  the  State  intermediately  is  inter- 
VOL.  ccxxin — 22 
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state  commerce.  Lehigh  Valley  Ry.  Co.  v.  Pennsylvaniay 
145  U.  S.  192;  Hartley  v.  Kansas  Southern  Rd.  Co.,  187 
U.  S.  617. 

Mr.  Lyndon  A.  Smith,  Attorney  General  of  Minnesota, 
and  Mr.  William  J.  Stevenson,  with  whom  Mr.  George  T. 
Simpson  was  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the 
State  of  Minnesota,  bringing  in  review  a  judgment  of 
that  court  sustaining  a  tax  assessed  against  the  United 
States  Express  Company.    114  Minnesota,  346. 

The  Express  Company  is  an  unincorporated  association, 
with  its  principal  office  in  the  State  of  New  York,  engaged 
in  the  express  business  in  the  United  States.  The  business 
is  carried  on  under  contracts  between  the  Company  and 
railroads  for  the  transportation  by  the  railroad  companies 
of  goods  forwarded  by  the  Express  Company,  upon  the 
pajrment  by  the  Express  Company,  as  compensation  for 
such  service,  of  a  certain  percentage  of  the  gross  receipts 
of  the  Express  Company  derived  from  the  business  car- 
ried over  the  lines  of  the  railroads.  Under  such  contracts 
the  Company  is  engaged  in  carrying  on  express  business 
over  many  lines  of  railroads  in  the  United  States,  amount- 
ing in  the  aggregate  to  some  30,000  miles  of  road.  It 
carries  on  express  business  in  this  manner  in  the  State  of 
Minnesota  upon  the  Chicago,  Rock  Island  &  Pacific 
Railway,  Duluth  &  Iron  Range  Railroad  and,  for  a  time, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway.  The  Com- 
pany has  offices  in  many  States,  the  District  of  Columbia 
and  Canada  and  in  various  European  countries.  It  has 
about  fifty  offices  in  the  State  of  Minnesota. 

The  law  in  question  (Revised  Laws  of  Minnesota, 
1905,  Chapter  11),  provides  for  the  taxation  of  express 
companies.    Section  1013  of  the  act  requires  every  ex- 
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press  company  doing  business  in  the  State,  between 
January  1  and  February  1,  to  file  with  the  state  auditor, 
in  such  f onn  as  he  may  prescribe,  a  statement,  duly  veri- 
fied, showing  the  entire  receipts,  including  all  sums  earned 
or  charged,  whether  received  or  not,  for  business  done 
within  the  State,  including  its  proportion  of  gross  receipts 
for  business  done  in  the  State  by  such  company  in  connec- 
tion with  other  companies.  The  statement  must  further 
show  the  amount  actually  paid  by  such  express  company 
to  the  railroads  within  the  State  for  the  transportation 
of  its  freight  for  the  year,  giving  the  amount  paid  to  each 
railroad  company;  and  also  show  the  entire  receipts  of 
the  company  for  business  done  within  the  State,  including 
its  proportion  of  gross  receipts  for  business  done  within 
the  State  in  connection  with  other  companies,  after  deduct- 
ing the  amounts  paid  for  transportation  to  railroads 
within  the  State.  Section  1015  provides  that  the  auditor 
shall  annually,  between  March  1  and  April  1,  ascertain 
the  gross  receipts  of  such  company  by  deducting  the  siuns 
thus  annually  paid  by  it  for  the  transportation  of  freight 
within  the  State  from  its  entire  receipts  for  business  done 
in  the  State,  including  its  proportion  for  business  done 
within  the  State  in  connection  with  other  companies. 

Section  1019  provides  that  annually,  on  or  before 
March  15,  the  auditor  shall  assess  upon  each  company  a 
tax  of  six  per  cent,  upon  its  gross  receipts  for  business  done 
in  the  State  for  the  preceding  calendar  year,  as  determined 
by  the  auditor,  which  shall  be  in  lieu  of  all  taxes  upon  its 
property,  and  shall  deliver  to  the  state  treasurer  for  col- 
lection a  draft  upon  the  company  for  such  sum. 

The  action  was  brought  by  the  State  of  Minnesota  to 
recover  certain  items  which  it  was  claimed  were  omitted 
from  the  returns  of  the  Express  Company,  and  which  were 
properly  the  subject  of  taxation  under  the  statute.  Under 
the  stipulated  facts  these  items  embraced  in  paragraph  III 
of  complaint,  Schedule  No.  1,  consist  of; 
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' '  Earnings  of  $54,200. 19  constituting  earnings  on  exjH'ess 
business  for  the  years  1899  to  1908,  inclusive,  which  expreoB 
business  was  made  up  entirely  of  shipn^nts  deliv^^  by 
the  shipper  to  an  express  company  in  the  State  of  Minne- 
sota, consigned  to  an  ultimate  consignee  at  a  second  point 
in  the  state  of  Minnesota,  which  shipnients  were  for- 
warded by  express  between  the  point  of  origin  and  point 
of  destination  over  lines  of  railroad,  which  lines  were  partly 
within  and  partly  without  the  state  of  Minnesota.  Tliat 
is  to  say,  all  of  these  shipments  necessarily  passed  out  of 
the  state  of  Minnesota  in  transit.  Said  amount,  namely, 
$54,209.19,  is  based  upon  the  total  earnings  on  said  ^p- 
ments  and  is  not  that  part  of  said  earnings  apportionable 
to  the  ta^ansportation  which  was  performed  within  the 
state  of  Minnesota.  In  arriving  at  said  amount  the  total 
earnings  received  by  the  Exjw^ss  C!ompany  upon  said 
shipments  have  been  taken  regardless  of  what  inx)portio]i 
of  the  through  carry  was  performed  i^ithin  the  state  af 
Minnesota.  About  91  per  cent  of  the  mileage  und^  this 
item  is  within  Minnesota.'' 

Alleged  onutted  earnings  on  which  back  taxes  were 
claimed  under  paragraph  III  of  complaint,  Schedule  No.  2, 
such  omitted  earnings  amounting  to  $9,702.89,  on  which 
back  taxes  were  claimed  of  $504.47,  were  made  up  as 
follows: 

"Earnings  derived  by  the  company  from  the  following 
express  shipments:  (a)  Shipments  received  by  an  express 
company  from  a  shipper  at  a  point  of  origin  outside  of  the 
state  of  Minnesota  addressed  to  and  destined  to  a  con- 
signee within  the  state  of  Minnesota;  or  (b)  shipments 
delivered  to  an  express  company  by  a  shipper  in  the  state 
of  Minnesota  and  addressed  to  and  destined  to  a  con- 
signee without  the  state  of  Minnesota;  or  (c)  ^pments 
delivered  to  an  express  company  by  a  shipp^  without  the 
state  of  Minnesota  and  addressed  to  and  destined  to  a  con- 
signee without  the  state  of  Minnesota,  passing  through  the 
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state  of  Minnesota  in  transit^  as  to  all  of  which  said  ship- 
ments, either  in  class  a,  class  b,  or  class  c,  the  defendant  re- 
ceived said  shipments  at  a  point  in  the  state  of  Minnesota 
and  forwarded  them  over  its  lines  to  a  second  point  within 
the  state  of  Minnesota,  the  transportation  while  in  the 
hands  of  the  defendant  being  performed  wholly  within  the 
state  of  Minnesota.  The  transportation  in  connection  with 
such  shipments  outside  of  the  state  of  Minnesota  was 
performed  by  connecting  companies  other  than  the  de- 
fendant. Each  of  said  shipments  which  constituted  said 
amount  of  $9,702.89  in  Schedule  No.  2  of  paragraph  III 
of  complaint  was  made  upon  a  through  rate  and  a  through 
waybill  and  bill  of  lading  showing  the  origin  and  ultimate 
destination  thereof,  and  consisted  of  a  single  transportation 
transaction  commencing  with  the  delivery  by  the  shipper 
to  an  express  company  and  continuing  until  and  not  end- 
ing before  the  delivery  of  the  shipment  to  the  consignee  at 
the  point  of  ultimate  destination  to  which  the  shipment 
was  addressed.'' 

Taxes  are  not  claimed  or  collected  upon  shipments  of 
express  matter  in  the  classes  named  where  the  same  express 
company  performs  the  transportation  service  both  within 
and  without  the  State  of  Minnesota. 

A  question  was  also  made  as  to  the  constitutional  valid- 
ity of  the  tax  upon  money  orders  issued  by  the  express 
company,  but  that  objection  has  not  been  pressed  in 
argument  here. 

The  plainti£f  in  error  contends  that  the  assessment  of  the 
tax  upon  its  earnings  from  shipments  by  a  consignor  in 
the  State  of  Minnesota  to  an  ultimate  consignee  within 
the  State,  which  shipments  were  forwarded  by  express 
between  the  points  of  origin  and  destination  over  railroads 
partly  within  and  partly  without  the  State  of  Minnesota 
(paragraph  III,  Schedule  No.  1),  is  an  unconstitutional 
exaction,  in  that  it  is  an  attempt  of  the  State  to  regulate 
interstate  conmierce,  and  is  without  due  process  of  law. 
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As  to  such  shipments,  the  Supreme  Court  held  that  nine 
per  cent,  of  the  taxes  claimed  on  this  class  of  earnings 
should  be  deducted  from  the  amount  of  the  recovery  al- 
lowed in  the  court  of  original  jurisdiction,  since  it  was 
disclosed  that  only  91  per  cent,  of  the  mileage  was  within 
the  State.  For  this  part  of  the  decision  the  Minnesota 
court  relied  upon  Lehigh  Valley  R,  R.  Co.  v.  Pennsylvania^ 
145  U.  S.  192.  An  examination  of  that  case  shows  that 
it  is  decisive  of  the  present  one  on  this  point,  and  we  need 
not  further  discuss  this  feature  of  the  case. 

As  to  the  transportation  described  in  paragraph  III, 
Schedule  No.  2,  from  points  within  the  State  to  points 
without  the  State,  from  points  without  the  State  to  points 
within  the  State,  and  from  points  without  the  State  to 
points  without  the  State,  passing  through  the  State,  the 
transportation  outside  of  the  State  being  performed  by 
connecting  companies,  the  Supreme  Court  of  Minnesota 
held  that  it  was  the  intention  of  the  legislature,  in  the 
statute  under  consideration,  to  include  the  earnings  from 
these  classes  withia  the  State  in  the  gross  receipts  upon 
which  the  tax  is  based.  This  construction  of  the  statute 
is  binding  upon  us. 

The  transportation  was  made  upon  a  through  rate  and 
through  bill  of  lading,  and,  it  is  stipulated,  consisted  of  a 
single  transportation  transaction,  commencing  with  the 
delivery  by  the  shipper  to  the  Express  Company  and  con- 
tinuing until  the  delivery  of  the  shipment  to  the  consignee 
at  the  ultimate  destination.  This  was  clearly  interstate 
commerce,  and  the  Federal  question  niade  in  this  connec- 
tion is:  Is  this  tax  a  burden  upon  interstate  commerce, 
and,  therefore,  an  infraction  of  the  exclusive  power  of  Con- 
gress, under  the  Constitution,  to  regulate  commerce  among 
the  States? 

It  is  thoroughly  well  settled  in  this  court  that  state  laws 
may  not  burden  interstate  commerce.  As  one  form  of 
burden  may  exist  in  taxing  the  conduct  of  interstate 
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commerce,  such  taxation  has  been  uniformly  condemned. 
Examples  of  cases  of  that  character  may  be  found  in  Fargo 
V.  Michigan,  121  U.  S.  230;  Philadelphia  &  SoiUhem 
Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326;  Ratterman  v. 
Western  Union  Telegraph  Co.,  127  U.  S.  411;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640;  Western  Union  Telegraph  Co. 
V.  Pennsylvania,  128  U.  S.  39;  Western  Union  Telegraph 
Co.  V.  Alabama,  132  U.  S.  472;  Galveston,  Harrisburg  & 
San  Antonio  Ry.  Co.  v.  Texas,  210  U.  S.  217. 

While  we  have  no  disposition  to  detract  from  the  au- 
thority of  these  decisions,  this  court  has  had  also  to  con- 
sider and  determine  the  effect  of  statutes  which  undertake 
to  measure  a  tax  within  the  legitimate  power  of  the  State 
by  receipts  which  came  in  part  from  business  of  an  inter- 
state character.  In  that  class  of  cases  a  distinction  was 
drawn  between  laws  burdening  interstate  commerce,  and 
laws  where  the  measure  of  a  legitimate  tax  consists  in  part 
of  the  avails  or  income  from  the  conduct  of  such  commerce. 

In  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217,  this 
court  sustained  a  tax  which  required  every  railroad  oper- 
ated within  the  State  to  pay  an  annual  tax  for  the  privi- 
lege of  exercising  its  franchises  therein,  determined  upon 
a.  proportion  of  gross  transportation  receipts,  which  in 
that  case  were  shown  to  be  those  of  a  railroad  partly 
within  and  partly  without  the  State,  such  gross  receipts 
being  derived  from  its  entire  business,  state  and  interstate. 
The  resort  to  the  gross  receipts,  in  the  opinion  of  the  court, 
was  merely  a  means  of  ascertaining  the  business  done  by 
the  corporation,  and  thus  measuring  the  tax,  which  was 
held  to  be  within  the  power  of  the  State. 

In  Wisconsin  &  Michigan  Railway  Co.  v.  Powers,  191 
U.  S.  379,  a  tax  was  sustained  which  made  the  income 
of  the  railway  company  within  the  State,  including  inter- 
state earnings,  the  prima  facte  measure  of  the  value  of 
the  property  within  the  State  for  the  purpose  of  taxation. 
In  the  course  of  the  opinion  this  court  said  (p.  387) : 
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''  In  form  the  tax  is  a  tax  on  Hhe  property  and  business 
of  such  railroad  corporation  operated  within  the  State/ 
computed  upon  certain  percentages  of  gross  income.  The 
jyrima  fade  measure  of  the  plaintiff's  gross  income  is  sub- 
stantially that  which  was  approved  in  Maine  v.  Qrani 
Trunk  Railway  Co.,  142  U.  S.  217." 

A  question,  in  principle,  not  unlike  the  one  here  pre- 
sented, came  before  this  court  in  Flird  v.  Stone  Tracy  Co., 
220  U.  S.  107.  In  that  case  it  was  contended  that  the 
income  of  the  corporations  sought  to  be  taxed  under  the 
Federal  law,  included,  as  to  some  of  the  companies,  larg^ 
investments  in  municipal  bonds  and  other  securities  be- 
yond the  Federal  power  of  taxation.  It  was  held,  after  a 
review  of  some  of  the  previous  cases  in  this  court,  that, 
where  the  tax  was  within  the  legitimate  authority  of  the 
Federal  Government,  it  might  be  measured,  in  part,  by 
the  income  from  property  not  in  itself  taxable,  and  the 
distinction  was  undertaken  to  be  pointed  out  between  an 
attempt  to  tax  property  beyond  the  reach  of  the  taxing 
power  and  to  measure  a  legitimate  tax  by  income  ^rived, 
in  part  at  least,  from  the  use  of  such  property.  Flint  v. 
SUme  Tracy  Co.,  supra,  162,  3,  4  and  5. 

The  right  of  the  State  to  tax  property,  although  it. is 
used  in  interstate  commerce,  is  thoroughly  wdl  settled. 
Postal  Telegraph  Co.  v.  Adams,  155  U.  S.  688;  PvUvMin's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18;  Ficklen  v. 
Shelby  County,  145  U.  S.  1,  22.  The  difficulty  has  been, 
and  is,  to  distinguish  between  legitimate  attempts  to 
exert  the  taxing  power  of  the  State  and  those  laws  which, 
though  in  the  guise  of  taxation,  impose  real  burdens  upon 
interstate  commerce  as  such.  This  difficulty  was  recog- 
nized in  Galveston,  Harrisbwrg  &  San  Anlanio  Ry.  Co.  v. 
Texas,  210  U.  S.  supra,  wherein  the  possible  differences 
between  the  decisions  in  Philadelphia  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  supra,  and  Maine  v.  Grand  Trunk 
Ry.  Co.,  142  U.  S.  supra,  were  commented  upon  and  ex- 
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plained.  Mr.  Justice  Holmes,  speaking  for  the  court, 
said  (p.  227): 

"'By  whatever  name  the  exaction  may  be  called,  if  it 
amounts  to  no  more  than  the  ordinary  tax  upon  property 
or  a  just  equivalent  therefor,  ascertained  by  reference 
thereto,  it  is  not  open  to  attack  as  inconsistent  with  the 
Constitution.'  Postal  Telegraph  Cable  Co.  v.  Adams,  155 
U.  S.  688,  697.  See  New  York,  Lake  Erie  &  Western  R.  R. 
Co.  V.  Pennsylvania,  158  U.  S.  431, 438, 439.  The  question 
is  whether  this  is  such  a  tax.  It  appears  sufficiently,  per- 
haps from  what  has  been  said,  that  we  are  to  look  for  a 
practical  rather  than  a  logical  or  philosophical  distinction. 
The  State  must  be  allowed  to  tax  the  property  and  to  tax 
it  at  its  actual  value  as  a  going  concern.  On  the  other 
hand  the  State  cannot  tax  the  interstate  business.  The 
two  necessities  hardly  admit  of  an  absolute  logical  recon- 
ciliation. Yet  the  distinction  is  not  without  sense.  When 
a  legislature  is  trjdng  simply  to  value  property,  it  is  less 
likely  to  attempt  to  or  effect  injurious  regulation  than 
when  it  is  aiming  directly  at  the  receipts  from  interstate 
commerce.  A  practical  line  can  be  drawn  by  taking  the 
whole  scheme  of  taxation  into  account.  That  must  be 
done  by  this  court  as  best  it  can." 

In  that  case  the  statute  of  Texas  was  condemned,  be- 
cause it  appeared  to  the  court  to  be  an  attempt  to  reach 
the  receipts  from  interstate  comm«"ce  by  a  tax  of  one  per 
cent.,  or  what  was  equal  to  the  same  thing,  on  gross  re- 
ceipts arising  from  such  commerce,  when  it  appeared  from 
the  judgment  of  the  state  court  and  the  argument  on  behalf 
of  the  State  that  another  tax  on  the  property  had  already 
been  levied,  covering  its  full  value  as  a  going  concern. 
The  tax  under  consideration  was  held  to  be  merely  an 
efiFort  to  reach  the  gross  receipts,  not  di^uised  by  the 
name  of  an  occupation  tax  or  in  any  way  helped  by  the 
words  ''equal  to." 

Upon  like  reasoning  the  statute  of  Oklahoma  was  con- 
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demned  in  the  case  of  Oklahoma  v.  Wells,  Fargo  &  Co., 
decided  to-day,  ante,  p.  298. 

Appreciating  the  difficulty  emphasized  in  the  Galr 
veston  Case  of  drawing  the  line  betwejen  taxes  that  burden 
interstate  commerce  and  those  whereby  the  legislature 
is  simply  undertaking  to  impose  a  property  tax  within 
its  legitimate  power,  measured  in  part  by  the  income  from 
interstate  commerce  transactions,  how  does  the  present 
case  stand?  The  Supreme  Court  of  Minnesota  construed 
the  tax  to  be  a  property  tax,  measured  by  the  gross  earn- 
ings within  the  State,  which,  under  their  construction 
of  the  tax,  included  the  earnings  here  in  question.  That 
court  held  that  the  statute  was  part  of  a  system  long  in 
force  in  Minnesota,  passed  under  the  authority  of  the 
state  constitution,  and  was  intended  to  afford  a  means  of 
valuing  the  property  of  express  companies  within  the 
State.  While  the  determination  that  the  tax  is  a  property 
tax  measured  by  gross  receipts  is  not  binding  upon  this 
court,  we  are  not  prepared  to  say  that  this  conclusion 
is  not  well  founded,  in  view  of  the  provisions  and  purposes 
of  the  law. 

The  statute  itself  provides  that  the  assessments  under 
it  *' shall  be  in  lieu  of  all  taxes  upon  its  property."  In 
other  words,  this  is  the  only  mode  prescribed  in  Minne- 
sota for  exercising  the  recognized  authority  of  the  State 
to  tax  the  property  of  express  companies  as  going  concerns 
within  its  jurisdiction.  If  not  taxed  by  this  method,  the 
property  is  not  taxed  at  all.  In  this  connection,  the 
language  of  Mr.  Justice  Peckham  in  McHenry  v.  AJfard, 
168  U.  S.  651,  671,  while  it  was  not  necessary  to  the  de- 
cision of  the  case,  is  nevertheless  apposite: 

'*When  it  is  said,  as  it  is  in  this  act,  that  the  tax  col- 
lected by  this  method  shall  be  in  lieu  of  all  other  taxes 
whatever,  it  would  seem  that  it  might  be  claimed  with 
great  plausibility  that  a  tax  levied  under  such  circum- 
stances and  by  such  methods  was  not  in  reality  a  tax  upon 
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the  gross  earnings,  bat  was  a  tax  upon  the  lands  and 
other  property  of  the  company,  and  that  the  method 
adopted  of  arriving  at  the  sum  which  the  company  should 
pay  as  taxes  upon  its  property  was  by  taking  a  percentage 
of  its  gross  earnings.'' 

The  tax  in  the  present  case  is  not  like  those  held  in- 
valid in  the  Galveston  Case  and  the  Oklahoma  Case,  being 
in  addition  to  other  state  taxation  reaching  the  property 
of  all  kinds  of  the  express  company.  The  tax  to  be  col- 
lected in  part  from  the  earnings  of  interstate  conimerce 
was  part  of  a  scheme  of  taxation,  seeking  to  reach  the 
value  of  the  property  of  such  companies  in  the  State, 
measured  by  the  receipts  from  business  done  within 
the  State.  The  statute  was  not  aimed  exclusively  at 
the  avails  of  interstate  commerce  {Philadelphia  Steam- 
ship Co.  V.  Pennsylvania^  supra),  but,  as  in  the  Maine 
Case,  was  an  attempt  to  measure  the  amount  of  tax  within 
the  admitted  power  of  the  State  by  income  derived,  in 
part,  from  the  conduct  of  interstate  commerce.  The 
property  of  express  companies,  being  much  of  it  of  an 
intangible  character,  is  difficult  to  reach  and  properly 
assess  for  taxation.  This  diflSculty  led  this  court  in  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  194;  S.  C,  166  U.  S.  186, 
to  sustain  a  tax  upon  the  property  of  an  express  company, 
which  property  was  considered  a  part  of  one  money- 
earning  organization  extending  through  many  States. 

As  this  court  said  in  Postal  Tel.  Co.  v.  Adams,  155  U.  S. 
688-696,697: 

"Doubtless,  no  State  could  add  to  the  taxation  of 
property  according  to  the  rule  of  ordinary  property  tax- 
ation, the  burden  of  a  license  or  other  tax  on  the  privilege 
of  using,  constructing,  or  operating  an  instrumentality 
of  interstate  or  international  commerce  or  for  the  carrying 
on  of  such  conmierce;  but  the  value  of  property  results 
from  the  use  to  which  it  is  put  and  varies  with  the  profit- 
ableness of  that  use,  and  by  whatever  name  the  exaction 
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may  be  called,  if  it  amounts  to  no  more  than  the  ordinary 
tax  upon  property  or  a  just  equiyalent  therefor,  ascertained 
by  reference  thereto,  it  is  not  open  to  attack  as  inconsistent 
with  the  Constitution." 

We  think  the  tax  here  in  question  comes  witiun  this 
principle.  There  is  no  suggestion  in  the  present  record, 
as  was  shown  in  Fargo  v.  Harlj  193  U.  S.  490,  that  the 
amount  of  the  tax  is  unduly  great,  having  reference  to 
the  real  value  of  the  property  of  the  company  within  the 
State  and  the  assessment  made.  The  statute  embraces 
receipts  from  all  the  business  done  within  the  State, 
including  much  which  is  purely  local. 

Upon  the  whole,  we  think  the  statute  falls  within  that 
class  where  there  has  been  an  exercise  in  good  faith  of  a 
legitimate  taxing  power,  the  measure  of  which  taxation 
is  in  part  the  proceeds  of  interstate  conmierce,  which 
could  not,  in  itself,  be  taxed,  and  does  not  fall  withm 
that  class  of  statutes  uniformly  condenmed  in  this  court, 
which  show  a  manifest  attempt  to  burden  the  conduct 
of  interstate  commerce,  such  power,  of  course,  being 
beyond  the  authority  of  the  State. 

We  find  no  error  in  the  judgment  of  the  SuiN:'eme  Court 
of  the  State  of  Minnesota,  and  it  is 
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LINCOLN  GAS  AND  ELECTRIC  LIGHT  CO.  v. 
CITY  OF  LINCOLN. 

APPEAL  FEOH  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE   DISTRICT  OF  NEBRASKA. 

No.  83.    Argued  December  6,  7,  1911.— Decided  February  19,  1912. 

Every  legislative  rate  case  presents  three  questions  of  prime  impor- 
tance: rea8(»iable  value  of  the  plant;  probable  effect  of  the  reduced 
rate  upon  future  net  income;  deductions  from  gross  receipts' as  a 
fund  to  preserve  plant  from  depreciation. 

A  legislative  rate  for  a  public  service  corporation  is  presumed  to  be 
sufficient  to  produce  a  fair  return  on  the  plant,  and  the  burden  of 
showing  that  it  is  confiscatory  rests  upon  those  attacking  it. 

A  public  service  corporation  is  entitled  to  a  fair  return  upon  the  fair 
value  of  the  plaat  at  the  time  of  the  mquiry  as  to  reasonableness  of 
rates  imposed,  San  Diego  Land  <fc  Town  Co,  v.  Jasper ,  189  U.  S.  439; 
but  in  this  case  not  decided  what  such  a  rate  would  be  on  a  gas  and 
electric  plant  in  Nebraska. 

Where  a  legislative  rate  contest  involves  ascertainment  by  testimony 
of  experts  and  auditors  of  valuation  of  plant,  capitalization,  gross 
receipts,  nei  earnings,  depreciation  and  other  elements,  the  proper 
practice  is  to  refer  the  case  at  the  outset  to  a  skilled  master,  upon 
whose  report  q)ecific  arors  can  be  assigned  and  ruled  upon.  Chicago , 
MUwavkee  &  St.  Paul  Railway  v.  Tompkins,  176  U.  S.  167. 

What  sum  should  be  annually  deducted  from  gross  or  net  receipts  of 
a  public  service  corporation  for  depreciation  and  replacement  and 
how  it  should  be  applied,  are  novel  and  grave  problems,  and,  in  the 
absence  of  a  full  report  as  to  every  element  involved,  this  court  is 
not  justified  in  passing  upon  them. 

The  operation  of  an  ordinance  establishing  a  rate  for  gas  will  not  be 
enjoined  unless  complainant  enters  into  a  bond  to  account  to  con- 
sumers for  all  overcharges  in  case  the  ordinance  is  eventually  sus- 
tained. 

The  facts,  which  involve  the  validity  of  an  ordinance  of 
the  City  of  Lincoln,  Nebraska,  regulating  charges  for 
gas  furnished  to  consumers,  are  stated  in  the  opinion. 


Digitized  by  VjOOQIC 


350  OCTOBER  TERM,  1911. 

Argument  for  Appellant.  223  U.  S. 

Mr.  Halleck  F.  Rose,  with  whom  Mr.  Charles  A.Frueauffj 
Mr.  Edmund  C.  Strobe  and  Mr.  John  F.  SUrui  were  on  the 
brief,  for  appellant : 

Any  deprivation  of  the  right  of  a  public  utility  com- 
pany to  a  reasonable  return  upon  the  value  of  its  property 
devoted  to  the  public  service,  accomplished  by  legislative 
adoption  of  inadequate  rates,  is  a  deprivation  of  property 
without  due  process  of  law,  and  a  confiscation  thereof  to 
the  public  use  without  just  compensation,  and  a  denial 
of  the  equal  protection  of  the  laws,  in  violation  of  the 
Fourteenth  Amendment.  ChicagOy  M.  &  St.  P.  R.  Co.  v. 
Mirinesola,  134  U.  S.  418;  Reagan  v.  Farmers'  L.  &  T. 
Co.,  154  U.  S.  362;  Smyth  v.  Ames,  169  U.  S.  466;  San 
Diego  L.  &  T.  Co.  v.  National  City,  174  U.  S.  739;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167;  Minr 
neapolis  &  St.  L.  R.  Co.  v.  Minnesota,  186  U.  S.  257; 
Atlantic  Coast  Line  v.  North  Carolina  Corp.  Com.,  206 
U.  S.  1. 

Appellant's  case  as  made  by  the  proofs,  ought  not  to 
be  prejudiced  by  the  circumstances  that  it  sought  injunc- 
tive relief  in  the  first  instance,  without  submitting  to  the 
confiscatory  rates.  WiUcox  v.  Consolidaied  Gas  Co.,  212 
U.  S.  40. 

The  inviolability  of  property,  under  the  rule  of  the 
Constitution,  prohibits  establishment  of  gas  rates  in 
Lincoln,  Nebraska,  at  a  rate  so  low  as  to  deprive  the 
capital  employed  in  that  service  of  a  smaller  rate  of  earn- 
ing than  eight  per  cent.  WiUcox  v.  Consolidated  Gas  Co., 
212  U.  S.  40,  51 ;  State  Journal  Printing  Co.  v.  Madison  Gas 
&  Electric  Co.,  4  Wis.  R.  C.  R.  464. 

As  to  what  is  a  reasonable  rate  of  net  earnings,  see 
Water  Co.  v.  Des  Moines,  September  16,  1911,  192  Fed. 
Rep.  193;  Havelock  v.  Lincoln  Traction  Co.,  May  17, 1911 
(see  Report  Nebraska  State  Railway  Commission  for 
1911),  both  holding  that  where  the  rate  of  interest  on 
fixed  interest-bearing  securities  in  any  given  locality  is 
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five  per  cent.,  a  maximum  return  to  the  investors  in  elec- 
tric railways  would  not  be  unreasonable  or  excessive  at 
eight  per  cent. 

The  prevailing  rates  of  interest  in  the  community 
where  the  enterprise  is  executed  cannot  be  wholly  ignored. 
While  the  court  has  not  committed  itself  to  the  doctrine 
that  earnings  may  not  be  reduced,  in  any  case,  below  the 
legal  rate,  there  is  reason  and  authority  for  the  contention 
that  the  fair  return  required  by  the  Constitution  must 
not  be  less  than  the  legal  rate  of  interest.  Brymer  v.  BiUler 
Water  Co.,  179  Pa.  St.  251;  Pa.  R.  Co.  v.  Philadelphia 
County y  220  Pa.  St.  115;  Chicago  Union  Traction  Co.  v. 
Board  of  Equalizalionj  114  Fed.  Rep.  561;  LouisviUe  & 
N.  R.  Co.  V.  Brcnvn,  123  Fed.  Rep.  951;  Central  R.  Co. 
V.  R.  Com.,  161  Fed.  Rep.  925;  Milwaukee  Electric  R.  & 
L.  Co.  V.  Milwaukee,  87  Fed.  Rep.  585;  Southern  P.  Co.  v. 
Railroad  Commissioners,  78  Fed.  Rep.  261;  People  v. 
Tax  Commissioner,  12  N.  Y.  Supp.  392;  Spring  Valley 
Water  Works  v.  San  Francisco,  124  Fed.  Rep.  598. 

That  appellant's  stocks  and  bonds  are  in  excess  of  the 
cost  of  the  plant  is  shown  not  to  have  added  to  the  cost 
of  the  service,  nor  increased  the  cost  of  operation  and 
maintenance. 

In  practical  operation,  the  gas  service  furnished  by 
appellant  is  necessarily  burdened  with  an  aimual  deprecia- 
tion charge,  exceeding  $20,000.  Appellant  is  not  com- 
pensated for  this  necessary  cost  of  the  service  under  the 
dollar  rate;  and  the  consequent  burden  upon  appellant's 
general  revenues,  from  this  cause,  was  not  accounted  for 
in  the  opinion  and  decree  of  the  Circuit  Court. 

Employment  of  the  sinking  fimd  method  of  computing 
depreciation,  whereby  the  public  appropriates  the  earnings 
accumulated  at  compound  interest  on  each  item  of  annual 
depreciation  during  the  life  term  of  the  equipment,  is 
neither  lawful  nor  compatible  with  the  system  of  valuing 
the  whole  property  for  revenue  purposes  at  its  depre- 
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ciated  value.  KnoxvUle  v.  KiwxmUe  WeJber  Co.y  212  U.  S. 
13;  Willcoz  V.  Consolidated  Gas  Co.,  212  U.  S.  52. 

The  reduction  of  appellant's  revenues  by  the  municipal 
regulations  adopted,  and  the  occ\4>ation  taxes  levied,  in 
1906,  was,  on  its  face,  so  radical  and  destructive,  in  view 
of  appellant's  past  experience,  that  appellant  could  not 
acconunodate  its  business  thereto.  Insolvency  or  resist- 
ance of  further  rate  reductions  were  its  only  alternatives. 

The  issue  is  whether  the  ordinance  requiring  the  dollar 
rate  to  become  effective  December  1,  1906,  is  valid;  not 
whether  the  lapse  of  time  would  develop  conditions  justify- 
ing that  rate  at  some  future  date,  but  whether  its  enforce- 
ment at  the  time  it  was  assailed  by  the  bill  and  arrested 
by  injunction  would  have  operated  to  confiscate  the  whole 
or  a  part  of  appellant's  fair  and  just  capital  earnings. 

The  valuation  of  $566,073.59  on  which  the  Circuit 
Court  found  appellant  was  entitled  to  a  reasonable  return, 
is  much  less  than  the  actual  capital  employed  in  its  gas 
service,  as  shown  by  the  proofs. 

There  should  be  included  in  the  valuation  portion  of 
appellant's  capital  represented  by  the  use  of  or  interest 
on  money  expended  in  construction  of  its  plant  during 
the  period  of  building,  and  until  it  was  possible  to  put  it 
on  some  reasonable  revenue  basis  to  enable  the  plant  to 
carry  its  own  interest  or  an  equivalent  capital  earning 
burden.  The  interest,  or  charge  for  use  of  the  capital,  is 
incident  to  and  a  part  of  the  cost  of  construction^  If  not 
allowed  in  the  construction  accoimt,  it  is  wholly  lost  to 
the  investor.  Brunswick  District  v.  Maine  Water  Co., 
99  Maine,  371;  Shepard  v.  Northern  Pac,  Ry.  Co.,  184 
Fed.  Rep.  809. 

Some  substantial  sum  should  be  allowed  as  a  capital 
investment  for  franchise  rights,  or  "going  value,"  or  both. 
The  items  of  franchise  and  going  value  both  represent 
legitimate  subjects  for  investment  of  the  primary  capital. 
Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  311,  346; 
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Waterworks  v.  Kansas  CUyy  62  Fed.  Rep.  863;  Omaha  v. 
Omaha  Water  Co.,  218  U.  S.  202. 

If  capital  valuations  be  tested  by  actual  experience  in 
construction,  or  by  the  purchase  price  paid  by  the  present 
owner,  the  sum  stated  in  the  opinion  of  the  lower  court 
must  be  greatly  increased.  Smyth  v.  Ames,  169  U.  S.  546, 
547. 

The  validity  of  that  part  of  the  decree  which  arrests 
the  operation  of  the  occupation  tax  ordinance,  so  far  as 
questioned  by  the  city  on  jurisdictional  groimds,  should 
be  determined  on  this  appeal. 

Mr.  Fred  C.  Foster  and  Mr.  W.  M.  Morning  for  appel- 
lees: 

The  fixing  of  rates  to  be  charged  by  public  service 
corporations  is  a  legislative  act,  whether  the  rate  is  fixed 
by  direct  act  of  the  legislature,  or  by  a  subordinate  body 
or  board  exercising  delegated  authority.  KnoxviUe  v. 
Water  Co.,  212  U.  S.  1;  McChord  v.  Louismlle  A  N.  R. 
Co.,  183  U.  S.  483;  Smyth  v.  Ames,  169  U.  S.  466;  AOantic 
Coast  Line  v.  Nor.  Car.  Corp.  Com.,  206  U.  S.  1 ;  Saratoga 
Springs  v.  Saratoga  Gas  Co.,  191  N.  Y.  123;  Reagan  v. 
Farmers'  L.  &  T.  Co.,  154  U.  S.  362,  395;  KnoxmUe  v. 
Water  Co.,  212  U.  S.  1;  WiUcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19. 

The  rate  fixed  by  this  ordinance  not  having  been  put 
to  a  practical  test,  but  having  been  suspended  by  this 
injunction,  the  ordinance  will  be  upheld  unless  the  case 
is  one  leaving  no  just  or  fair  doubt  that  the  rate,  if  en- 
forced, would  be  confiscatory.  Cases  supra,  and  San 
Diego  Land  Co.  v.  National  C%,  174  U.  S.  739;  San  Diego 
Land  Co.  v.  Jasper,  189  U.  S.  439.    That  is  not  this  case. 

In  an  investigation  of  the  legality  of  maximum  rates 

fixed  by  law,  to  be  charged  by  public  service  corporations, 

two  principal  questions  are  to  be  considered:  The  present 

reasonable  value  of  the  property  or  plant  devoted  by  the 
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corporation  to  the  public  service;  the  net  earning?  prob- 
ably arising  under  the  new  rate  established.  The  new 
rate  permits  the  net  earnings  of  the  corporation  which 
would  probably  arise  from  the  operation  of  its  business 
after  deducting  necessary  and  reasonable  charges  and 
expenses  to  be  a  fair  retiun  upon  the  value  of  that  which 
it  employs  for  the  public  convenience.  Cases  supra  and 
Smyth  V.  AmeSf  169  U.  S.  466;  Grain  Shippers  v.  RaUr 
road  Co.,  8 1.  C.  C.  Rep.  158;  Steenerson  v.  Great  Northern 
Ry.  Co.f  69  Minnesota,  353;  Darwille  v.  Souihem  Ry.  Co., 
8  I.  C.  C.  Rep.  409;  Redlands  &c.  Co.  v.  Redlands,  121 
California,  365;  American  Asphalt  Assn.  v.  Uintah  Ry. 
Co.,  13  I.  C.  C.  Rep.  207. 

In  estimating  the  present  reasonable  value  of  appel- 
lant's property  devoted  to  the  public  service  in  the  opera- 
tion of  its  gas  business,  from  whatever  standpoint  it  is 
discussed,  it  cannot  exceed  the  amount  found  below. 

It  is  the  duty  of  a  public  service  corporation  to  provide 
a  reconstruction  fund  to  take  care  of  new  construction 
and  all  permanent  improvements,  and  these  should  not 
be  charged  to  operating  expenses.  lU.  Cent.  R.  Co.  v.  Int. 
Com.  Comm.f  206  U.  S.  441;  Wyman,  Pub.  Service  Corp., 
§  1163. 

Where  items  of  this  character  have  been  paid  for  from 
current  receipts  and  charged  to  operating  expense,  they 
should  be  excluded  from  consideration  in  estimating  the 
value  of  the  property  upon  which  the  company  is  en- 
titled to  earn  dividends,  or  excluded  from  the  operating 
expenses  of  a  single  year.  San  Diego  Water  Co.  v.  San 
Diego,  118  California,  556,  574;  lU.  Cent.  R.  Co.  v.  IrUer- 
slate  Commerce  Com.,  206  U.  S.  441. 

No  part  of  a  depreciation  fund,  accumulated  by  a  public 
service  corporation  from  its  receipts,  can  be  added  to 
the  capital  upon  which  it  is  entitled  to  earn  dividends, 
and  where  this  has  been  done  the  burden  is  on  the  com- 
pany to  show  to  what  extent  it  has  been  done,  in  order 
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that  it  may  be  segregated  in  a  rate  investigation.  Water 
Co.  V.  KnoxvUle,  supra;  Louisiana  Railroad  Coram,  v. 
Cumberland  T.  &  T.  Co.,  212  U.  S.  414. 

Capitalization  affords  no  evidence  of  present  value. 
KnoxtnUe  v.  Water  Co.,  212  U.  S.  1;  Smyth  v.  Ames,  169 
U.  S.  466;  San  Diego  Water  Co.  v.  San  Diego,  118  Cali- 
fomia,  566;  Water  Co.  v.  Redlands  (Cal.),  53  Pae.  Rep. 
843;  SouOiem  Pac.  Co.  v.  Bartine,  170  Fed.  Rep.  725,  751; 
San  Diego  L.  &  T.  Co.  v.  Jasper,  189  U.  S.  439. 

The  income  of  the  year  succeeding  the  passage  of  the 
ordinance  is  proper  to  be  considered,  even  though  the 
ordinance  has  not  been  put  into  effect.  Water  Co.  v. 
KnoxmUe,  212  V.  S.1,U. 

The  value  of  the  franchise  should  not  be  included. 
WiUcox  V.  Gas  Co.,  212  U.  S.  19,  distinguished;  Wyman  on 
Public  Service  Corporations,  §  1104. 

In  this  case  there  is  no  evidence  of  franchise  value. 

Before  a  pubUc  service  corporation  can  successfully 
attack  a  legislative  rate  as  confiscatory,  it  must  show  that 
the  effect  of  the  operation  of  the  rate  will  so  reduce  the 
earnings  from  its  entire  business  as  to  deprive  it  of  a  rea- 
sonable return  upon  the  value  of  its  entire  property  used 
in  the  public  service.  St.  Louis  R.  R.  Co.  v.  Gill,  156 
U.  S.  649;  People  ex  rel.  v.  AUon  Ry.,  176  lUmois,  512; 
Delaware  St.  Grange  v.  N.  Y.  Ry.  Co.,  3  I.  C.  C.  Rep.  554; 
WiUcesbarre  v.  Spring-Brook,  4  Lack.  Leg.  News.  367; 
Steenerson  v.  Great  Northern,  69  Minnesota,  353;  M.  &  S. 
R.  Co.  V.  Minnesota,  186  U.  S.  257;  St.  John  v.  Railway, 
22  Wallace,  136;  So.  Pac.  Ry.  v.  Railroad  Co.,  78  Fed.  Rep, 
236;  AOanJtic  Coast  Line  v.  Nor.  Car.  Corp.,  206  U.  S.  1. 

The  burden  of  proof  is  on  the  corporation  to  show 
proper  apportionment,  and  the  right  to  segregate  the  two 
departments  of  the  corporation  (if  it  exists  at  all)  so  as 
to  enable  complainant  to  withdraw  from  this  investigation 
all  of  the  property  and  earnings  of  the  electrical  depart- 
ment, imposes  the  burden  upon  the  company  to  make 
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full  and  detailed  disclosure  of  the  facts  necessary  to  enable 
the  court  to  intelligently  determine  that  apportionment. 
Grand  Trunk  Ry.  Co.  v.  Wellman,  143  U.  S.  339,  345; 
State  V.  Adams  Express  Co.  (Neb.),  122  N.  W.  Rep.  691; 
Steenerson  v.  Greai  Northern,  69  Minnesota,  353. 

A  sufficient  showing  must  be  made  by  a  public  service 
company  when  it  assails  a  rate  as  confiscatory,  that  it 
cuts  down  its  net  income  below  the  point  of  reasonable 
compensation.    Cases  supra. 

In  WUlcox  V.  Gas  Co.,  supra,  this  court  recognized  the 
strong  probability  that  the  earnings  would  increase  imder 
the  reduced  rate  as  a  factor  to  be  considered. 

Rates  may  be  unreasonable  and  yet  not  confiscatory. 
Railroad  Commission  v.  Cumberland  T.  &  T.  Co.,  212  U.  S. 
414,  420;  San  Diego  Land  Co.  v.  Jasper,  189  U.  S.  439; 
Southern  Pac.  v.  Bartine,  170  Fed.  Rep.  727. 

The  court  will  not  concern  itself  with  the  matter  of 
alleged  discrimination  between  customers,  nor  as  to 
whether  the  new  rate  might  operate  to  require  some  cus- 
tomers to  be  carried  at  a  loss,  so  long  as  the  rate  will  yield 
a  reasonable  rate  of  return  on  the  entire  business.  WiUcax 
V.  Gas  Co.,  212  U.  S.  19;  Nor.  Pac.  R.  Co.  v.  North  Dakota, 
216  U.  S.  279;  St.  Louis  R.  R.  Co.  v.  GiU,  156  U.  S.  649; 
People  ex  rel.  v.  Alton  Ry.,  176  Illinois,  512,  and  other 
cases,  supra. 

Mr.  Justice  Lubton  deliva*ed  the  opinion  of  the 
court. 

This  case  involves  the  validity  of  an  ordinance  regulat- 
ing the  appellant's  charges  for  gas  furnished  to  consumers, 
and  forbidding  a  charge  in  excess  of  one  dollar  per  thousand 
feet.  The  bill  assailed  the  rate  as  confiscatory,  and,  there- 
fore, a  taking  of  property  without  compensation.  The 
ordinance  rests  upon  legislative  power  to  regulate  the 
charges  of  such  public  service  companies. 
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The  sufficiency  of  the  price  prescribed  to  produce  a 
fair  profit  upcm  the  value  of  the  property  employed  in  the 
business  is  to  be  strongly  presumed.  The  burden  of 
showing  its  confiscatory  character  rests,  therefore,  upon 
the  complaining  company. 

The  court  below,  upon  a  final  hearing,  held  that  the 
appellant  had  not  made  out  its  case  and  dismissed  the 
bill,  with  leave  to  renew  the  litigation,  if,  upon  actual 
operation  under  the  ordinance,  the  returns  upon  its  busi- 
ness should  not  prove  reasonably  remunerative.  The 
ordinance  was  never  put  in  force.  Within  a  few  days 
after  it  went  into  eflfect  this  bill  was  filed  and  an  injunc- 
tion, pendente  lite,  granted,  which  was  continued  in  force 
down  to  the  final  decree,  and  when  this  appeal  was  allowed, 
was,  by  order  of  the  court  allowing  it,  continued  pending 
the  appeal,  under  a  bond  conditioned  to  account  for  all 
over-charges  if  the  ordinance  should  be  sustained.  ^ 

The  case  was  not  referred  to  a  master,  as  is  the  usual 
course  in  such  cases,  although  there  was  a  great  mass  of 
conflicting  evidence  relating  to  the  value  of  the  plant, 
cost  of  operation  and  gross  and  net  income.  Neither 
did  the  court  make  specific  findings  of  fact  to  which 
specific  objection  could  be  made.  Such  facts  as  may  be 
said  to  constitute  "findings  of  fact"  appear  in  the  way  of 
large  conclusions  in  the  course  of  the  opinion  found  in  the 
record. 

In  this,  as  in  every  other  legislative  rate  case,  there  are 
presented  three  questions  of  prime  importance:  First, 
the  present  reasonable  value  of  the  company's  plant  en- 
gaged in  the  regulated  business;  second,  what  will  be  the 
probable  effect  of  the  reduced  rate  upon  the  futiu^  net 
income  from  the  property  engaged  in  serving  the  pubUc; 
and,  third,  in  ascertaining  the  probable  net  income  under 
the  reduced  rates  prescribed,  what  deduction,  if  any, 
should  be  made  from  the  gross  receipts  as  a  fund  to  pre- 
serve the  property  from  future  depreciation. 
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The  valuation  fixed  by  the  court  is  the  main  point  of  at- 
tack. That  the  company  is  entitled  to  a  fair  return  upon 
the  value  of  the  property  at  the  time  of  the  inquiry,  is 
the  rule.  San  Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S.  439,  442. 

The  court,  as  one  means  of  finding  the  present  value 
of  the  gas-making  plant,  found  that  the  present  cost  of 
replacing  it  would  be  $566,073.69.  The  items  which 
enter  into  this  valuation,  and  the  reason  for  reaching 
this  result,  as  stated  in  the  opinion,  are  shown  by  the 
paragraphs  here  set  out: 

''In  determining  for  what  amount  the  plant  could 
be  reconstructed,  I  have  accepted  in  the  main  the  testi- 
mony of  complainant's  witnesses  as  being  the  most 
satisfactory,  and  I  find  that  the  plant  could  be  recon- 
structed for  the  following  sums: 

Coal  gas  apparatus $80,605  00 

Water  gas  apparatus 29,278  00 

Mains  in  dirt  streets 90,578  00 

Mains  in  paved  streets 130,027  00 

Gas  services,  etc 107,106  82 

Gas  meters  in  use 36,282  90 

Meter  connections 6,304  00 

Piping  for  gas  ranges 16,500  00 

$496,681  72 

Enpneering  expenses  (2}4%) 12,417  04 

Real  estate 4,000  00 

Present  value  of  buildings 24,643  00 

Contingent  expenses  in  construction    25,000  00 
Cost  of  organizing  company 3,000  00 


$565,741  76 

''While  the  evidence  as  to  the  depreciation  is  some- 
what vague  and  indefinite,  I  think,  upon  the  items  ag- 
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gr^ating  said  $496,681.72,  there  should  be  deducted 
for  depreciation  10  per  cent,  amoimting  to  the  sum  of 
$49,668.17,  making  the  total  present  valuation  of  the 
plant  $516,073.59;  but  it  is  apparent  that,  for  the  suc- 
cessful and  economical  operation  of  the  plant,  a  certain 
amoimt  of  working  capital  is  required.  This  amoimt  I 
find  to  be  $50,000,  making  the  total  value  of  complain- 
ant's investment,  upon  which  it  is  entitled  to  a  reasonable 
return,  $566,073.59. 

"While  it  is  true  that  the  testimony  shows  that  the 
complainant  has  not  such  working  capital  but  has  pur- 
chased upon  credit  the  supplies  necessary  to  operate, 
yet  I  think  that,  in  determining  what  is  a  reasonable 
compensation,  a  working  capital  should  be  considered." 

But  the  appellant  does  not  accept  the  valuation  thus 
fixed.  It  contends  that  there  should  be  added  to  that  the 
following: 

Steam-boiler  for  water  gas $2,225  00 

Under-estimate  of  present  value  of 
buildings 10,000  00 

Under-estimate  of  working  capital. .     10,000  00 

Under-estimate  of  meter  connections      6,102  00 

Under-estimate  contingent  expense 
of  construction 37,500  00 

Interest  on  idle  capital  during  con- 
struction      40,000  00 

Promotion  of  business,  or  going  value 
and  franchise,  as  elements  in  re- 
placement value 100,000  00 

205,852  00 
Add  court's  valuation 566,073  59 


$771,925  59 
The  appellee,  on  the  other  hand,  in  support  of  the  gen- 
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eral  decree  dismissing  the  bill,  joins  issue  upon  each  of 
these  items,  and  insists  that  if  the  court  shall  see  fit  to 
go  into  the  evidence,  it  will  find  that  the  plant  has  been 
greatly  over-valued.  It  particularly  objects  to  the  large 
item  of  $107,000  for  gas  service,  and  to  the  item  of  $50,000 
added  to  the  value  of  the  property  as  ''working  capital," 
and  says  that  the  incorrectness  of  this  is  seen  in  the  ad- 
mission that  the  appellant  has  in  fact  no  such  working 
capital  engaged  in  the  business.  Appellee  further  eon- 
tends  that  the  "expense  of  operation"  in  1907  includes 
reconstruction  or  replacement  work,  and  that  such  items 
enlarge  the  operating  expenses  of  that  year  imduly  and 
correspondingly  reduce  the  net  income.  If  the  expense 
of  operating  the  plant  for  that  year  is  to  be  accepted  as 
the  standard  by  which  the  operating  expenses  of  future 
years  are  to  be  estimated,  the  objection  is  serious  if  the 
facts  are  as  claimed. 

The  appellant  further  claims  that  the  sum  of  $8,000 
deducted  from  the  net  income,  as  a  permanent  protection 
against  future  depreciation  in  the  value  of  the  plant, 
is  too  small,  and  should  be  much  larger.  Upon  this 
there  was  conflicting  expert  testimony.  Upon  all  of  these 
questions  of  valuation  and  of  operating  expense  there  is 
much  evidence,  and  much  of  it  conflicting.  The  findings 
of  the  court,  as  before  stated,  are  of  too  comprehensive 
a  character  to  be  of  much  help  in  dealing  with  the  details 
which  are  embraced. 

But  it  is  urged  that  even  upon  the  valuation  fixed  by 
the  court  the  estimated  futiu^  net  income  will  be  little 
over  five  per  cent.,  and,  in  consideration  of  the  character 
of  the  property  and  the  high  average  interest  rate  pre- 
vailing in  Nebraska,  this  is  not  a  reasonable  or  fair  re- 
turn and  demonstrates  the  confiscatory  character  of  the 
ordinance.  But  if  the  $8,000  first  deducted  from  the  re- 
ceipts and  laid  aside  as  a  permanent  fund  to  meet  future 
depreciation  be  taken  into  account,  the  estimated  future 
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net  income  with  the  rate  in  force  will  exceed  six  per 
cent. 

Nor  did  the  Circuit  Court  hold  that  a  net  profit  of  five 
and  two-tenths  per  cent,  would  be  a  fair  and  reasonable 
return  upon  the  value  of  the  property  employed.  What 
the  court  foimd  was,  in  substance,  that  at  least  an  in- 
come of  that  amoimt  was  certain,  aside  from  the  amount 
reserved  for  a  permanent  preservation  fund.  What  the 
court  said  was  this: 

''While  complainant,  I  think,  is  entitled  to  at  least 
six  per  cent,  upon  the  money  invested,  it  does  not  appear 
that  the  reduced  rate  would  not  yield  that  sum.  It  is 
quite  probable  that  the  reduced  rate  would  considerably 
increase  the  consumption  of  gas  and  thus  increase  the 
complainant's  net  profits. 

"The  record  shows  that  in  June,  1904,  complainant 
voluntarily  reduced  its  rates  from  approximately  $1.50 
per  thousand  to  $1.20,  and  the  amount  of  gas  consmned, 
and  net  profits  resulting,  considerably  increased.  The 
inquiry  in  cases  of  this  character  is  not  alone  what  has 
complainant  theretofore  earned  but  it  is  what  will  be 
the  effect  of  the  ordinance  reducing  the  rate  upon  the 
future  net  earnings  of  the  company,  and  it  devolves 
upon  complainant  to  show  not  that  the  past  rates  have 
not  produced  a  reasonable  return  but  that  the  rate  pre- 
scribed by  the  ordinance  will  not  in  future  produce  a 
reasonable  return." 

This  case  is  full  of  difficult  and  grave  questions.  Such 
conclusions  as  to  facts  as  are  found  in  the  court's  opinion 
are  riot  helpful  when,  as  here,  errors  are  assigned  which 
open  up  substantially  the  whole  case.  The  cause  should 
have  gone  at  the  beginning  to  a  skilled  master,  upon  whose 
report  specific  errors  could  have  been  assigned  and  a 
ruJing  from  the  court  obtained. 

In  the  case  of  ChicagOy  M.  &c.  Ry.  v.  Tompkins,  176 
U.  S.  167,  179,  180,  this  court  was  called  upon  to  review 
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a  decree  upholding  a  state-made  railroad  rate  which 
had  been  unsuccessfully  attacked  as  confiscatory.  In  that 
case,  as  in  this,  the  matter  had  not  been  referred  to  a 
master,  but  had  been  decided  by  the  Circuit  Court  upon 
the  whole  of  the  evidence.  It  came  to  this  court  upon 
such  a  variety  of  questions  of  fact  and  law  as  to  practically 
iopen  up  the  whole  case.  Impressed  with  the  seriousness 
of  the  questions  involved  this  court  remanded  the  case 
for  a  reference  and  report  by  a  skilled  master.  As  to  this 
I  practice,  this  court  said: 

''The  question  then  arises  what  disposition  of  the  case 
shall  this  court  make.  Ought  we  to  examine  the  testi- 
mony, find  the  facts,  and  from  those  facts,  deduce  the 
proper  conclusion? 

"It  would  doubtless  be  within  the  competency  of  this 
court  on  an  appeal  in  equity  to  do  this,  but  we  are  con- 
strained to  think  that  it  would  not  (particularly  in  a  case 
like  the  present)  be  the  proper  course  to  pursue.  This  is 
an  appellate  court,  and  parties  have  a  right  to  a  determina- 
tion of  the  facts  in  the  first  instance  by  the  trial  court. 
Doubtless  if  such  determination  is  challenged  on  appeal 
it  becomes  our  duty  to  examine  the  testimony  and  see 
if  it  sustains  the  findings,  but  if  the  facts  foimd  are  not 
challenged  by  either  party  then  this  court  need  not  go  be- 
yond its  ordinary  appellate  duty  of  considering  whether 
such  facts  justified  the  decree.  We  think  this  is  one  of 
those  cases  in  which  it  is  especially  important  that  there 
should  be  a  full  and  clear  finding  of  the  facts  by  the  trial 
court.  The  questions  are  diflScult,  the  interests  are  vast, 
and  therefore  the  aid  of  the  trial  court  should  be 
had.  •  •  .  We  are  of  opinion  that  a  better  practice 
is  to  refer  the  testimony  to  some  competent  master, 
to  make  all  needed  computations,  and  find  fully  the  facts. 
It  is  hardly  necessary  to  observe  that  in  view  of  the 
difficulties  and  importance  of  such  a  case  it  is  imperative 
that  the  most  competent  and  reliable  master,  general 
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or  special,  should  be  selected,  for  it  is  not  a  light  matter 
to  interfere  with  the  legislation  of  a  State  in  respect  to  the 
prescribing  of  rates,  nor  a  light  matter  to  permit  such 
l^islation  to  wreck  large  property  interests." 

The  question  as  to  what  sum,  if  any,  upon  the  facts 
of  this  case  should  be  annually  deducted  from  the  net 
income  as  a  permanent  maintenance  or  replacement 
fund,  is  novel  and  presents  a  grave  problem. 

Conflicting  expert  evidence  has  been  introduced  present- 
ing radically  different  theories  as  to  the  necessity,  character 
and  amount  of  such  a  fund,  and  as  to  how  it  should  be 
created,  preserved  and  expended.  Some  of  this  evidence 
puts  the  sum  to  be  annually  deducted  and  set  aside  as 
a  permanent  fund  at  five  per  cent,  upon  the  value  of  the 
plant  at  the  time  of  deduction.  It  is  obvious  that  if  this 
view  is  sound  there  will  be  little  or  nothing  of  the  net  in- 
come left  for  distribution  among  shareholders,  and  no 
basis  for  legislative  rate  reduction  now,  and  none  likely 
until  such  time  as  the  income  from  the  permanent  fund 
will  keep  up  the  plant.  The  work  of  reconstructing  and 
replacing  old  parts  by  new  in  a  plant  of  this  kind  must, 
in  the  very  nature  of  things,  be  going  on  constantly. 
Heretofore  it  seems  to  have  been  so  well  and  continuously 
done  that  the  value  of  the  plant  as  a  whole  has  suffered 
less  than  one  per  cent,  per  annum  if  the  total  depreciation 
be  distributed  through  the  more  than  thirty  years  of 
operation.  So  far  as  can  be  now  seen,  reconstruction  and 
replacement  charges  have,  up  to  the  present  time,  been 
borne  by  current  revenue,  with  the  result  that  the  revenue 
remaining  in  the  single  year  of  1907  showed  a  net  surplus 
oi  $73,851.83,  a  sum  large  enough,  if  distributed  to  share- 
holders upon  the  basis  of  the  value  of  property  engaged 
in  the  business  as  claimed  by  appellant,  to  have  paid  a 
dividend  of  ten  per  cent.,  and  about  fifteen  per  cent. 
upon  the  valuation  settled  by  the  Circuit  Court. 

There  is  no  finding  as  to  the  extent  of  the  application 
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of  the  revenue  of  1907  to  reconstruction  or  replac^nent, 
as  distinguished  from  current  repairs  and  operating  ex- 
penses. It  iS;  however,  plainly  inferable  that  the  revraue 
of  that  year  was  used  to  the  extent  necessary.  If,  in  the 
past,  reconstruction  and  replacement  charges  have  been 
met  out  of  current  expenses,  the  fact  must  be  taken  into 
consideration,  both  when  we  come  to  estimating  future 
net  income  and  in  determining  what  sum  diall  be  annually 
set  aside  to  guard  against  future  depreciation.  This 
doubtless  influenced  the  court  bdow  in  settling  upon  the 
amount  of  $8,000  as  a  sufiicient  annual  appropriation  of 
income  as  insurance  against  future  depreciation.  But 
if  the  constantly  recurring  necessity  to  do  reconstruction 
or  replacement  work  was  in  1907  met  out  of  the  current 
income  of  that  year,  thereby  diminishing  the  net  income, 
the  fact  should  be  given  weight  in  estimating  future  net 
income;  otherwise  there  will  be  a  double  deduction  on 
that  account,  first,  by  paying  such  charges  as  they  occur, 
and  thereafter  by  a  contribution  out  of  the  remaining 
income  for  the  same  object. 

The  facts  found  are  not  full  enough  to  at  all  justify  this 
court  in  dealing  with  this  problem  of  a  replacement  fund. 

There  should  be  a  full  report  upon  past  depreciation, 
past  expense  for  reconstruction  or  replacement,  and  past 
operating  expenses,  including  current  repairs.  We  should 
be  advised  as  to  the  gross  receipts  for  recent  years,  and 
just  how  these  receipts  have  been  expended.  Then  the 
amount  to  be  set  aside  for  future  depreciation  will  de- 
pend upon  the  character  and  probable  life  of  the  property 
and  the  method  adopted  in  the  past  to  preserve  Uie  profh 
erty.  It, can  be  readily  seen  that  the  amount  to  be  an- 
nually set  aside  may  be  such  as  to  forbid  rate  reductions 
because  of  the  requirement  of  such  a  fund.  The  matt^ 
is  one  first  for  a  skilled  master,  who  should  make  a  full 
report  upon  the  value  of  the  property,  the  reedpts  and 
the  expenses  of  operation  and  the  sums  paid  out  on  re- 
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construction  and  replacements,  and  in  dividends  in  re- 
cent years. 
For  the  reasons  indicated,  we  direct  that  the  decree  be 
Reversed,  and  the  cause  remanded  to  the  District  Court 
to  refer  the  case  to  a  competent  and  skiUed  master, 
to  report  fuUy  kis  findings  upon  all  of  the  qu^tions 
raised  by  either  party,  separately,  and  with  leave  to 
both  parties  to  take  any  additional  evidence  they  may 
wish  within  a  time  to  be  fixed  by  the  court,  and  that  that 
court  upon  such  report  proceed  as  equity  shaU  require. 
It  is  further  ordered  for  the  protection  of  dU  parties  that 
the  injunction  granted  in  the  court  below  continue  in 
force  untU  final  decree  there,  upon  condition  that  the 
appellant  enter  into  a  new  bond,  with  sureties  satis- 
factory  to  the  court  below,  to  account  for  all  overcharges 
to  consumers  since  the  original  restraining  order  in  the 
event  the  ordinance  shall  be  sustained,  and  that  if  such 
bond  be  not  made  within  twenty  days  after  the  filing 
of  the  mandate  that  the  injunction  stand  dissolved. 


THE  SAN  PEDRO. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOB  THE  NORTHERN  DISTRICT  OF  CAUFORl^IA. 

No.  155.    Submitted  December  22,  1911.— Dedded  February  19,  1912. 

The  manifest  object  of  the  fifty-fourth  rule  in  admiralty  cannot  be 
defeated  solely  because  its  enforcement  might  involve  expense, 
delay  or  inconvenience. 

The  limited  liability  proceedings  under  §f  4283  et  seq,,  Rev.  Stat.,  is 

1  Docket  title:  Metropolitan  Redwood  Liunber  Co.,  Claimant  of 
the  Steamer  "San  Pedro,"  Appellant,  v.  Charles  P.  Doe,  Owner  of  the 
American  Steamer  "George  W.  Elder,"  et  al. 
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in  its  nature  exclusive  of  any  s^Murate  suit  against  an  owner  on 
account  of  the  ship.  The  monition  which  issued  after  surrender  and 
stipulation  for  value  requires  every  person  to  assert  his  claim  in 
that  case. 

One  having  a  claim  for  salvage  against  a  vessel  whose  owners  have  in- 
stituted proceedings  under  (§  4283  et  aeq.,  Rev.  Stat.,  cannot  pro- 
ceed in  admiralty  in  a  separate  suit,  and  must  prove  his  claim  in  the 
limited  liability  proceeding. 

The  issuing  of  an  injunction  in  the  limited  liability  proceeding  is  not 

'  necessary  to  stop  proceedings  in  other  courts  on  claims  against  the 
vessel  or  its  owners.  Power  to  grant  an  injunction  exists  under 
i  4283,  Rev.  Stat.,  but  when  ihe  procedure  required  by  rule  54  has 
been  followed,  the  monition  itself  has  the  efifect  of  a  statutory  in- 
junction. Pramdence^  &  N.  Y,  Steamship  Co.  v.  HiU  Mfg,  Co.,  109 
U.  S.  678. 

Quosre:  Whether  liability  for  towage  into  port  of  a  vessel  after  collision 
is  a  claim  like  one  for  repairs  by  reason  of  the  collision  for  which  the 
owners  of  the  injured  vessel  may  recover  from  guilty  colliding  vessel 

Under  U  4283,  4284,  Rev.  Stat.,  as  amended  by  S  18  of  the  act  of 
June  26,  1884,  23  Stat.  55,  c.  12,  any  and  all  debts  and  liabilities  of 
the  owner  incurred  on  account  of  the  ship  without  his  privity  or 
fault  are  included  in  the  limited  liability  proceeding,  including  claim 
for  salvage  after  collision.    Richardson  v.  Harmon^  222  U.  S.  96. 

QtuBre:  Whether  a  highly  meritorious  salvage  service,  benefiting  alike 
the  owner  and  creditors  of  a  vessel,  is  entitled  to  preference  from  the 
fund. 

The  facts,  which  involve  the  construction  of  the  statutes 
limiting  liability  of  vessel  owners  and  practice  and  pro- 
cedure thereunder,  are  stated  in  the  opinion. 

Mr.  William  Denman  and  Mr.  Charles  Page  for  ap- 
pellant: 

The  cost  of  salving  the  San  Pedro  is  a  damage  arising 
from  the  collision  and  hence  should  be  litigated  in  the 
limitation  proceeding.  The  Charles  0.  Lister,  174  Fed. 
Rep.  288;  The  Cepheus,  24  Fed.  Rep.  607;  Marsden  on 
Collisions,  6th  ed.,  110. 

The  court  is  obliged  to  take  cognizance  of  the  salvage 
in  the  limitation  proceedings  for  a  variety  of  purposes. 

The  damages  collected  from  the  negligent  ship  by  the 
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injured  one  must  be  paid  into  the  fund  if  the  injured 
vessel  seeks  a  limitation.  O^Brien  v.  Miller ,  168  U.  S.  299. 
The  damages  recova*ed  as  compensation  for  the  payment 
of  salvage  would  therefore  be  a  part  of  the  fund. 

The  liabilities  of  the  owners  of  vessels  arising  from  a 
collision  are  to  be  litigated  in  a  limitation  proceeding  just 
as  any  other  liabilities  inflicted  on  the  owner  of  a  vessel 
which  has  suffered  injury.  Norwich  Co.  v.  Wright^  13 
Wall.  104. 

As  damages  from  the  collision  were  to  be  adjudicated 
in  the  limitation  proceeding,  the  jurisdiction  of  the 
District  Court  of  the  libel  ceased  as  soon  as  the  stipula- 
tion for  value  required  by  rule  54  was  filed  in  the  limita- 
tion proceeding. 

The  statutory  injunction  provided  for  in  Rev.  Stat., 
§  4285,  arises  as  well  when  a  stipulation  is  given  as  upon  a 
surrender  and  ipso  facto  ousts  tiie  other  comics  of  jurisdic- 
tion without  the  service  of  any  writ  on  the  parties  Utigant. 
Providence  S.  S.  Co.  v.  HiU  Mfg.  Co.,  109  U.  S.  678,  600; 
BuUer  v.  Boston  S.  S.  Co.,  130  U.  S.  527,  550;  The  Dimock, 
52  Fed.  Rep.  598;  Morrison  v.  District  Court  of  the  United 
States,  147  U.  S.  14. 

Even  if  the  San  Pedro  was  in  fault,  the  claim  against 
her  owners  for  salvage  is  not  a  damage  consequential  from 
the  collision  which  could  be  recovered  from  the  persons 
wrongfully  causing  the  collision.  The  salvage  Uability  is 
a  damage  consequent  from  the  collision  for  which  the 
owner  is  liable,  whether  or  not  he  can  shift  that  liability 
to  some  one  else. 

The  real  question  is  whether  the  collision  is  the  proxi- 
mate cause  of  the  damages  for  which  the  owners  are  liable 
in  the  salvage  suit  and  it  must  be  patent  beyond  all  cavil 
that  the  collision  was  the  sole  cause. 

There  is  no  disputed  question  of  fact  involved  in  the 
appeal. 

The  hardship  to  neither  party  can  affect  the  question  of 
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jurisdiction.  Providence  S.  S.  Co.  v.  HiU  Mfg.  Co.,  109 
U.  S.  578. 

The  salvage  proceeding  here  before  the  court  is  separate 
and  distinct  from  the  proceeding  for  limitation  of  lia- 
bility. An  appeal  in  the  one  can  in  no  way  bring  up  the 
record  in  the  other. 

If,  when  the  salvage  claimant  subsequently  appeared, 
he  was  dissatisfied  with  the  amount  of  the  stipulation,  his 
plain  remedy  was  to  move  for  an  increase  of  the  appraise- 
ment, a  right  which  any  claimant  has.  In  re  Morrison, 
147  U.  S.  14  at  36. 

Mr.  F,  A.  CuOer,  Mr.  F.  R.  Stveaaey,  Mr.  J.  N.  GiOett, 
Mr.  Aldia  B.  Browne,  Mr.  Alexander  Britton  and  Mr. 
Evans  Brovme  for  appellees: 

Appellant,  having  participated  in  this  separate  salvage 
proceeding  throughout  up  to  and  including  their  stipula- 
tion of  March  5,  1909,  upon  which  date  every  issue  has 
been  resolved  and  every  essential  element  determined, 
should  not  thereafter,  while  there  was  lacking  but  the 
mere  mechanical  act  of  signing  and  filing  a  second  decree 
embodying  merely  the  complete  mathematical  computa- 
tions, be  permitted  to  escape  this  award  made  after  full 
and  fair  hearing  and  force  a  new  trial  of  the  matters  in- 
volved in  another  proceeding  by  virtue  solely  of  the  sug- 
gestion of  pending  limitation  of  liability  proceedings. 

The  issuing  of  an  injunction  as  an  essential  step  in  the 
enforcement  of  the  providons  of  the  statute  has  been 
recognized  in  nimierous  cases.  The  Lotta,  150  Fed.  Rep. 
219;  Delaware  River  Ferry  Co.  v.  Amos,  179  Fed.  Rep. 
756,  758;  In  re  Morrison,  147  U.  S.  14,  35;  Morgan  v. 
Stwrges,  154  U.  S.  256,  270;  In  re  Providence  &c.  S.  S.  Co., 
20  Fed.  Cas.  No.  11,451;  S.  C,  6  Ben.  124;  The  H.  F. 
Dimock,  52  Fed.  Rep.  598,  601;  Norwich  <fc  N.  Y.  Trans. 
Co.  V.  Wright,  13  Wall.  104;  In  re  Long  Island  Transf.  Co.^ 
5  Fed.  Rep.  629. 
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The  salvage  claiin  is  not  a  damage  under  provisions  of 
§§  4283  et  aeq.;  Norwich  &  N.  Y.  Trans.  Co.  v.  Wright,  13 
Wall.  104;  The  Doris  Eckhoff,  30  Fed.  Rep.  140. 

Where,  as  in  the  present  instance,  the  collision  was 
caused  by  negligence  of  appellant  itself  and  no  damages 
whatever  are  recoverable  against  the  owner  of  the  other 
vessel  on  account  of  payment  of  salvage  or  other  loss, 
there  is  no  case  of  damage  to  appellant.  The  Charles  G. 
Lister,  174:  Fed.  Rep.  288;  O'Brien  v.  MiUer,  168  U.  S.  299. 

The  provisions  of  §  4284  are  not  only  limited  in  effect  to 
losses  suffered  by  others  than  the  one  petitioning  for 
limitation  of  liability,  but  deal  solely  with  losses  subject 
to  a  pro-rata  payment  from  the  siun  for  which  such  owner 
may  be  liable.  In  re  CatskiU,  95  Fed.  Rep.  702. 
'  Section  4286  is  expressly  limited  to  the  liability  of  the 
owner  for  loss  or  destruction  of  any  property,  goods  or 
merchandise  if  he  shall  transfer  his  interest  in  such  vessel 
and  freight  to  a  trustee  for  the  benefit  of  such  claimants. 
Providence  &  N.  Y.  S.  S.  Co.  v.  HiU  Mfg.  Co.,  109  U.  S. 
678. 

This  salvage  claim  being  entirely  independent  of  the 
issues  involved  in  the  limitation  of  liabiUty  proceedings,  is 
not  embraced  within  either  the  letter  or  the  spirit  of 
§§  4283  to  4286,  Revised  Statutes. 

The  salvage  services  were  subsequent  to  termination  of 
voyage. 

Prior  to  the  rendition  of  the  salvage  services  the  steamer 
San  Pedro  had  been  abandoned  by  her  crew  and  was  a 
derelict. 

The  conunissioner's  report  appraising  the  vessel  was 
based  upon  the  value  of  the  vessel  inunediately  following 
the  collision  and  while  she  lay  wrecked  in  the  ocean. 

The  adoption  by  the  court  of  this  report,  appraising  the 

vessel  at  a  point  in  the  ocean  immediately  after  the  wreck, 

involves  an  implied  finding  of  fact  that  the  voyage  was 

broken  up  and  terminated  at  that  point.   Place  v.  Norwich 

VOL.  ccxxra — 24 
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&  N.  Y.  Trans.  Co.,  118  U.  S.  468;  The  Pine  Forest,  129 
Fed.  Rep.  700,  705;  Gokey  v.  Fort,  44  Fed.  Rep.  364;  The 
Abbie  C.  Stubbs,  28  Fed.  Rep.  719;  The  Giles  Loring,  48 
Fed.  Rep.  463, 472;  The  Rose  CvUdn,  62  Fed.  Rep.  328;  Th/d 
Doris  Eckhoff,  30  Fed.  Rep.  140;  The  Great  Western,  118 
U.  S.  520,  525. 

A  voyage  is  terminated  by  abandonment  at  sea.  Carver, 
Carriage  by  Sea,  §§  307-308;  Spencer  on  Marine  Colli- 
sions, §  220. 

The  stipulation  should  be  in  an  amount  equal  to  the 
value  of  the  ship  at  the  time  her  voyage  was  terminated 
and  is  to  be  estimated  by  deducting  from  the  value  at  the 
port  oiF  safety  the  value  of  the  salvage  services.  Pacific 
Coast  Co.  V.  Reynolds,  114  Fed.  Rep.  877;  The  Abbie  C. 
Stubbs,  28  Fed.  Rep.  719;  The  Pine  Forest,  129  Fed.  Rep. 
705;  The  Anna,  47  Fed.  Rep.  525;  Benedict,  Admiralty, 
4th  ed.,  §  371. 

The  District  Court  having,  at  the  instigation  of  appel- 
lant, adopted  a  point  of  time  immediately  after  the  colli- 
sion as  the  termination  of  the  voyage,  which  fact  is  there- 
fore determined  for  this  appeal,  that  is  the  point  of  time 
at  which  the  value  of  the  vessel  and  freight  pending  is  to 
be  fixed  and  also  the  point  of  time  when  the  liability  to 
be  limited  must  be  ascertained.  In  re  Meyer,  74  Fed.  Rep. 
881,  897,  and  cases  cited. 

Appellant  is  estopped  by  its  own  action  in  regard  to  the 
appraisement  from  now  endeavoring  to  force  the  court  to 
deduct  the  amoimt  of  the  salvage  services  from  the  salved 
value  of  the  vessel  in  fixing  the  amount  of  the  stipulation 
for  value,  and  thereafter  force  the  salvors  to  seek  payment 
for  their  services  out  of  such  stipulation  for  value. 

Mr.  Justice  Lurton  delivered  the  opinion  of  the 
court. 

In  an  independent  libel  proceeding  instituted  in  the 
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District  Court  by  the  owner  of  the  steamer  George  W. 
Elder,  against  the  MdJX>potitan  Lumb^  Ck)mpany,  the 
claimant  of  the  steamer  San  Pedro,  the  libellant,  recov- 
ered a  decree  for  sa^ices  rendered  in  towing  her  to  port 
after  she  had  been  injured  in  a  collision  with  the  steamer 
Columbia  oflf  the  coast  of  Califomia.  This  decree  was 
rendered  at  a  time  whai  there  was  pending  in  the  same 
court  a  separate  proceeding  for  limitation  of  Uability 
brought  by  the  Metropolit^m  Liunber  Company,  as  owner 
of  the  Son  Pedro. 

Before  coming  to  the  substantial  questions,  we  may 
notice  certain  objections  to  any  judgment  which  shall 
operate  to  set  aside  the  decree  in  favor  of  the  appellees. 
It  is  said  that  the  appellant  does  not  assail  the  decree  in 
respect  to  its  mmts  or  the  amount  of  ihe  allowance;  that 
nothing  but  fiu*ther  dday,  expense  and  inconvenience 
will  result  if  appellees  are  reqiiired  to  present  and  again 
prove  the  clahn  in  the  liability  cause;  and,  finally,  it  is 
said  that  the  pendency  of  the  other  suit  was  not  pleaded 
until  the  case  was  about  to  be  heard  upon  immaterial 
objections  to  the  commissioner's  report. 

Conceding  all  that  can  be  said  about  the  expense,  delay 
and  inconvenience  which  will  result  if  the  salvage  claim- 
ants are  to  be  required  to  present  thdr  claim  in  the  limited 
liability  case,  yet  far  greats  confusion  must  result  if  such 
objections  are  enou^  to  defeat  the  manifest  object  of 
the  fifty-fourth  rule.  This  court,  in  furtherance  of  the 
apparent  purpose  of  Congress  to  limit  the  liability  of 
vessel  owners  (Revised  Statutes,  §§  4283-5),  has,  by  that 
rule,  prescribed  how  an  owner  may  avail  himself  of  the 
benefit  of  the  statute.  The  very  nature  of  \hQ  proceeding 
is  such  that  it  must  be  exclusive  of  any  s^)arate  suit 
against  cm  owner  on  account  of  the  ^p.  The  monition 
which  issues  when  the  vessel  has  been  surrendered,  and 
a  stipulation  ^itared  into  to  pay  the  value  into  court, 
requires  every  person  to  assert  his  claim  in  that  case. 
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The  appellant,  owner  of  the  San  Pedro,  appears  to  have 
proceeded  strictly  in  con4>liance  with  the  fifty-fourth 
admiralty  rule.  There  was  a  due  appraisement  of  the 
San  Pedro  and  her  pending  freight  and  a  stipulation  ^- 
tered  into,  with  sureties,  for  the  value  so  appraised,  and 
a  monition  duly  issued,  requiring  all  persons  to  present 
their  claims  and  make  proof.  In  that  situation,  the  jims- 
diction  of  the  coiu*t  to  hear  and  determine  every  claim 
in  that  proceeding  became  exclusive.  It  was  then  the 
duty  of  every  other  court.  Federal  or  state,  to  stop  all 
further  proceedings  in  separate  suits  upon  claims  to  which 
the  limited  liability  act  applied. 

Nor  is  the  issuance  of  an  injunction  necessary  to  stop 
proceedings  in  separate  or  independent  suits  upon  such 
claims.  Power  to  grant  an  injunction  exists  under  §  4285, 
Revised  Statutes,  when  necessary  to  maintain  the  exdu- 
siveness  of  the  jurisdiction;  but  when  the  procedure  pro- 
vided by  rule  54  has  been  followed  and  a  monition  has 
issued  '^ against  all  persons  claiming  damages  .  .  . 
citing  them  to  appear  before  said  court  and  make  proof  of 
their  respective  claims,"  etc.,  it  is  the  duty  of  every  otho* 
court,  when  the  pendency  of  such  a  liability  petition  is 
pleaded,  to  stop.  The  very  nature  of  the  proceeding  and 
the  monition  has  the  effect  of  a  statutory  injimction. 
Indeed,  that  is  the  express  declaration  of  the  statute. 

The  view  we  take  of  the  statutory  injunction  declared 
by  §  4285,  Revised  Statutes,  and  of  its  application  to 
cases  where  the  vessel  has  been  surrendered  and  a  stipula- 
tion entered  into  as  provided  by  admiralty  rule  54,  as  a 
proceeding  tantamount  to  a  'Hransfer"  of  the  ship  as 
authorized  by  §  4285,  Revised  Statutes,  is  fully  supported 
by  the  leading  case  of  Providence  &  N.  Y.  S.  S.  Co.  v. 
HiU  Mfg.  Co.,  109  U.  S.  578,  594,  599,  600  and  601.  That 
was  a  suit  in  a  state  court  against  the  owner  of  a  steamship 
to  recover  for  goods  lost  by  the  burning  of  a  steamer. 
While  the  suit  was  pending  the  owner  filed  his  petition 
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in  the  proper  District  Court  for  the  benefit  of  the  limited 
liability  statute.  The  proceedings  seem  to  have  been  con- 
ducted in  accordance  with  admiralty  rule  54,  but,  in  addi- 
tion, the  petitioners  made  application,  as  permitted  by  that 
rule,  for  an  order  restraining  the  prosecution  of  '^all  and 
any  suits"  against  the  owner  in  respect  of  claims  subject 
to  the  provisions  of  the  act.  The  owner  and  defendant 
in  the  suit  pending  in  the  state  court  thereupon,  by  plea, 
set  up  the  limited  liability  suit  as  a  reason  why  the  state 
court  should  proceed  no  further.  This  was  overruled. 
Later  the  defendant  therein  pleaded  the  final  decree  in 
the  liability  suit  as  a  bar  to  any  decree  in  the  state  court 
against  him,  as  owner.  This,  too,  was  disregarded,  and 
a  decree  rend^ed  against  the  owner  for  the  claim  for 
damages  caused  by  the  burning  of  the  steamer  and  the 
plaintiff's  goods.  This  was  affirmed  in  the  Supreme 
Judicial  Court  of  Massachusetts  and  brought  here  upon 
writ  of  error.  After  a  consideration  of  the  meaning  and 
purpose  of  the  limited  liability  act  of  1851  (March  3, 
1851,  9  Stat.  635,  c.  43),  §§  4283,  4284  and  4285,  Revised 
Statutes,  and  of  admiralty  rule  54,  the  coiul;  said  (p.  594) : 

**We  have  deemed  it  proper  to  examine  thus  fully  the 
foundation  on  which  the  rules  adopted  in  December  term, 
1871,  were  based,  because,  if  those  rules  are  valid  and 
binding  (as  we  deem  them  to  be),  it  is  hardly  possible  to 
read  them  in  connection  with  the  act  of  1851  without 
perceiving  that  after  proceedings  have  been  commenced 
in  the  proper  district  court  in  pm^uance  thereof,  the  prose- 
cution pari  passu  of  distinct  suits  in  different  courts,  or 
even  in  the  same  court  by  separate  claimants,  against 
the  ship  owners,  is,  and  must  necessarily  be,  utterly  re- 
pugnant to  such  proceedings,  and  subversive  of  their 
object  and  purpose." 

Later,  the  court  added  (pp.  599,  600) : 

"Proceedings  under  the  act  having  been  duly  instituted 
in  this  court,  it  acquired  full  jurisdiction  of  the  subject- 
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matter;  and  having  taken  such  jurisdiction,  and  procured 
control  of  the  vessel  and  freight  (or  their  value),  constitut- 
ing the  fund  to  be  distributed,  and  issued  its  monition  to 
all  parties  to  appear  and  present  their  claims,  it  became 
the  duty  of  all  courts  before  which  any  of  such  claims 
were  prosecuted,  upon  being  properly  certified  of  the 

proceedings,  to  suspend  fiu*ther  action  upon  said  claims." 

♦  ♦♦♦♦♦♦♦ 

"The  operation  of  the  act,  in  this  behalf,  cannot  be 
regarded  as  confined  to  cases  of  actual  'transfer,'  (which 
is  merely  allowed  as  a  sufficient  compliance  with  the  law), 
but  must  be  regarded,  when  we  consider  its  reason  and 
equity  and  the  whole  scope  of  its  provisions,  as  extending 
to  cases  in  which  what  is  required  and  done  is  tantamount 
to  such  transfer;  as  where  the  value  of  the  owners'  interest 
is  paid  into  court,  or  secured  by  stipulation  and  placed 
under  its  control,  for  the  benefit  of  the  parties  interested." 

It  was  urged  in  that  case  that  by  virtue  of  §  720,  Revised 
Statutes,  the  District  Court  had  no  authority  to  issue  an 
injunction.    But  as  to  this,  the  court  said  (p.  600) : 

''This  view  of  the  statutory  injunction,  and  of  its  efifect 
upon  separate  actions  and  proceedings,  renders  it  unneces- 
sary to  determine  the  question  as  to  the  legality  of  the 
writ  of  injunction  issued  by  the  District  Court.  Althou^ 
we  have  little  doubt  of  its  l^ality,  the  question  can  only 
be  properly  raised  on  an  application  for  an  attachment  for 
disobeying  it.  As  the  writ  was  issued  prior  to  the  adoption 
of  the  Revised  Statutes,  the  power  to  issue  it  was  not 
affected  by  any  supposed  change  of  the  law  introduced 
into  the  revision,  by  the  720th  section  of  which  the  pro- 
hibition of  the  act  of  1793  in  r^ard  to  injxmctions  against 
proceedings  in  state  courts  has  this  exception  appended 
to  it:  'except  in  cases  where  such  injunction  may  be 
authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy.' Under  the  rule  of  ^expressio  unvua^  this  express 
exception  may  be  iu*ged  as  having  the  effect  of  exdud- 
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ing  snj  other  exception;  though  it  is  observable  that  the 
injunction  clause  in  the  act  of  1851  is  preserved  without 
change  in  section  4285  of  the  Revised  Statutes,  and  will 
probably  be  construed  as  having  its  original  effect,  due  to 
its  chronological  relation  to  the  act  of  1793." 

But  after  an  intimation  that  §  720  did  not  apply,  the 
coiurt  added  (p.  601) : 

"But,  as  before  indicated,  the  legality  of  the  writ  of 
injunction  is  not  involved  in  this  case.  In  our  opinion 
the  state  court,  in  overruling  the  plea  of  the  defendants, 
which  set  up  the  proceedings  pending  in  the  District  CJourt, 
and  in  ordering  the  cause  to  stand  for  trial;  and  again,  on 
the  trial,  in  overruhng  as  a  defense  the  proceedings  and  de- 
cree of  the  District  Coiurt  as  set  up  in  the  amended  answer, 
disr^arded  the  due  effect,  as  well  as  the  express  provisions, 
of  the  act  of  1851,  and  therein  committed  error.  It  was 
the  duty  of  the  court,  as  well  when  the  proceedings  pend- 
ing in  the  District  Court  were  pleaded  and  verified  by 
profert  of  the  record,  as  when  the  decree  of  said  court  was 
pleaded  and  proved,  to  have  obeyed  the  injunction  of  the 
act  of  Congress,  which  declared  that  'all  claims  and  pro- 
ceedings shall  cease.' " 

But  it  is  contended  that  a  salvage  claim,  such  as  the 
one  here  involved  is  not  a  claim  for  ''damages  or  injury 
by  collision"  within  the  meaning  of  §  4283,  Revised  Stat- 
utes, and  therefore  not  one  to  which  the  limited  liability 
act  applies;  that  the  damages  there  referred  to  are  damages 
by  collision  to  other  vessels  and  their  cargo,  and  that  the 
expense  of  being  towed  to  port  is  a  claim  like  one  for 
repairs.  It  is  also  said  that  even  if  the  vessel  owners  may 
be  able  to  include  what  they  must  pay  for  such  a  service 
in  the  damages  recoverable  from  the  guilty  vessel,  it  is 
notwithstanding  not  a  damage  arising  from  collision  within 
the  meaning  of  that  section. 

But  we  need  not  consider  whether  the  claim  is  one 
against  the  owner  of  the  character  described  either  in 
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§  4283  or  the  succeeding,  §  4284.  Those  sections  have  been 
amended  by  the  eighteenth  section  of  the  act  of  June  26, 
1884  (23  Stat.  55,  c.  121),  so  as  to  include  "any  and  all 
debts  and  liabilities''  of  the  owner  incurred  on  account 
of  the  ship  without  his  privity  or  fault.  Richardson  v. 
Harmon,  222  U.  S.  96. 

The  service  was  rendered  to  the  res,  benefiting  alike 
owner  and  creditors.  The  claim  is,  therefore,  of  a  highly 
meritorious  character.  But  the  question  of  preference  in 
payment  out  of  the  fund  is  one  to  be  determined  in  the 
limited  liability  case.  We,  therefore,  express  no  opinion 
as  to  whether  such  a  claim  may  be  preferred  or  must  share 
pro  rata  with  others. 

The  court  below  erred  in  proceeding  to  render  a  decree 
after  the  pendency  of  the  suit  for  a  limitation  of  Uability 
was  pleaded. 

Decree  reversed. 


CUEBAS  Y  ARREDONDO  v.  CUEBAS  Y  ARRE- 

DONDO. 

APPEAL  FROM  THE  DISTRICT  COURT  OP  THE  UNITED  STATES 
FOR   PORTO  RICO. 

No.  159.    Submitted  January  24, 1912.— Decided  February  19,  1912. 

Errors  assigned  as  to  finding  of  citizenship  of  a  party  dismissed  from 
the  suit  at  instance  of  appellant  are  not  here  for  review  except  as 
to  the  force  and  effect  to  be  given  to  a  decree  pro  confesso  against 
other  defendants  before  dismissal  of  the  bill. 

Under  the  Foraker  Act  of  April  12,  1900,  31  Stat.  85,  c.  191,  jurisdic- 
tion of  the  District  Court  of  the  United  States  was  that  of  the 
District  and  Circuit  Courts  of  the  United  States;  the  additional 
jurisdiction  conferred  by  the  act  of  March  2,  1901,  31  Stat.  953, 
c.  812,  did  not  extend  the  jurisdiction  so  as  to  embrace  all  con- 
troversies in  which  any  litigant  on  either  side  is  a  citizen  of  the 
United  States  or  a  subject  of  a  foreign  country. 
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The  District  Court  of  the  United  States  for  Porto  Rico  has  not  juris- 
diction of  a  cause  in  which  the  sole  plaintiff  is  a  citizen  of  Porto  Rico 
and  any  of  the  defendants  are  citizens  of  Porto  Rico,  notwithstand- 
ing one  or  more  of  the  defendants  may  be  citizens  of  the  United 
States  or  of  a  foreign  country. 

By  the  act  of  March  2,  1901,  Congress  did  extend  the  jurisdiction  of 
the  United  States  District  Court  for  Porto  Rico  by  cutting  down 
the  necessary  jurisdictional  amount  and  dispensing  with  diversity 
of  state  citizenship,  by  substituting  United  States  citizenship 
therefor. 

The  final  decree  following  a  pro  canfeaao  order  is  only  such  a  decree  as 
would  be  authorized  by  the  state  of  the  pleadings  when  the  order 
was  entered. 

If  a  bill  is  fatally  defective,  showing  that  the  court  had  no  jurisdiction, 
it  is  error  to  allow  a  pro  confesao;  the  order  should  be  vacated,  and 
the  defaulting  defendant  allowed  to  defend. 

Where  an  amendment  is  allowed  that  changes  the  character  of  the  bill 
and  creates  a  jurisdiction  not  theretofore  existing,  the  court  should 
set  aside  a  default  and  give  tinie  to  defend. 

A  decree  nunc  pro  tunc  presupposes  a  decree  allowed  or  ordered,  but 
not  entered  through  inadvertence  of  the  court,  or  a  decree  under 
advisement  when  the  death  of  a  party  occurs.  Mitchell  v.  Overman^ 
103  U.  S.  62. 

No  attempt  at  revision  having  been  made  at  any  time,  there  is  no 
ground  to  enter  a  decree  nunc  pro  tunc  in  this  case  on  any  known 
ground  of  equity  procedure.    Gray  v.  BrignardeUo,  1  Wall.  627. 

3  Porto  Rico  Fed.  Rep.  67,  affirmed. 

The  appellant,  asserting  herself  to  be  a  citizen  of  the 
Island  of  Porto  Rico,  filed  this  bill  to  foreclose  a  mortgage 
upon  a  plantation  on  the  Island  called  ^^Carmelita."  The 
defendants  to  the  bill  were  three  in  number,  namely, 
Cuebas  y  Arredondo,  alleged  to  be  a  citizen  of  the  United 
States,  residing  in  Porto  Rico,  Francisco  Antongiorgi,  de- 
scribed as  a  citizen  of  and  residing  in  Porto  Rico,  and  El 
Banco  Territorial  y  Agricola,  alleged  to  be  a  corporation 
organized  under  the  laws  of  Spain,  and  a  citizen  thereof, 
doing  business  in  the  Island  of  Porto  Rico,  with  its  prin- 
cipal place  of  buisiness  in  the  city  of  San  Juan. 

The  averments  as  to  the  title  and  encumbrances  upon 
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the  said  plantation,  and  the  interests  asserted  by  way  of 
lien,  or  mortga^,  by  the  defendants  Antongiorgi  and  El 
Banco  Territorial,  etc.,  hereafter  referred  to  as  the  Bank, 
are  complex,  and  for  the  purposes  of  this  case,  upon  the 
question  now  for  decision,  need  not  be  stated  otherwise 
than  to  say  that  the  bill  alleged  that  they  ''have  or  claim 
some  interest  in  said  mortgaged  premises,  or  in  some  part 
thereof,  as  purchasers,  mortgagees,  or  otherwise,  the  exact 
nature  and  extent  of  which  interests  are  imknown  to  your 
orator,  if  any  at  all  they  have,  but  the  same  are  inferior 
and  subsequent  to  the  lien  of  the  mortgage  of  your  orator 
and  subject  thereto." 

Aside  from  the  usual  prayer  for  a  decree  declaring  and 
enforcing  the  Ken  of  the  mortgage  asserted  by  a  sale,  etc., 
the  bill  asked  that  ''the  defendants  and  all  persons  claim- 
ing under  them  subsequent  to  the  commencement  of  this 
suit,  and  all  other  persons  althou^  not  parties  to  this 
suit  who  have  any  hens  or  claims  thereon  by  or  under  any 
such  subsequent  judgment  or  decree,  either  as  purchaser, 
incumbrancer  or  otherwise,  may  be  barred  and  foreclosed 
of  all  equity  of  redemption  in  the  said  premises  and  that 
your  orator  may  have  such  other  and  further  reUef  as  the 
natiu-e  of  the  case  may  require,  and  as  to  this  court  may 
seem  meet  and  agreeable  to  equity  and  good  conscience." 

The  bill  was  filed  April  6,  1904,  in  the  District  Court  of 
the  United  States  for  Porto  Rico. 

On  July  11,  1903,  the  three  named  defendants,  thouf^ 
duly  sunmioned  to  appear  by  a  rule  day  named  and  make 
their  defense,  made  default,  and  the  bill  was  on  that  day 
taken  for  confessed  under  equity  rule  19,  et  seq. 

In  March,  1905,  the  bank  was  permitted  to  file  its  an- 
swer, in  which  it  denied  the  equities  of  the  bill  and  asserted 
its  own  superior  right  under  mortgages,  judicial  sale,  and 
by  estoppel. 

In  October,  1906,  it  was  permitted  to  withdraw  its 
answer,  and  file  a  plea  to  the  jurisdiction.    That  plea  was 
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in  these  words,  omitting  the  fonnal  parts  and  conclu- 
sion: 

"That  this  Court  ought  not  to  further  take  cognizance 
of  the  said  bill  of  complaint  because  this  defendant  says 
that  at  the  time  of  the  filing  of  the  same  the  Complainant 
herein  was  and  still  is  a  citizen  of  the  Island  of  Porto-Rico 
and  resident  of  the  same  and  this  defendant  was  and  is  a 
corporation  organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  said  Island  of  Porto-Rico  and  was 
and  is  a  citizen  of  the  same,  and  each  and  all  of  the  other 
defendants  herein  are  citizens  and  residents  of  the  said 
Island  of  Porto-Rico,  and  that  therefore  this  is  a  suit  by 
and  between  citizens  and  residents  of  the  said  Island  of 
Porto-Rico,  of  which  this  Court  has  no  jurisdiction. 

"That,  as  shown  by  the  said  Bill  of  Complaint,  the  juris- 
diction of  this  Court  over  and  of  this  suit  is  sought  to  be 
maintained  not  by  reason  of  any  Federal  question  being 
involved  herein,  but  solely  and  only  by  reason  of  the 
alleged  diverse  citizenship  of  the  parties  herein  and  hereto 
and  that  as  shown  by  the  allegation  of  the  said  Bill  of 
Complaint,  the  defendant  is  alleged  to  be  a  citizen  of 
Spain  and  another  of  the  defendants,  to  wit :  Felipe  Cuebas 
y  Arredondo,  is  alleged  to  be  a  citizen  of  the  United  States 
of  America  and  another  of  said  defendants,  to  wit:  Fran- 
cisco Antongiorgi,  is  alleged  to  be  a  citizen  of  Porto-Rico, 
and  that  therefore  it  aflSrmatively  appears  by  the  allega- 
tions of  the  said  Bill,  if  the  same  are  true  as  therein  al- 
leged, that  this  is  a  case  of  which  this  court  has  not  juris- 
diction." 

After  first  overruling  this  plea,  for  reasons  set  out  in  an 
opinion  (4  P.  R.  Fed.  Rep.  208),  a  rehearing  was  allowed 
and  the  plea  sustained  upon  the  ground  that  the  bank  was 
not  a  corporation  of  Spain,  but  one  existing  under  the 
laws  of  Porto  Rico,  and  a  citizen  of  that  Island  for  juris- 
dictional purposes  (4  P.  R.  Fed.  Rep.  509). 

Prior  to  tlus  action  upon  the  plea  of  the  bank,  the  date 
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not  appearing,  the  complainant  voluntarily  dismissed  her 
bill  as  to  Francisco  Antongiorgi,  whom  the  bill  had 
averred  to  be  a  citizen  of  Porto  Rico. 

The  judgment  on  the  plea  of  the  bank,  above  set  out, 
was,  that  for  lack  of  the  requisite  diversity  of  citizenship 
the  bill  should  stand  dismissed,  *' unless  within  five  days 
from  this  date  the  bill  can  be  amended  so  as  to  give  the 
court  jurisdiction." 

Thereupon  complainant  entered  an  order,  entitled: 
"Irene  Cuebas  y  Arredondo  vs.  Felipe  Cuebas  y  Arredondo 
et  al.,"  which  is  in  these  words: 

"Comes  now  the  Complainant  above  named,  by  her 
Solicitors  F.  L.  Comwell  and  N.  B.  K.  Pettingill,  and, 
in  pursuance  of  the  permission  granted  by  the  Court 
in  its  order  of  the  7th  day  of  June,  1909,  conditionally 
dismissing  said  bill  of  complaint,  hereby  amend  their 
said  bill  of  complaint  for  the  purpose  of  retaining  juris- 
diction in  this  Court  by  dismissing  the  same  as  to  said 
defendant  El  Banco  Territorial  y  Agricola. 

"And  in  order  to  make  said  bill  of  complaint  conform 
to  such  dismissal  they  hereby  amend  the  same  in  the  fol- 
lowing particulars  to  wit: 

"1.  By  striking  from  the  same  the  last  four  lines  of 
the  preUminary  paragraph  of  said  bill  in  which  the  parties 
thereto  are  stated. 

"2.  By  striking  out  paragraph  number  X  of  said  bill  of 
complaint. 

"3.  By  striking  out  the  name  of  said  El  Banco  Territo- 
rial y  Agricola  wherever  the  same  appears  in  the  prayer  for 
reUef  and  in  the  prayer  for  process  contained  in  said  bill. 

"And  said  bill  of  complaint  having  been  heretofore 
amended  so  as  to  dismiss  one  Francisco  Anton^orgi 
as  a  defendant  therein  and  being  now  amended  so  as  to 
dismiss  the  same  as  to  said  El  Banco  Territorial  y  Agri- 
cola, complainant  hereby  elects  to  proceed  with  tiie  same 
as  against  the  defendant  Felipe  Cuebas  as  sole  defendant." 
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Thereupon  the  complainant  moved  the  court  for  a  final 
decree  agamst  the  sole  defendant,  Felipe  Cuebas,  "as  of  a 
date  prior  to  the  death  of  Felipe  Cuebas,  so  as  to  avoid 
the  necessity  for  reviving  as  against  his  succession," 
etc.    This  the  coiurt  denied,  and  dismissed  the  bill. 

From  this  decree  an  appeal  has  been  prosecuted. 

Mr.  Frederick  L.  ComweU  and  Mr.  N.  B.  K.  Pettingill, 
for  appellant: 

The  court  below  had  jurisdiction  of  the  case  and  of  the 
bank  as  a  party  thereto. 

The  defendant  bank  was,  in  law,  a  Spanish  corporation. 
It  did  not  cease  to  be  Spanish  because  by  the  cession  of 
Porto  Rico  its  field  of  activity  was  no  longer  within  Spanish 
territory.  Society  &c.  v.  New  Haven,  8  Wheat.  464,  483; 
Society  &c.  v.  Fawlei,  4  Pet.  480,  502. 

Even  if  tjie  bank  was  not  a  Spanish  corporation,  the 
presence  of  one  party  defendant,  who  was  a  citizen  of  the 
United  States,  was  sufficient  to  give  the  court  jurisdiction 
of  the  cause  and  of  all  proper  parties  thereto. 

A  corporation  owes  allegiance  to  the  sovereignty  which 
created  it  and  must  be  considered  a  citizen  or  subject  of 
that  sovereign.  Bartk  of  Augusta  v.  EarU,  13  Pet.  519; 
Insurance  Co.  v.  Francis,  11  Wall.  210;  Shaw  v.  Quincy 
Mining  Co.,  145  U.  S.  444;  JeUenik  v.  Huron  Copper  Co., 
177  U.  S.  1. 

The  existence  of  the  bank  as  a  Spanish  corporation 
could  only  be  terminated  by  legal  dissolution  or  by  for- 
feiture by  that  sovereignty.  Frost  v.  Frostburgh  Coal  Co., 
2A  How.  278. 

One  foreigner  or  citizen  of  the  United  States  is  a  party 
sufficient  to  sustain  jurisdiction. 

This  question  has  never  come  before  this  court  for  ad- 
judication. The  original  construction  given  the  statute 
by  the  court  below  was  right.    That  result  is  logical. 

It  is  consistent  with  the  ordinary  and  simple  meaning 
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of  the  language  used.  If  Congress  had  intended  to  restrict 
the  jurisdiction  to  cases  where  all  parties,  eith^  plaintiff 
or  defendant,  were  within  its  provisions,  it  could  very 
easily  have  made  that  meaning  plain. 

For  definitions  of  the  word  ''either"  see  Webster,  as 
"one  or  another  of  any  nimiber".  That  definition  is  ap- 
plied as  its  ordinary  legal  meaning.  Lafoy  v.  Campbell,  42 
N.  J.  Eq.  34;  Messer  v.  Jones,  88  Maine,  349,  356;  Ft. 
JVorih  Co.  V.  Rosedale  Co.,  68  Texas,  169;  Dew  v.  Barnes, 
54  No.  Car.  149;  Graham  v.  Graham,  23  W.  Va.  36,  43; 
People  V.  Willis,  39  N.  Y.  Supp.  987,  989. 

The  word  "parties''  is  used  in  its  sense  of  ordinary  legal 
acceptation  analogous  to  its  use  in  such  phrases  as  "nec- 
essary parties,"  "indispensable  parties,"  "parties  liti- 
gant," etc.  There  is  nothing  to  show  that  Congress  in- 
tended to  use  the  word  in  any  technical  or  restricted  sense. 
This  court  will  take  judicial  notice  of  political  conditions 
and  the  general  purposes  of  legislation  and  so  doing  it  m 
matter, of  history  that  the  Federal  court  of  Porto  Rico 
was  established,  and  its  jurisdiction  afterwards  enlarged 
by  this  amendment,  for  the  very  purpose  of  securing  full 
protection  to  the  property  rights  of  the  American  citizens 
and  foreigners  resident  in  Porto  Rico. 

As  the  object  of  the  amendment  was  to  enlarge  the  ju- 
risdiction, it  should  be  liberally  construed  for  that  pur- 
pose. 

In  Valedlla  v.  Hermano,  2  Porto  Rico  Fed.  Rep.  46,  the 
District  Court  followed  this  court  in  Smith  v.  Lyon,  133 
U.  S.  316,  construing  the  jurisdictional  acts  respecting 
diverse  citizenship,  enacted  for  the  purpose  of  meeting 
conditions  in  the  States  the  very  opposite  of  those  to  meet 
which  the  Porto  Rican  statute  under  discussion  was 
enacted. 

But  see  distinction  aptly  expressed  in  Garrozi  v.  Dastas, 
204  U.  S.  73. 

Therefore,  whether  or  not  the  defendant  bank  was  in 
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such  sense  an  alien  institution  as  to  aid  in  sustaining  the 
jurisdiction,  that  jurisdiction  prc^rly  and  suflSciently 
attached  because  one  of  the  parties  defendant — ^and  the 
only  indispensable  one — ^was  a  citizen  of  the  United  States. 

The  defendant  bank  is  not  an  indispensable  party. 
Brewster  v.  Wakefield,  22  How.  118,  128;  Nalie  v.  Young, 
160  U.  S.  642;  Jerome  v.  McCarter,  94  U.  S.  736. 

Whether,  therefore,  the  bank  was  a  prior  or  subsequent 
mortgagee  as  a  matter  of  law,  it  was  nothing  more  than  a 
mortgagee,  and  could  not  have  been,  under  the  above 
authorities,  an  indispensable  party. 

Laches  is  not  a  defense  to  a  suit  for  foreclosure  of 
mortgage,  that  defense  being  confined  to  cases  of  a  char- 
acter where  no  statute  of  limitations  is  directly  applicable 
and  the  jurisdiction  is  not  concurrent.  Story's  Equity 
Juris.  (13th  ed.),  §  1520;  Ranhin  v.  Scott,  12  Wheat.  177; 
Cross  V.  AUeriy  141  U.  S.  528;  Met.  N.  Bank  v.  Dispatch 
Co.,  149  U.  S.  448;  Boone  v.  Pierpont,  28  N.  J.  Eq.  7; 
Diefenthaler  v.  New  York,  111  N.  Y.  331;  FuUwood  v. 
FvUwood,  9  Ch.  Div.  176;  In  re  Baker,  20  Ch.  Div.  230. 

A  court  cannot  relegate  a  litigant  to  another  forum 
merely  because,  in  its  opinion,  such  course  would  be  more 
expedient.    McClellan  v.  Garland,  217  U.  S.  268,  282. 

Where  a  Federal  court  will  be  deprived  of  its  jurisdic- 
tion based  upon  the  character  of  the  parties  by  the  pres- 
ence of  some  party  not  absolutely  indispensable,  a  com- 
plainant will  be  allowed  to  dismiss  as  to  any  such  party  if 
a  proper  decree  can  be  entered  in  his  absence  which  does 
not  affect  his  interest — ^which  was  exactly  what  complainant 
asked  leave  to  do  when  forced  to  dismiss  as  to  the  bank. 
Vattier  v.  Hinde,  7  Pet.  252,  261;  Horn  v.  Lockhart,  17 
Wall.  570,  579;  Tug  &c.  Co.  v.  Brigd,  30  C.  C.  A.  415; 
Boatman's  Bk.  v.  Fitefen,  68  C.  C.  A.  288,  296. 

This  suit  was  begun  before  the  one  in  the  insular  court, 
and  by  the  filing  of  a  foreclosure  bill  the  mortgaged  prop- 
erty is  theoretically  placed  in  ci^stodia  legis.    Hence  the 
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court  below  and  not  the  insular  court  ''first  took  posses- 
sion of  the  res.''  Farmers'  L.  &  T.  Co.  v.  Lake  St.  E.  R. 
Co.,  177  U.  S.  51. 

A  decree  should  have  been  granted  against  defendant 
Cuebas. 

Under  the  provisions  of  equity  rules  18  and  19,  a 
complainant  after  an  order  pro  confeaso  is  entitled  without 
the  production  of  supporting  proof  to  such  a  decree  as  is 
warranted  by  the  allegations  of  his  bill.  Thompson  v. 
Wooater,  114  U.  S.  104;  Ohio  Cent.  R.  Co.  v.  Central  Trust 
Co.,  133  U.  S.  83,  90. 

The  court's  refusal  of  this  request  of  complainant  was 
not  based  upon  any  question  of  proof,  but  upon  the  sup- 
posed infirmities  of  the  bill  itself. 

Upon  the  death  of  a  party  defendant  during  the  prog- 
ress of  a  cause  the  court  may,  upon  request  of  complain- 
ant, enter  its  final  decree  nunc  pro  tunc  as  of  a  date  prior 
to  such  death  so  as  to  avoid  the  necessity  of  proceedings 
for  revivor.  Mitchell  v.  Overman,  103  U.  S.  62;  New  Or- 
leans  v.  Gaines'  AdmW,  138  U.  S.  595,  612;  Campbell  v. 
Misier,  4  Johns.  Ch.  342. 

No  brief  filed  for  appellees. 

Mr.  F.  Kingbury  Curtis  and  Mr.  Henry  A.  Stickney,  by 
leave  of  the  court,  filed  a  brief  as  amid  curias  on  behalf  of 
Banco  Territorial  y  Agricola: 

Since  the  bank  is  not  a  party  to  the  appeal,  the  questions 
raised  by  the  first,  second  and  third  assignments  of  error 
are  not  before  this  court  for  determination.  Marshall 
Field  &  Co.  v.  Wolf  &  Bra.  Co.,  120  Fed.  Rep.  815;  Wikcn 
V.  Kiesel,  164  U.  S.  248;  Boyd  v.  StuttgaH  &  A.  R.  R.,  84 
Fed.  Rep.  9;  lU.  Trust  &  Sav.  Bank  v.  KUbourne,  76  Fed. 
Rep.  883;  Davis  v.  Trust  Co.,  152  U.  S.  590;  Grand  Is.  A 
W.  C.  R.  Co.  V.  Sweeney,  95  Fed.  Rep.  396;  103  Fed.  Rep. 
342,348. 
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By  the  voluntary  dismissal  as  against  the  bank,  the 
complainant  is  precluded  from  questioning  the  decision  of 
the  court  below  to  the  effect  that  it  had  no  jurisdiction  in 
the  cause  while  the  bank  was  a  party  defendant.  HiU  v. 
Chicago  &  Evanston  R.  R.  Co.,  140  U.  S.  52  at  p.  54. 

The  court  below  correctly  decided  that  with  the  bank 
as  a  party  defendant  there  was  no  jurisdiction  in  this  cause. 

Mr.  Justice  Lurton,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

The  bank  is  not  a  party  to  this  appeal.  The  appellant 
has  elected  to  dismiss  her  bill,  both  as  to  it  and  the  other 
Porto  Rican  defendant,  Antongiorgi,  for  the  express 
purpose  of  creating  jurisdiction  of  a  suit  between  com- 
plainant, a  citizen  of  the  Island  of  Porto  Rico,  and  the 
remaining  original  defendant,  Felipe  Cuebas,  a  citizen 
of  the  United  States.  Her  bill,  as  amended,  contains 
no  reference  to  the  bank,  or  even  of  its  existence.  It 
was  the  bill,  as  thus  amended,  which  was.  dismissed  by  the 
court.  We  mention  this  because  two  of  the  errors  as- 
signed and  argued  in  the  brief  of  counsel  for  appellant 
relate  to  the  action  of  the  court,  first,  in  holding  that 
the  bank  was  in  law  a  citizen  of  Porto  Rico,  and,  second, 
in  holding  that,  that  being  so,  the  jurisdiction  of  the  court 
to  maintain  the  suit,  with  citizens  of  Porto  Rico,  on  both 
sides  of  the  case,  would  be  defeated.  The  action  of  the 
court  in  respect  to  the  matter  first  mentioned  is  not  here 
for  review,  and  the  other  only  in  so  far  as  it  may  become 
necessary  to  deal  with  it  for  the  purpose  of  determining 
the  force  and  effect  to  be  given  to  the  decree  pro  confesso 
against  Felipe  Cuebas. 

It  was  not  error  in  the  situation  of  this  case  to  deny  a 

final  decree  against  the  succession  of  Felipe  Cuebas  upon 

the  f oimdation  of  the  pro  confesso  order  made  on  a  rule 

day  five  years  theretofore.    When  that  pro  confesso  was 

VOL,  ccxxiii — 25 
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taken  against  Cuebas  the  suit  was  one  of  which  the  Dis- 
trict Court  had  no  cognizance.  The  sole  complainaiit 
was  a  citizen  of  Porto  Rico,  and  Cuebas  was  a  citizen 
of  the  United  States  and  therefore  subject  to  be  sued 
in  that  court  by  the  complainant,  if  the  citizenship  of  the 
other  persons  on  the  same  side  was  such  as  not  to  defeat 
jiuisdiction.  But  that  was  not  the  case.  One  of  them, 
Francisco  Antongiorgi,  was  alleged  in  the  bill  to  be  a 
citizen  of  the  Island  of  Porto  Rico.  The  other  defend- 
ant, the  bank,  was  averred  to  be  a  corporation  organized 
under  the  laws  of  Spain  and  a  citizen  thereof.  But  later, 
as  we  have  already  stated,  the  bank's  plea  that  it  was  a 
corporation  under  the  laws  of  Porto  Rico  and  a  citizen 
of  Porto  Rico  was  sustained.  The  case  was,  then,  one 
which,  upon  the  face  of  the  bill,  showed  that  one  of  the 
defendants  had  a  citizenship  common  with  that  of  the 
complainant,  and  later  it  turned  out  that  a  second  had  a 
like  citizenship. 

It  is  not  and  cannot  be  claimed  that  the  complainant's 
bill  asserted  any  right,  title  or  claim  arising  under  the 
laws  or  Constitution  of  the  United  States.  If,  therefore, 
the  District  Court  had  jurisdiction,  it  must  depend  upon 
diversity  of  citizenship  alone. 

It  is  claimed  that  the  fact  that  one  of  the  three  de- 
fendants was  a  citizen  of  the  United  States  conferred 
jurisdiction,  although  the  other  two  were  Porto  Ricans, 
with  a  citizenship  identical  with  that  of  the  complain- 
ant. That  this  would  not  have  been  so  under  the  Foraker 
act  of  1900  is  conceded.  That  act  gave  to  the  District 
Coiuli  for  Porto  Rico  the  jurisdiction  of  the  United  States 
District  Coiui»,  and  added  to  that  the  jurisdiction  of 
cases  cognizable  in  Circuit  Coiui»  of  the  United  States. 
The  contention  is  that  this  extraordinary  stretch  of  juris- 
diction is  conferred  by  the  third  section  of  the  act  of 
March  2, 1901,  c.  812,  31  Stat.  953.  That  section  reads  as 
follows: 
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"That  the  jurisdiction  of  the  district  court  of  the 
United  States  for  Porto  Rico  in  civil  cases  shall,  in  ad- 
dition to  that  conferred  by  the  Act  of  April  twelfth, 
nineteen  hundred,  extend  to  and  embrace  controversies 
where  the  parties,  or  either  of  them,  are  citizens  of  the 
United  States,  or  citizens  or  subjects  of  a  foreign  State 
or  States,  wherein  the  matter  in  dispute  exceeds,  exclusive 
of  interest  or  costs,  the  siun  or  value  of  one  thousand 
dollars." 

Shortly  stated,  the  construction  placed  upon  this  section 
is,  that  the  word  "parties"  is  not  used  collectively, 
meaning  all  of  the  Utigants  on  the  one  side  or  the  other, 
but  is  intended  as  if  the  word  "litigants"  had  been  used, 
and  that  the  words  "or  either  of  them"  means  "any  of 
them,"  and  that  the  jurisdiction  conferred  embraces  all 
controversies  in  which  any  litigant  on  either  side  is  a  citi- 
zen of  the  United  States  or  a  subject  of  a  foreign  country. 

The  construction  contended  for  is  out  of  accord  with 
that  placed  upon  the  act  in  VaUedUo  v.  Bertran,  2  P.  R. 
Fed.  Rep.  46,  a  construction  constantly  adhered  to  by 
the  court  below  since  1906.  It  is  also  a  construction  out 
of  harmony  with  a  long  line  of  decisions  of  this  court 
construing  the  jurisdictional  clauses  in  the  various  statutes 
dealing  with  the  question  of  jurisdiction  dependent  upon 
diversity  of  citizenship.  The  first  of  the  decisions  referred 
to  involved  the  meaning  of  the  clause  in  the  Judiciary 
Act  of  1789,  conferring  jurisdiction  over  controversies 
"where  an  alien  is  a  party,  or  the  suit  is  between  a  citizen 
of  a  State  where  the  suit  is  brought  and  a  citizen  of  an- 
other State."  The  question  arose  in  Strawbridge  v.  Cur- 
tisSf  3  Cranch,  267,  whether  it  was  essential  to  jurisdiction 
that  all  of  the  parties  on  one  side  should  have  a  citizen- 
ship different  from  that  of  all  of  the  parties  on  the  other. 
In  that  case  the  complainants  were  citizens  of  Massa- 
chusetts and  some  of  the  defendants  were  citizens  of  the 
same  State.    But  one  of  the  defendants  was  a  citizen 
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of  Vermont,  and  this  fact  was  claimed  to  give  jurisdiction. 
To  this,  the  court,  by  Chief  Justice  Marshall,  said: 

''The  court  understands  these  expressions  to  mean, 
that  each  distinct  interest  should  be  represented  by  per- 
sons, all  of  whom  are  entitled  to  sue,  or  may  be  sued, 
in  the  federal  courts.  That  is,  that  where  the  interest 
is  joint,  each  of  the  persons  concerned  in  that  interest 
must  be  competent  to  sue,  or  liable  to  be  sued,  in  those 
coiui».'' 

This  construction  of  that  clause  and  of  like  words  in 
later  statutes,  concerning  jurisdiction  dependent  upon 
diversity  of  citizenship  has  been  followed  in  many  cases, 
among  them  being  Coal  Co.  v.  Blatchford,  11  Wall.  172, 
and  Smith  v.  Lyon,  133  U.  S.  315.  In  the  case  first  re- 
ferred to  Mr.  Justice  Field  stated  the  matter  in  words 
quite  as  applicable  here,  by  saying:  "If  there  are  several 
co-plaintiffs,  the  intention  of  the  act  is  that  each  plaintiff 
must  be  competent  to  sue,  and  if  there  are  several  co- 
defendants  each  defendant  must  be  liable  to  be  sued, 
or  the  jurisdiction  cannot  be  sustained." 

In  view  of  these  decisions  we  should  be  slow  to  conclude 
that  Congress  intended  any  other  rule  as  to  the  arrange- 
ment of  the  parties  where  diversity  of  citizenship  is  the 
basis  of  jurisdiction  than  that  laid  down  in  construing 
Uke  statutes  upon  the  same  subject.  The  contention 
that  from  the  evident  intention  of  Congress  to  enlarge 
the  jurisdiction  of  the  court  we  should  infer  an  intent  to 
confer  jurisdiction  to  the  extent  claimed  is  without 
merit.  Congress,  in  very  plain  words,  did  extend  the  juris- 
diction, first,  by  cutting  down  the  necessary  jurisdictional 
amount  to  one  thousand  dollars,  and  second,  by  dispens- 
ing with  diversity  of  state  citizenship.  United  States 
citizenship  is  substituted  for  diverse  state  citizenship. 

We,  therefore,  conclude  that  the  court  had  no  jmria- 
diction  of  this  cause  when  the  pro  confesao  order  was 
entered  against  FeUpe  Cuebas. 
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The  final  decree  following  a  pro  confesso  order  is  only 
such  a  decree  as  would  be  authorized  by  the  state  of  the 
pleadings  when  the  order  was  entered.  Frow  v.  De  La 
Vega,  15  Wall.  552;  Daniel's  Chancery  PI.  &  Pr.,  pp.  525- 
528, 5th  ed.,  and  notes;  Simmonds  v.  PaUes,  2  Jones  and  La 
Touche's  489;  Hardwick  v.  Bassett,  25  Michigan,  149; 
McDonald  v.  Mobile  Life  Ins.  Co.,  56  Alabama,  468.  If 
the  bill  was  fatally  defective  upon  its  face,  showing  that 
the  court  had  no  jurisdiction,  it  was  error  to  allow  a  pro 
canfessoy  and  upon  the  court's  attention  being  called  to  it, 
it  should  have  vacated  the  order  and  allowed  the  de- 
faulting defendant  to  defend.  Nelson  v.  Eaton,  66  Fed. 
Rep.  376;  Blythe  v.  Hinckley,  84  Fed.  Rep.  228,  244; 
Eldred  v.  Am.  Palace  Car  Co.,  103  Fed.  Rep.  209. 

That  the  bill  was  subsequently  amended  so  as  to  confer 
jurisdiction  against  Cuebas  as  sole  defendant,  by  dis- 
missing the  bill  against  the  other  two  defendants  and 
striking  out  the  prayer  of  the  bill  that  any  and  every 
claim,  interest,  or  incumbrance  be  forever  barred  and  cut 
off,  did  not  justify  a  decree  based  upon  the  order  pro 
canfesso  made  prior  thereto.  Upon  such  amendment  be- 
ing made,  so  completely  changing  the  character  of  the 
bill,  creating  a  jurisdiction  which  had  not  theretofore  ex- 
isted, the  court  should  have  set  aside  the  default  and  given 
time  to  defend. 

But  the  allowance  of  a  final  decree  nunc  pro  tunc  would 
have  been  still  more  inadmissible.  Cuebas  had  been 
then  dead  for,  apparently,  some  years.  There  had  been 
no  revivor.  If  there  had  been  his  representatives  would 
doubtless  have  moved  to  vacate  the  pro  confesso  decree 
upon  the  ground  suggested,  and  it  would  have  been  error 
to  have  denied  that  motion.  The  motion  to  enter  a  de- 
cree as  of  a  day  before  his  death  would,  if  allowed,  have 
been  fruitless,  for  it  would  bear  a  date  antecedent  to  the 
acquirement  of  jurisdiction,  and  therefore  erroneous, 
if  of  any  validity. 
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But  no  decree  nunc  pro  tunc  was  admissible.  Such  a 
decree  presupposes  a  decree  allowed,  or  ordered,  but  not 
entered,  through  inadvertence  of  the  court;  or  a  decree 
in  a  cause  which  is  under  advisement  when  the  death  of  a 
party  occurs.  Mitchell  v.  Overman,  103  U.  S.  62.  There  is 
no  claim  that  a  final  decree  in  pursuance  of  the  allegations 
of  the  bill  had  ever  been  directed  and  through  inad- 
vertence of  either  court  or  counsel  omitted  from  entry. 
There  was,  therefore,  no  authority  for  a  decree  nunc  pro 
tunc  upon  any  known  ground  of  equity  procedure.  Gray 
V.  Brignardello,  1  Wall.  627. 

No  effort  to  revive  the  cause  against  the  succession 
of  Cuebas  was  at  any  time  made.  The  complainant  stood 
upon  her  right  to  a  final  decree  nunc  pro  tunc.  When  this 
was  denied  she  still  made  no  effort  to  revive  the  cause, 
though  Cuebas  had  been  dead  a  long  time.  It  was  not 
error  in  such  circiunstances  to  dismiss  the  bill. 

Decree  affirmed. 


CITY  OF  CINCINNATI  v.  LOUISVILLE  &  NASH- 
VILLE RAILROAD  CO. 

ERROR  TO  THE  SUPREME  COURT  OP  THE  STATE  OP  OHIO. 
No.  385.    Submitted  January  9,  1912.— Decided  February  19,  1912. 

After  its  admission  mto  the  Union,  the  legislative  power  of  the  State 
of  Ohio  was  not  restricted  in  any  way  by  the  provisions  of  Article  2 
of  the  Northwest  Ordinance  of  1787^  except  as  limited  by  its  own 
constitution,  and  that  State  has  every  power  of  eminent  domain 
which  pertains  to  the  other  States. 

Article  2  of  the  Northwest  Ordinance  did  not  forbid  the  appropria- 
tion by  eminent  domain  of  a  contract  dedicating  land  to  the  com- 
mon use  and  benefit  of  a  town. 

The  act  of  the  Ohio  legislature  of  1908,  §  3283,  and  the  ordinance  of 
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the  city  of  Cincinnati  thereunder,  condemning  a  right  of  way  across 
the  public  landing  at  Cincinnati,  are  not  unconstitutional  as  impair- 
ing the  obligation  of  the  contract  dedicating  the  landing  as  a  com- 
mon for  the  use  and  benefit  of  the  town  forever. 

A  dedication  of  land  as  a  common  for  use  and  benefits  of  the  town 
f<»«ver  as  shown  on  a  plan,  and  the  acceptance  by  the  town  and 
the  sale  of  lots  under  the  plan  constitutes  a  contract  the  obligation 
whereof  is  protected  by  the  contract  clause  of  the  Federal  Con- 
stitution. 

The  right  of  every  State  to  exercise  the  power  of  eminent  domain  as 
to  every  description  of  property  is  an  inherent  power  without  which 
it  cannot  perform  its  functions. 

The  power  of  eminent  domain  was  not  smrendered  by  the  States  to  the 
United  States  or  affected  by  the  Federal  Constitution  except  that 
it  must  be  exercised  with  due  process  of  law  and  on  compensation 
being  made. 

The  power  of  eminent  domain  extends  to  tangibles  and  intangibles, 
including  choses  in  action,  contracts  and  charters. 

An  appropriation  under  eminent  domain  with  compensation  of  a  con- 
tract neither  challenges  its  validity  nor  impairs  the  obligation.  It  is 
a  taking,  not  an  impairment,  of  its  obUgation. 

Every  contract,  whether  between  the  State  and  an  individual  or  be- 
twe^i  individuals  only,  is  subject  to  the  law  of  eminent  domain,  for 
there  enters  into  every  engagement  the  unwritten  condition  that  it 
is  subject  to  appropriation  for  pubUc  use. 

The  ordinance  of  the  Northwest  Territory  ceased  to  be,  in  itself,  ob- 
ligatory upon  the  States  carved  from  that  Territory  after  their 
admission  into  the  Union  as  States,  except  so  far  as  adopted  by  the 
States  themselves  and  made  a  part  of  the  laws  thereof. 

On  its  admission,  whatever  the  conditions  may  have  been  prior  thereto, 
whether  from  the  conditions  of  the  Northwest  Ordinance  or  other 
territorial  government,  a  State  at  once  becomes  entitled  to  and 
possessed  of  all  the  rights  of  dominion  and  sovereignty  which  be- 
longed to  the  original  States,  and  all  limitations  on  sovereignty  in 
the  act  of  admission  not  subsequently  adopted  by  the  State  itself 
are  inoperative.    Coyle  v.  Oklahoma^  221  U.  S.  659. 

When  the  United  States  as  an  independent  sovereign  creates  a  terri- 
torial government  with  legislative  authority,  subject  only  to  limita- 
tions of  the  creating  act,  it  will  be  presumed  to  grant  to  the  new 
dependent  government  the  vital  powers  incident  to  and  necessary 
to  sovereignty  unless  it  plainly  appears  to  be  withheld. 

The  right  to  appropriate  property  being  a  necessary  incident  to  sov- 
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ereignty,  Art.  2  of  the  Northwest  Ordinance  giving  powar  only  to 
take  property  in  a  public  exigency  for  compensation,  will  be  broadly 
construed  a3  simply  limiting  the  general  right  of  eminent  domain  by 
the  requirement  that  compensation  be  made. 

A  public  exigency  exists  for  the  conmion  preservation  when  the  legis- 
lature declares  that  for  a  bona  fide  pubUc  purpose  there  should  be  a 
right  of  way  for  a  common  carrier  across  a  particular  piece  of  prop- 
erty, and  in  such  a  case  the  propriety  of  the  appropriation  cannot  be 
questioned  by  any  other  authority.  United  States  v.  Jones,  109 
U.  S.  519. 

Quare:  Whether  the  only  power  of  eminent  domain  to  which  a  contract 
is  subordinate  is  the  power  as  it  existed  at  the  time  that  the  con- 
tract was  made  or  at  the  time  of  appropriation. 

82  Oh.  St.  466,  afiKrmed. 

The  facts,  which  involve  the  constitutionality  of  a  mu- 
nicipal ordinance  of  Cincinnati  and  statute  imder  which 
it  was  passed  permitting  condemnation  for  a  right  of  way, 
are  stated  in  the  opinion. 

Mr.  Edward  M.  Ballard  and  Mr.  Albert  Bettinger  for 
plaintiff  in  error: 

The  dedication  of  the  public  landing  in  January,  1789, 
was  a  contract  between  the  dedicators  and  the  subse- 
quently created  city  of  Cincinnati,  by  which  the  latter 
became  perpetually  obligated  to  hold  the  same  in  trust 
for  the  public;  and  inasmuch  as  the  power  of  eminent 
domain  then  residing  in  the  Northwest  Territory  was,  by 
the  ordinance  of  1787,  limited  to  cases  for  the  common 
preservation,  no  greater  power  was  read  into  the  contract, 
and  therefore  the  application  of  §  3283a  to  this  public 
landing  impairs  the  obligation  of  that  contract.  Fletcher 
V.  Peck,  6  Cr.  87,  136. 

The  law  of  eminent  domain  only  as  it  existed  at  the 
time  of  the  dedication  Uke  all  other  laws  then  existing  was 
read  into  the  contract  of  dedication. 

Where  the  plenary  power  of  eminent  domain  ^dsts 
at  the  time  contracts  are  entered  into,  the  subsequent 
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exercise  of  the  right  by  the  sovereign  does  not  impair  their 
obligations. 

In  the  ease  at  bar,  however,  when  the  contract  dedicat- 
ing the  pubUc  landing  was  made  in  January,  1789,  no 
power  of  eminent  domain  resided  in  the  Northwest  Terri- 
tory, which  was  not  a  sovereign  but  only  a  dependency  of 
the  Confederate  States.  The  only  power  of  eminent 
domaia  then  existent  was  that  which  was  conferred  upon 
the  Territory  by  the  ordinance  of  1787,  and  which  was 
limited  to  the  taking  of  private  property  only  for  the 
common  preservation  in  cases  of  public  exigencies.  Von 
Hoffman  v.  Quincy,  4  Wall.  535,  556;  McCracken  v.  Hay- 
wordy  2  How.  608,  612. 

As  to  what  laws  do  and  do  not  impair  the  obligation  of 
contracts,  see  Smith  v.  Parsons,  1  Ohio,  236,  240;  Goodale 
y.  FenneU,  27  Oh.  St.  426;  Sturges  v.  Crowningshieldj  4 
Wheat.  122;  Green  v.  Biddle,  8  Wheat.  1. 

It  is  clear  that  only  such  laws  as  are  in  force  at  the  time 
the  contract  is  made  become  terms  of  it,  and  that  sub- 
sequent laws  do  not  apply  to  previously  made  contracts 
if  their  effect  would  be  to  impair  the  obligation  of  the  same. 

Constitutional  provisions,  equally  with  legislative  en- 
actments, come  within  the  inhibition  against  the  impair- 
ment of  contractual  obligations;  Railroad  Co,  v.  McClure, 
10  Wall.  511,  515;  Shrevepart  v.  Cok,  129  U.  S.  36,  42; 
Gunn  V.  Barry,  15  Wall.  610,  623;  Fisk  v.  Jefferson  Police 
Jury,  116  U.  S.  131,  135;  Clay  County  v.  Society  for  Sav- 
ings, 104  U.  S.  579;  Dodge  v.  Woolsey,  18  How.  331;  Math- 
eny  v.  Golden,  5  Oh.  St.  369. 

A  contract  which  fixes  the  perpetual  use  to  which  the 
land  shall  be  put,  cannot  by  subsequent  enlargement  of 
the  power  of  eminent  domain  be  taken  for  a  different  use. 

Tlie  inhibition  against  the  impairment  of  contractual 
obligations  is  found  in  all  the  fundamental  laws  of  the 
country  from  the  beginning,  and  is  absolute.  Toledo 
Bank  v.  Bond,  1  Oh.  St.  623,  687. 
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The  contract  in  this  case  does  not  fall  within  the  class 
of  contracts  that  are  made  under  a  government  then 
poss^sing  the  power  of  eminent  domain,  which  is  asserted 
against  the  contract,  but  was  made  under  a  government, 
whose  power  of  eminent  domain  was  limited  to  the  "com- 
mon preservation"  in  cases  of  public  exigencies. 

The  phrase  "  equal  footing  with  the  original  States  in 
all  respects  whatever,"  does  not  mean  that  each  new  State 
had  to  come  into  the  Union  with  its  inherent  power  of 
eminent  domain  unabridged  and  unlimited,  or  with  its 
power  of  eminent  domain  the  same  as  the  original  States. 
It  means  that  with  respect  to  the  National  Government 
they  must  be  on  an  equal  footing  with  the  original  States. 
The  new  States  must  have  the  same  obligations  toward 
the  National  Government,  and  are  entitled  to  the  same 
privileges  as  the  original  States.  In  all  other  respects 
each  State  is  supreme  within  her  own  territorial  limits, 
free  to  frame  her  own  constitution,  enact  her  own  laws, 
abridge  her  sovereignty,  and  therefore  to  limit  her  in- 
herent right  of  eminent  domain.  Matheny  v.  Golden,  5 
Oh.  St.  369,  370;  Case  v.  Toftu8y  39  Fed.  Rep.  730;  State  v. 
Borne,  84  Oh.  St.  346,  369;  Spooner  v.  McConnell,  1  Mc- 
Lean, 337,  348;  Land  v.  Manistee  River  Imp.  Co.,  123  U.  S. 
288,  295;  Coyk  v.  Smith,  221  U.  S.  559,  567,  579,  recog- 
nize the  right  of  a  State  to  be  supreme  in  its  own  terri- 
tory after  its  admission  into  the  Union. 

As  to  the  right  of  the  State  to  alter  or  abridge  the  power 
of  eminent  domain  by  a  change  in  the  Constitution,  see 
Toledo  Bank  v.  Bond,  1  Oh.  St.  622,  688. 

It  cannot  be  said  that  because  of  the  dedicators'  knowl- 
edge that  a  new  State  was  to  be  formed,  the  contract  of 
dedication  was  made  subject  to  whatever  power  of  eminent 
domain  the  new  State  should  by  its  constitution  retain. 

The  power  of  eminent  domain  is  not  any  greater  than 
the  right  of  a  State  to  alter  or  destroy  her  municipal 
corporations,  either  by  constitutional  change  or  legislative 
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act.  Each  is  an  attribute  of  sovereignty,  but  such  altera- 
tion or  destruction  is  within  the  constitutional  inhibition 
i^gainst  impairing  the  obhgation  of  contracts.  Graham  v. 
Folsom,  200  U.  S.  248,  253. 

Only  the  power  of  eminent  domain  as  it  existed  in  the 
Northwest  Territory  at  the  time  of  the  dedication  in 
January,  1789,  was  read  into  the  contract  of  dedication, 
and  the  exercise  of  any  different  power  of  eminent  domain 
impairs  the  obligations  of  that  contract,  and  is  forbidden 
by  the  United  States  Constitution. 

The  only  power  of  eminent  domain  in  the  Northwest 
Territory  under  the  ordinance  of  1787  was  where  "the 
public  exigencies  made  it  necessary  for  the  common  pres- 
ervation." 

Where  a  political  conmiunity  is  a  dependency  as  dis- 
tinguished from  a  sovereignty,  having  no  inherent  power 
of  eminent  domain,  it  may  acquire  the  power  by  delega- 
tion from  the  sovereignty  of  which  it  is  a  dependency. 

Thus  the  power  of  eminent  domain  inheres  in  the 
Federal  Government  and  the  States  by  virtue  of  their 
sovereignty,  while  it  does  not  inhere  in  the  Territories 
of  the  Federal  Government,  which,  instead  of  possessing 
sovereignty,  are  mere  subordinate  political  divisions  or 
dependencies  of  the  Federal  Government,  and  therefore 
have  only  such  power  of  eminent  domain  as  is  delegated 
to  them. 

As  the  Northwest  Territory  was  a  dependency  of  the 
Confederacy,  without  sovereignty,  it  possessed  no  in- 
herent power  of  eminent  domain  but  only  such  power 
as  was  in  some  way  conferred  upon  it.  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  525;  Chappel  v.  United  States y 
160  U.  S.  499;  Van  Brocklin  v.  Tennessee,  117  U.  S.  151; 
UniUd  States  v.  Gettysburg  Electric  Ry.,  160  U.  S.  668. 

The  power  of  eminent  domain  was  not  conferred  by  the 
provision  that  no  man  shall  be  deprived  of  his  liberty  or 
property,  but  by  the  judgment  of  his  peers  or  the  law  of 
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the  land.  Den  v.  Hoboken  Land  &  Imp.  Co.,  18  How.  272, 
276. 

The  phrase  "due  process  of  law"  has  been  variously 
defined,  but  it  is  now  well  settled  that  it  has  reference  to 
ordinary  judicial  proceedings  in  court.  Hagar  v.  Redama- 
tion District,  111  U.  S.  701,  708;  Turpin  v.  Lemon,  187  U.  S. 
51,  58;  Hurtado  v.  California,  110  U.  S.  516,  537;  and  see 
definition  given  by  Mr.  Webster  in  his  argument  in  the 
DaHmoiUh  College  Case,  4  Wheat.  518,  581. 

Another  reason  for  the  claim  that  the  power  of  eminent 
domain  was  limited  to  a  taking  for  the  common  preserva- 
tion is  that  the  framers  of  the  ordinance  by  express  pro- 
vision safeguarded  the  rights  of  the  people  by  insuring 
compensation  when  their  property  is  taken  for  the  "com- 
mon preservation,"  while  no  such  restriction  is  made  with 
reference  to  taking  private  property  for  other  public  uses. 

The  reason  is  clear.  The  United  States  after  the  adop- 
tion of  the  Federal  Constitution  had  the  inherent  power 
of  eminent  domain,  and  to  guard  against  the  arbitrary 
exercise  of  the  power,  compensation  was  secured  to  the 
owner,  and  the  taking  had  to  be  ''by  due  process  of  law." 
The  Northwest  Territory,  on  the  other  hand,  had  no 
power  of  eminent  domain  except  for  the  "common  pres- 
ervation" and  there  was,  therefore,  no  need  for  a  provi- 
sion for  compensation  except  when  taken  for  the  common 
preservation.  See  the  only  case  on  the  subject,  Newcomb 
V.  Smith,  1  Chandler  (Wis.),  71. 

The  power  of  eminent  domain  was  not  conferred  on  the 
Northwest  Territory  by  the  provision  in  the  ordinance 
that  "the  governor,  lepslative  coimcil  and  house  of  rep- 
resentatives shall  have  authority  to  make  laws  in  all  cases 
for  the  good  goverimient  of  the  district,"  etc. 

Mr.  J.  B.  Foraker  and  Mr.  EUis  G.  Kinkead  for  defend- 
ant in  error: 
Under  the  ordinance  of  1787,  there  was  conferred  upon 
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the  territorial  legislature  the  power  of  eminent  domain. 
Giesy  v.  Railroad  Co.,  4  Oh.  St.  308. 

Whatever  limitations  the  ordinance  contained  upon  the 
exercise  by  the  territorial  legislature  of  the  power  of  emi- 
nent domain,  they  became  of  no  effect  upon  the  organ- 
ization and  admission  of  the  State  of  Ohio  into  the  Union. 

The  State  of  Ohio  has  had  since  1802  the  full  power  of 
eminent  domain,  excepting  such  part  as  is  reserved  to  the 
Federal  Government;  there  is  no  land  within  the  State  of 
Ohio  not  subject  to  the  State's  power  of  eminent  domain. 
That  power  is  a  right  of  sovereignty  superior  to  any  private 
right  of  property,  however  or  whenever  acquired.  Against 
the  sovereignty  no  private  rights  avail.  Contracts  are 
not  protected  from  it  by  the  Federal  Constitution  or 
the  state  constitution,  for  the  very  contract  may  itself 
be  appropriated  by  the  State  in  the  exercise  of  this  power. 
Art.  I,  §  10  of  the  Federal  Constitution,  forbidding  a 
State  to  pass  any  law  impairing  the  obligation  of  con- 
tracts, was  not  to  limit  the  exercise  by  the  State  of  the 
power  of  eminent  domain.  When  the  effect  of  such  exer- 
cise is  to  appropriate  a  contract  right  for  which  compen- 
sation is  given,  the  contract  is  not  thereby  impaired  or 
abrogated,  but  its  validity  is  recognized,  and  all  rights 
thereimder  merely  pass  by  forcible  purchase  to  the  State. 
Long  Island  Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685; 
Offield  V.  Railroad  Company,  203  U.  S.  372,  382;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420,  582. 

All  land  within  Ohio  has  at  all  times  since  its  occupa- 
tion by  civilized  governmental  authority  been  subject  to 
the  ri^t  of  eminent  domain. 

This  court  has  repeatedly  held  that  the  ordinance  of 
1787  ceased  to  be  operative  in  the  territory  of  States 
subsequently  formed  out  of  the  Northwest  Territory. 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678;  Huse  v.  Glover, 
119  IT.  S.  543;  Sand  v.  Manistee  River  Imp.  Co.,  123 
U.  S.  288,  295;  Hamilton  v.  Vicksburg  dtc.  R.  R.  Co.,  119 
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U.  S.  280,  284;  CardweU  v.  Bridge  Company,  113  U.  S. 
205,  210,  212;  Ward  v.  Racehorse,  163  U.  S.  504. 

In  Coyle  v.  Oklahoma,  221  U.  S.  559,  these  cases  and 
others  to  the  same  effect  were  fully  reviewed  and  approved. 
The  decision  in  all  these  cases  rests  upon  the  fact  that  all 
States  admitted  into  the  Union  subsequent  to  the  adoption 
of  the  Federal  Constitution  must  come  in  on  an  equal 
footing  with  the  original  States  in  all  respects. 

Mb.  Justice  Lukton  delivered  the  opinion  of  the 
court. 

Under  an  act  of  the  legislature  of  the  State  of  Ohio  of 
May  9,  1908  (Laws  1908,  p.  308),  being  §  3283-a,  and  an 
ordinance  of  the  city  of  Cincinnati  in  pursuance  of  that 
act,  the  defendant  railroad  company  instituted,  in  a  court 
of  the  State  of  Ohio,  a  suit  to  condenm  a  right  of  way  for 
an  elevated  railroad  track  across  the  public  landing  at 
Cincinnati.  Pending  the  condemnation  proceeding  the 
city  of  Cincinnati  filed  a  bill  in  one  of  the  Common  Pleas 
Coiui»  to  enjoin  the  railroad  company  from  constructing 
its  railway  across  said  public  landing  in  pursuance  of  its 
agreement  and  contract  with  the  city  under  the  ordinance 
mentioned,  and  to  restrain  the  prosecution  of  its  pending 
petition  for  the  condemnation  of  an  easement  of  way 
across  the  landing.  The  ground  upon  which  it  was  sought 
to  stop  the  condenmation  proceeding  and  prevent  the 
company  from  constructing  its  elevated  tracks  across  the 
public  landing  was  that  §  3283-a,  Revised  Statutes  of  Ohio, 
under  which  alone  an  easement  of  way  might  be  appro- 
priated, was  repugnant  to  Art.  I,  §  10  of  the  Constitution 
of  the  United  States,  forbidding  any  State  to  pass  any  law 
impairing  the  obUgation  of  a  contract,  in  so  far  as  §  3283-a, 
appUed  to  the  particular  property  across  which  an  ease- 
ment of  way  was  sought  to  be  appropriated. 

That  section,  so  far  as  necessary  to  be  here  stated, 
provides  that  upon  compliance  therewith  any  railroad 
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company  owning  or  operating  a  railroad  wholly  or  par- 
tially within  the  State  might  "use  and  occupy  for  an 
elevated  track  any  portion  of  any  public  groimd  lying 
within  the  limits  of  any  municipality  and  dedicated  to 
the  public  for  use  as  a  public  ground,  common,  landing  or 
wh^f ,  or  for  any  other  public  purpose,''  excepting  streets, 
aUeys  and  public  roads.  It  is  provided  that  before  in- 
stituting a  proceeding  for  the  appropriation  of  the  needed 
easement,  which  is  to  be  according  to  a  general  statute 
referred  to,  such  company  shall  submit  plans  for  the 
structure,  and  come  to  an  agreement  with  the  city  council 
of  the  mimicipality  concerned,  as  to  the  terms  and  condi- 
tions upon  which  the  easement  shall  be  occupied. 

The  proprietors  of  the  grant  of  land  upon  which  the 
city  of  Cincinnati  was  originally  laid  out,  made  a  plan  or 
plat  of  the  proposed  town,  according  to  which  plan  a 
strip  of  ground  between  Front  street  and  the  Ohio  river 
was  set  apart  ''as  a  conmion  for  the  use  and  benefit  of  the 
town  forever."  The  effect  of  the  sale  of  the  town  lots 
under  this  plan  has  long  since  been  held  to  constitute  a 
dedication  of  the  river  front  strip  to  the  public  use  and  to 
have  vested  in  the  city  of  Cincinnati  a  valid  title  in  trust 
for  the  public  use  in  the  same  manner  that  streets  were 
held  under  the  same  plat  or  plan.  Ciiy  of  Cincinnati  v. 
White,  6  Pet.  431.  This  dedication  was  made  in  1789, 
and  the  property  has  ever  since  been  used  as  a  public 
landing  or  wharf. 

A  demurrer  to  the  petition  was  sustained  by  the  Court 
of  Common  Pleas,  and  the  bill  dismissed.  This  was  af- 
firmed upon  appeal  to  the  Circuit  Court,  and  again  afiirmed 
upon  appeal  to  the  Supreme  Court  of  the  State. 

That  the  dedication  in  1789,  and  acceptance  by  the 
then  town  of  Cincinnati  constitutes  a  contract  with  the 
dedicators  obligatory  upon  the  town  and  its  successor, 
the  city  of  Cincinnati,  may  be  conceded.  The  contention 
is  that  the  Ohio  act  of  May  9,  1908,  now  §  3283-a, 
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Revised  Statutes  of  Ohio,  is  an  impairment  of  the  contract, 
forbidden  by  the  tenth  section  of  the  first  Article  of  the 
Constitution  of  the  United  States.  But  the  ri^t  of  every 
State  to  authorize  the  appropriation  of  every  description 
of  property  for  a  public  use  is  one  of  those  inherent  powers 
which  belong  to  state  governments,  without  which  they 
could  not  well  perform  their  great  functions.  It  is  a  power 
not  surrender^  to  the  United  States  and  is  untouched  by 
any  of  the  provisions  of  the  Federal  Constitution,  pro- 
vided there  be  due  process  of  law,  that  is,  a  law  authoriz- 
ing it,  and  provision  made  for  compensation.  This  power 
extends  to  tangibles  and  intangibles  alike.  A  chose  in 
action,  a  charter,  or  any  kind  of  contract,  are,  along  with 
land  and  movables,  within  the  sweep  of  this  sovereign  au- 
thority. 

The  constitutional  inhibition  upon  any  state  law  im- 
pairing the  obUgation  of  contracts  is  not  a  limitation  upon 
the  power  of  eminent  domain.  The  obligation  of  a  con- 
tract is  not  impaired  when  it  is  appropriated  to  a  public 
use  and  compensation  made  therefor.  Such  an  exertion 
of  power  neither  challenges  its  vaUdity  nor  impairs  its 
obUgation.  Both  are  recognized,  for  it  is  appropriated 
as  an  existing  enforceable  contract.  It  is  a  taking,  not  an 
impairment  of  its  obligation.  If  compensation  be  made, 
no  constitutional  right  is  violated.  All  of  this  has  been  so 
long  settled  as  to  need  only  the  citation  of  3ome  of  the 
many  cases.  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420;  The  West  River  Bridge  Co.  v.  Dix,  6  How.  507; 
N.  0.  Gas  Co.  V.  La.  Light  Co.,  115  U.  S.  650;  Lorm  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685;  Offidd  v. 
Railroad  Co.,  203  U.  S.  372. 

Every  contract,  whether  between  the  State  and  an  in- 
dividual or  between  individuals  only,  is  subject  to  this 
general  law.  There  enters  into  every  engagement  the 
unwritten  condition  that  it  is  subordinate  to  the  right  of 
appropriation  to  a  public  use.    The  West  River  Bridge  Co. 


Digitized  by  VjOOQ IC 


CINCINNATI  t;.  LOUIS.  4  NASH.  R.  R.  CO.     401 
223  U.  8.  Opinion  of  the  Court. 

V.  Dix,  6  How.  507;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  691-2. 

These  general  propositions  are  not  challenged. 

But  it  is  said,  that  the  right  of  appropriating  private 
property  to  a  public  use  possessed  by  the  State  of  Ohio  is 
only  that  which  is  defined  and  limited  by  the  second  article 
of  the  ordinance  of  1787  (July  13, 1787, 1  Stat.  52),  creat- 
ing a  government  for  the  Northwest  Territory,  which  em- 
braced the  territory  which  later  became  the  State  of  Ohio. 
That  ordinance,  siter  providing  for  a  territorial  govern- 
ment, declares  certain  political  principles  to  be  fimda- 
mental  and  that  they  should  constitute  the  ''basis  of  all 
laws,  constitutions  and  governments,''  thereafter  organ- 
ized out  of  that  territory  and  should  be  r^arded  as 
''articles  of  compact  between  the  original  States  and  the 
people  and  States  in  the  said  territory,  and  be  imalterable 
unless  by  common  consent."  The  article  referred  to  and 
claimed  now  to  be  still  obligatory,  is  in  these  words: 

"No  man  shall  be  deprived  of  his  liberty  or  property, 
but  by  the  judgment  of  his  peers,  or  the  law  of  the  land, 
and  should  the  public  exigencies  make  it  necessary,  for 
the  common  preservation,  to  take  any  person's  property, 
or  to  demand  his  particular  services,  full  compensation 
shall  be  made  for  the  same." 

But  the  ordinance  of  1787  as  an  instrument  limiting  the 
powers  of  government  of  the  Northwest  Territory,  and 
declaratory  of  certain  fundamental  principles  which  must 
find  place  in  the  organic  law  of  States  to  be  carved  out  of 
that  Territory,  ceased  to  be,  in  itself,  obligatory  upon  such 
States  from  and  after  their  admission  into  the  Union  as 
States,  except  in  so  far  as  adopted  by  such  States  and  made 
a  part  of  the  law  thereof.  This  has  been  the  view  of  this 
court  so  often  announced  as  to  need  no  further  argument: 
Pollard's  Lessee  v.  Hagan,  3  How.  212;  Permoli  v.  First 
Municipality,  3  How.  589;  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678,  688. 

VOL.  ccxxiii — 26 
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In  Escfmaba  Co.  v.  Chicago ^  supra,  it  was  said: 

''  Whatever  the  limitation  upon  her  powers  as  a  govern- 
ment whilst  in  a  territorial  condition,  whether  from  the 
ovdinance  of  1787  or  the  legislation  of  Congress,  it  oeased 
to  have  any  operative  force,  except  as  voluntarily  adopted 
by  her,  after  she  became  a  State  of  the  Union.  On  her 
admission  she  at  once  became  entitled  to  and  possessed  of 
all  the  rights  of  dominion  and  sovereignty  which  belonged 
to  the  original  States.  She  was  admitted,  and  could  be 
admitted,  only  on  the  same  footing  with  them.  The 
language  of  the  resolution  admitting  her  is  'on  an  equal 
footing  with  the  original  States  in  aU  respects  whatever.^ 
3  Stat.  536.  Equality  of  constitutional  right  and  power  is 
the  condition  of  all  the  States  of  the  Union,  old  smd  new. 
Illinois,  therefore,  as  was  well  observed  by  counsel,  could 
afterwards  exercise  the  same  power  over  rivers  within  her 
limits  that  Delaware  exercised  over  Black  Bird  Creek,  and 
Pennsylvania  over  the  Schuylkill  River." 

In  Coyle  v.  Oklahoma,  221 U.  S.  559,  the  case  of  Escane^ 
Co.  V.  Chicago,  and  the  cases  cited  therein,  were  fuUy 
reviewed  and  held  applicable  to  conditions  imposed  by 
Congress  in  the  enabling  act  under  which  Oklahoma  was 
admitted,  and  all  limitations  in  that  act  were  held  inopera- 
tive after  admission,  in  so  far  as  they  had  not  been  sub- 
sequently adopted  by  the  State  and  were  in  derogation  of 
the  equality  in  power  of  that  State  with  the  other  States 
of  the  Union. 

It  is  next  contended  that  whether  the  provisions  of 
Art.  2  now  constitute  the  irrevocable  fundamental  law  of 
Ohio  or  not,  that  that  provision  was  the  only  law  (rf 
eminent  domain  existing  in  1789,  and  as  such  is  to  be  re- 
garded as  read  into  the  contract  of  dedication,  and,  there- 
fore, is  the  only  power  of  eminent  domain  to  which  tliat 
contract  was  subordinate.  Upon  this  hypothesis  is  based 
the  contention  that  any  subsequent  law  of  Ohio  authoriz- 
ing a  taking  of  this  property  for  a  purpose  or  use  not  within 
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the  terms  of  the  ordinance  of  1787  is  a  law  innpairing  the 
obligation  of  a  contract. 

But  the  assumption  that  the  power  of  eminent  domain 
possessed  by  the  Northwest  Territory  in  1787  was  limited 
as  claimed  is  untenable.  The  clause  referred  to  assumes 
the  existence  of  a  general  power  of  eminent  domain  in  the 
Grovemment,  and  provides  that  when  exerted  there  must 
be  full  compensation  for  the  property  taken  or  the  services 
required.  That  this  is  so  is  apparent  not  only  from  the 
language  of  the  clause,  but  from  a  general  consideration  of 
the  pxupose  and  object  of  the  Congressional  act  in  which 
the  article  appears.  The  ordinance  of  1787  was  a  law  pro- 
viding for  the  government  of  the  territory  of  the  United 
States  northwest  of  the  River  Ohio.  It  provided  for  the 
appointment  of  a  governor  and  secretary  and  for  the  ap- 
pointment of  judges  and  the  organization  of  courts  with 
conunon-law  jurisdiction.  To  the  governor  and  judges 
was  granted  legislative  power  to  adopt  and  publish  such 
laws  of  the  original  States  as  should  seem  to  be  adapted  to 
the  conditions,  which  were  to  be  and  remain  in  force  im- 
less  disapproved  by  Congress.  Authority  to  elect  a  legis- 
latiu'e  was  conferred  when  there  should  be  five  thousand 
inhabitants. 

Upon  this  Article  2,  heretofore  set  out,  is  claimed  to  be 
a  contractual  limitation,  based  upon  the  contract  of  dedi- 
cation, by  which  this  particular  strip  of  river  front  is  for- 
ever protected  against  an  exercise  of  the  power  of  eminent 
domain  by  the  State  of  Ohio,  except  where  "the  public 
exigency  makes  it  necessary  for  the  common  preservation.'' 
If  we  assume,  for  argument,  that  an  aflSrmative  limitation 
upon  the  right  of  appropriating  property  to  any  public 
purpose  would  so  enter  into  any  contract  as  to  forever 
afterwards  bind  the  hands  of  the  State,  no  such  situation 
is  here  presented.  Article  2  is  not  a  grant  of  power,  but 
a  limitation  upon  the  power  of  eminent  domain  assiuned 
to  exist.    It  was  conferred  upon  the  governor  and  judges 
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by  the  power  to  adopt  and  publish  the  laws  of  any  original 
State  deemed  appropriate,  and  by  the  second  section  there 
was  conferred  upon  the  governor  and  l^islature,  when 
organized,  "authority  to  make  laws  in  all  cases  .  .  . 
not  repugnant  to  the  principles  and  articles  in  this  ordi- 
nance established  and  declared."  This  legislative  power^ 
temporarily  in  the  governor  and  a  majority  of  the  judges, 
and  then  in  the  governor  and  the  l^islature,  when  organ- 
ized, included,  by  necessary  implication,  the  general  power 
to  provide  for  the  appropriation  of  private  property  for 
public  purposes.  K  this  is  not  the  case,  then  the  ordinance 
granted  no  power  of  that  kind  whatever,  for  the  clause 
above  cited  is  obviously  a  mere  restriction  by  which  com- 
pensation is  required. 

This  right  of  appropriating  private  property  to  a  pub- 
lic use  is  one  of  the  powers  vital  to  the  public  welfare  of 
every  self-governing  community.  It  is  a  power  which  this 
court  has  described  as  an  "incident  to  sovereignty,"  a 
power  which  "belongs  to  every  independent  government." 
In  United  States  v.  Jones,  109  U.  S.  513,  518,  it  was  said: 

"The  provision  found  in  the  Fifth  Amendment  to  the 
federal  Constitution,  and  in  the  Constitutions  of  the 
several  States,  for  just  compensation  for  the  property 
taken,  is  merely  a  limitation  upon  the  use  of  the  power. 
It  is  no  part  of  the  power  itself,  but  a  condition  upon  which 
the  power  may  be  exercised.  It  is  undoubtedly  true  that 
the  power  of  appropriating  private  property  to  public 
uses  vested  in  the  general  government — ^its  right  of  emi- 
nent domain,  which  Vattel  defines  to  be  the  right  of  dis- 
posing, in  case  of  necessity  and  for  the  public  safety,  of 
all  the  wealth  of  the  country — cannot  be  transferred  to  a 
State  any  more  than  its  other  sovereign  attributes;  and 
that,  when  the  use  to  which  the  property  taken  is  applied 
is  public,  the  propriety  or  expediency  of  the  appropriation 
cannot  be  called  in  question  by  any  other  authority." 

That  the  Northwest  Territory  was  not  a  State,  but  a 
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mere  territorial  dependency  is  of  no  consequence.  The 
United  States  was  an  independent  sovereign,  and  when  it 
created  a  territorial  government  with  legislative  authority 
subject  only  to  the  limitations  of  the  creating  act,  it 
granted  to  this  new  dependent  government  this  vital 
power  imless  it  plainly  appears  that  it  was  withheld. 

The  denial  of  such  a  power  to  this  new  government  in- 
tended as  the  forerunner  of  a  group  of  States  west  of  the 
Ohio,  or  its  restriction  to  purposes  of  necessary  defense 
only,  as  appellant  would  construe  the  language  of  the 
article  above  set  out,  is  not  to  be  easily  or  lightly  pre- 
sumed. The  power  was  one  necessary  to  the  work  which 
this  pioneer  community  was  set  on  doing.  It  was  a 
power  well  nigh  as  essential  to  the  existence  of  the  gov- 
ernment as  the  taxing  power.  The  language  of  Chief  Jus- 
tice Taney  in  the  Charles  River  Bridge  Case,  11  Pet.  420, 
547,  when  speaking  of  a  contention  that  the  State  of 
Massachusetts  had  surrendered  the  power,  by  granting  a 
charter  for  the  construction  of  a  particular  bridge,  to  ap- 
propriate that  bridge  so  authorized,  is  apt  and  appropriate, 
when  we  are  asked  to  construe  the  ordinance  of  1787  as 
denying  to  the  government  of  the  Northwest  Territory  a 
power  so  important  to  the  welfare  of  its  people.  Upon 
this  he  said: 

'^But  the  object  and  end  of  all  government  is  to  promote 
the  happiness  and  prosperity  of  the  community  by  which 
it  is  established;  and  it  can  never  be  assumed,  that  the 
government  intended  to  diminish  its  power  of  accomplish- 
ing the  end  for  which  it  was  created.  And  in  a  country 
like  ours,  free,  active,  and  enterprising,  continually  ad- 
vancing in  nimibers  and  wealth,  new  channels  of  com- 
munication are  daily  found  necessary,  both  for  travel  and 
trade,  and  are  essential  to  the  conifort,  convenience,  and 
prosperity  of  the  people.  A  State  ought  never  to  be  pre- 
sumed to  siurender  this  power,  because,  like  the  taxing 
powcTi  the  whole  community  have  an  interest  in  preserv- 


Digitized  by  VjOOQ IC 


406  OCTOBER  TERM,  1911. 

Opinion  of  the  Court.  223  U.  S. 

ing  it  undiminished.     And  when  a  corporation  alleges, 
that  a  State  has  surrendered  for  seventy  years,  its  power 
of  improvement  and  public  accommodation,  in  a  great 
and  important  line  of  travel,  along  which  a  vast  niunber  of 
its  citizens  must  daily  pass;  the  community  have  a  right 
to  insist,  in  the  language  of  this  court  above  quoted,  Hhat 
its  abandonment  ought  not  to  be  presumed,  in  a  case,  in 
which  the  deliberate  purpose  of  the  State  to  abandon  it 
does  not  appear.'    The  continued  existence  of  a  govern- 
ment would  be  of  no  great  value,  if  by  implications  and 
presimiptions,  it  was  disarmed  of  the  powers  necessary  to 
accomplish  the  ends  of  its  creation;  and  the  fimctions  it 
was  designed  to  perform,  transferred  to  the  hands  of 
privileged  corporations.     The  rule  of  construction  an- 
nounced by  the  court,  was  not  confined  to  the  taxing 
power;  nor  is  it  so  limited  in  the  opinion  delivered.    On 
the  contrary,  it  was  distinctly  placed  on  the  ground  that 
the  interests  of  the  conmiunity  were  concerned  in  pre- 
serving, undiminished,  the  power  then  in  question;  and 
whenever  any  power  of  the  State  is  said  to  be  surrendered 
or  diminished,  whether  it  be  the  taxing  power  or  any  other 
Qg  the  public  interest,  the  same  principle  applies, 
le  rule  of  construction  must  be  the  same." 
should  the  particular  language  of  the  article  above 
b  be  given  a  narrow  or  hypercritical  meaning.    The 
)urpose  was  but  to  limit  the  general  right  of  eminent 
n  by  the  requirement  that  compensation  should  be 
A  public  "exigency"  exists,  for  the  ''common 
nation,"  when  the  legislature  declares  that  for  a 
ide  public  purpose  there  should  be  a  right  of  way 
ommon  carrier  across  a  particular  piece  of  property, 
jes  to  which  §  3283-a  authorizes  a  condemnation  of 
i  of  way  are  undeniably  public  and  not  private  uses, 
that  is  the  case,  "the  propriety  or  expediency  of  the 
>riation  cannot  be  called  in  question  by  any  other 
ity."    UniUd  States  v.  Jones,  109  U.  S.  519. 
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It  follows  then,  first,  that  the  legislative  power  of  the 
State  of  Ohio  was  not  restricted  in  any  way  by  the  provi- 
sions of  the  second  article  of  the  ordinance  of  1787  after 
its  admis^on  to  the  Union,  and  it  has  every  power  of  emi- 
nent domain  which  pertains  to  other  States,  miless  limited 
by  its  own  constitution;  and,  second,  that  if  the  law  of 
eminent  domain  as  it  existed  at  the  time  of  the  dedication 
is  to  be  read  into  the  contract,  that  that  law,  properly  in- 
terpreted, was  not  such  as  to  forbid  an  appropriation  such 
as  is  here  involved. 

The  judgment  of  the  Supreme  Court  of  Ohio  must, 
therefore,  be 

Affirmed. 


UNITED  STATES  v.  CITROEN. 

CBBTIORARI  TO  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 
SECOND   CIRCUIT. 

No.  30.    Ai^ued  November  1,  1911.— Decided  February  19,  1912. 

In  order  to  produce  uniformity  in  the  imposition  of  duties,  the  dutiable 
classification  of  articles  imported  must  be  ascertained  by  an  exam- 
ination of  the  imported  article  itself  in  the  condition  in  which  it  is 
imported. 

A  prescribed  rate  of  duty  cannot  be  escaped  by  disguise  or  artifice;  but 
if  the  article  imported  is  not  the  article  described  as  dutiable  at  a 
specified  rate,  it  does  not  become  dutiable  under  the  description  be- 
cause it  has  been  manufactured  for  the  purpose  of  being  imported  at 
slower  rate. 

The  court  is  not  concerned  with  reasons  for  a  distinction  in  the  tariff 
act, — it  is  enough  that  Confess  made  it. 

Pearls,  unset  and  imstnmg,  are  dutiable  imder  par.  436  of  the  tariff 
act  of  1897  at  ten  per  centum  and  not  under  par.  434  at  sixty  per 
centum,  because  capable  of,  or  intended  for,  being  strung  as  a  neck- 
lace. 
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The  fact  that  a  pearl  has  been  drilled — as  is  the  case  with  more  than 
seventy-five  per  cent,  of  all  large  pearls  when  they  come  from  the 
wholesale  dealers — does  not  take  it  out  of  par.  436  and  make  it 
dutiable  under  par.  434  at  sixty  per  centum. 

Congress  will  not  be  presumed  in  framing  a  tariff  act  to  have  contem- 
plated a  radical  departing  from  the  policy  of  former  tariff  legisla^n 
when  it  will  also  be  necessary  to  presume  that  Congress  in  doing  so 
also  disregarded  facts  of  the  trade. 

After  reviewing  provisions  of  former  tariff  acts  and  prior  decisions  in 
regard  to  pearls  and  the  duties  to  be  levied  upon  them,  held,  that 
pearls,  not  strung  or  set,  although  suitable  for  being  strung  as  a  neck- 
lace are  not  to  be  classed  by  similitude  imder  par.  434  and  subjected 
to  the  higher  duty  of  sixty  per  centum. 

Where  a  tariff  act,  as  that  of  1897,  provides  for  pearls  set  or  strung, 
and  for  pearls  not  strung  or  set,  it  will  not  be  presumed  that  Con- 
gress intended  to  leave  an  imenumerated  class  of  pearls  to  be  classed 
by  similitude. 

166  Fed.  Rep.  693, 92  C.  C.  A.  365,  affirmed. 

The  facts,  which  involve  the  construction  of  para- 
graphs 434  and  436  of  the  tariff  act  of  1897  as  applied  to 
pearls,  are  stated  in  the  opinion. 

Mr.  Assiatant  to  the  Attorney  General  Fowler  for  the 
United  States: 

The  Circuit  Court  of  Appeals  improperly  adopted  as 
the  facts  the  findings  of  the  Board  of  General  Appraisers. 
Apgar  v.  United  States,  78  Fed.  Rep.  332,  334. 

The  new  evidence  introduced  in  the  Circuit  Court  was, 
in  substance,  that  the  pearls  were  assembled  into  a  com- 
plete necklace  and  were  a  necklace,  and  were  so  worn  by 
the  purchaser,  before  importation. 

Had  this  evidence  been  before  the  board,  the  board 
would,  according  to  its  own  declaration,  have  overruled 
the  protest  and  affirmed  the  collector's  classification. 

The  decision  of  the  Circuit  Court  of  Appeals  conflicts 
with  the  well-recognized  rule  laid  down  in  other  cases 
for  the  assessment  of  duties  upon  pearls.  Tiffany  v. 
United  States,  103  Fed.  Rep.  619. 
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A  perforated  pearl  is  not  in  its  natural  state,  although 
the  cost  of  perforation  is  but  trifling.  The  amount  of 
expense  cannot  be  considered  in  determining  whether  the 
pearl  has  been  changed  from  its  natural  state.  Seeberger 
V.  FarmU,  139  U.  S.  608;  Tiffany  v.  United  Stales,  1C5 
Fed.  Rep.  766;  Tiffany  v.  United  States,  112  Fed.  Rep. 
672;  Neresheimer  v.  United  States,  131  Fed.  Rep.  977. 

In  the  various  cases  relating  to  the  assessment  of  duties 
upon  drilled  pearls,  three  theories  have  been  advanced: 
First.  The  one  adopted  by  Judge  Coxe,  in  the  second 
Tiffany  Case,  106  Fed.  Rep.  766,  holding  them  assessable 
as  strung  pearls  under  the  similitude  clause;  second,  the 
rule  adopted  by  the  Circuit  Court  of  Appeals  in  the  same 
Tiffany  Case  and  approved  in  the  Neresheimer  Case,  supra, 
and  applied  in  the  present  case,  that  such  pearls  must  be 
classified  under  the  similitude  clause  as  belonging  to  either 
par.  434  or  436;  and  third,  the  method  suggested,  but 
not  followed,  by  the  Circuit  Coxxtt  of  Appeals  in  the 
present  case,  that  pars.  434  and  436  embrace  all  kinds  of 
peark,  and  the  sin^tude  clause  has  no  application. 

That  this  last  method  is  not  the  correct  one,  is  clearly 
shown  by  Judge  Lacombe  in  the  first  Tiffany  Case.  See 
provisions  relating  to  pearls  in  the  previous  tariff  acts. 
Paragraphs  452  and  453  of  the  act  of  October  1,  1890  (26 
Stat.  600);  pars.  337  and  338  of  the  act  of  August  28, 
1894,  c.  349, 28  Stat.  534. 

The  finding  of  fact  by  Judge  Lacombe  is  not  only  abund- 
antly sustained  by  the  evidence,  but  when  the  evidence  is 
taken  as  a  whole  no  other  inference  can  be  drawn  there- 
from. 

Years  were  spent  in  the  collection  of  these  pearls.  They 
were  assorted  and  selected  as  to  size,  quality,  etc.,  and 
kept  intact  for  years,  and  became  well  known  in  the  trade 
as  a  collection  for  a  valuable  necklace. 

When  an  article  is  separated  into  its  component  parts, 
which  parts  are  imported  separately,  they  are  assessable 
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for  duty  as  if  the  article  were  imported  as  a  whole.  United 
States  V.  Schoverling,  146  U.  S.  76;  United  States  v.  Irwin, 
78  Fed.  Rep.  799;  Isaacs  v.  Jonas,  148  U.  S.  648;  Read  v. 
Certain  Merchandise,  103  Fed.  Rep.  197;  McMillan  Co.  v. 
United  States,  116  Fed.  Rep.  1018. 

The  right  of  an  importer  to  so  manufacture  his  goods 
as  to  reduce  the  rate  of  duty  extends  only  to  its  manu- 
facture, and  does  not  permit  him  to  change  its  character 
after  manufacture  in  order  to  avoid  a  higher  rate  of  duty. 
MerrUt  v.  Welsh,  104  U.  S.  694,  700;  Seeberger  v.  FarweU, 
139  U.  S.  608;  Vantine  &  Co.  v.  United  Stales,  156  Fed. 
Rep.  149. 

The  court  will  consider  the  intent  of  an  importer  to 
defraud  the  revenue,  and  also  whether  or  not  a  certain 
element  or  ingredient  of  the  imported  article  is  a  trifling 
or  substantial  portion  thereof,  unless  such  consideration 
is  prohibited  by  the  language  of  the  statute.  Folk  v. 
Robertson,  137  U.  S.  225;  Seeberger  v.  Schlesinger,  152  U.  S, 
581,  587. 

The  pearls  in  question  were  jewelry  or  parts  thereof, 
finished  or  unfinished,  and  therefore  w^re  properly  classi- 
fied under  par.  434. 

Mr.  W.  Wickham  Smith,  with  whom  Mr.  John  K. 
Maxwell  was  on  the  brief,  for  respondent: 

The  Circuit  Court  of  Appeals  did  not  pursue  any  im- 
proper method  with  regard  to  the  findings  of  the  Board 
of  General  Appraisers. 

The  findings  of  the  board  should  always  be  adopted  by 
tribunals  of  review  except  where  they  are  without  evidence 
to  support  them,  where*  they  are  against  the  weight  of 
evidence,  or  where  they  have  been  overborne  by  new  tes- 
timony taken  in  the  Circuit  Court.  Oabrid  &  Schall  v. 
United  States,  123  Fed.  Rep.  296;  White  v.  United  States,  72 
Fed.  Rep.  251 ;  In  re  Van  Blankensteyn,  56  Fed.  Rep.  474; 
In  re  Kursheedt  Mfg.  Co.,  49  Fed  Rep,  633;  In  re  White, 
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53  Fed.  Rep.  787;  Marine  v.  Lyon,  65  Fed.  Rep.  992; 
In  re  Bing,  66  Fed.  Rep.  727;  Mexican  Onyx  Co,  v.  United 
States,  66  Fed.  Rep.  732;  Belcher  v.  United  States,  91  Fed. 
Rep.  975;  Myers  v.  United  States,  110  Fed  Rep.  940; 
Leerhurger  v.  United  States,  113  Fed.  Rep,  976;  UnUed 
States  V.  Jackson,  113  Fed.  Rep.  1000;  United  States  v. 
Riebe,  1  Customs  App.  19. 

As  to  the  new  evidence  taken  in  the  Circuit  Court,  one 
of  the  witnesses  did  not  contradict  the  testimony  taken 
before  the  board,  and  if  he  had,  one  witness's  testimony 
could  not  be  allowed  to  upset  a  finding  of  the  board  made 
on  the  testimony  of  a  number  of  witnesses.  Page  v.  United 
States,  113  Fed.  Rep.  1006;  Bromley  v.  United  States,  154 
Fed.  Rep.  399. 

There  is  nothing  in  the  evidence  of  the  purchaser  to 
justify  the  assertion  made  by  the  Government  that  the 
pearls  "were  a  necklace"  and  "were  delivered  to  her  as 
a  necklace"  at  Newport. 

If  the  decision  of  the  Circuit  Court  of  Appeals  conflicts 
with  other  decisions  in  pearl  cases,  that  constitutes  no 
reason  for  its  reversal. 

As  to  the  so-called  finding  of  facts  by  Judge  Lacombe, 
thCTe  was  ample  testimony  to  support  it. 

The  Government's  argument  as  to  an  article  separated 
into  its  component  parts  (which  parts  are  imported 
separately),  as  well  as  the  authorities  cited  thereunder, 
are  wholly  irrelevant  to  the  point  involved  in  this  con- 
troversy. United  States  v.  Irwin,  78  Fed.  Rep.  799; 
Isaacs  V.  Jonas,  148  U.  S.  648,  do  not  apply  to  this 
case. 

The  contention  of  the  Government,  that  an  importer 
has  no  right  to  change  the  character  of  goods  after  manu- 
facture in  order  to  avoid  a  higher  rate  of  duty,  is  not 
only  irrelevant,  but  unsound. 

Every  importer  has  a  right  to  have  his  goods  assessed 
for  duty  at  the  appropriate  rate  as  and  what  they  are 
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when  they  come  into  the  port  and  before  the  customs 
officers.  Seeberger  v.  FarweU,  139  U.  S.  608 ;  Worthington  v. 
Robbins,  139  U.  S.  337;  Merritt  v.  Welsh,  104  U.  S.  694; 
United  States  v.  Wotton,  53  Fed.  Rep.  344;  Johnson  v. 
United  States,  123  Fed.  Rep.  997;  Godwin  v.  United  States, 
66  Fed.  Rep.  739;  Paturel  v.  Robertson,  41  Fed.  Rep.  329; 
Hunter  v.  UniUd  States,  143  Fed.  Rep.  914;  Stone  & 
Downer  v.  United  States,  147  Fed.  Rep.  603,  605;  Mavtner 
V.  United  States,  84  Fed.  Rep.  155;  In  re  Blumenthal,  51 
Fed.  Rep.  76;  United  States  v.  Levitt,  26  Fed.  Cas.  919; 
In  re  Schoverling,  45  Fed.  Rep.  349;  aflf'd  in  United  States  v. 
Schoverling,  146  U.  S.  76. 

The  pearls  could  certainly  not  be  held  dutiable  as 
jewelry  or  parts  thereof  and  assessed  accordingly  under 
par.  434  at  60  per  cent. 

The  Grovemment's  claim  is  an  unjust  one. 

In  all  cases  of  doubt  as  to  the  meaning  of  a  revenue 
statute,  the  decision  should  be  in  favor  of  the  importer 
who  has  to  pay  the  tax,  and  there  never  was  a  case  more 
strongly  calling  for  the  application  of  that  rule  than  the 
case  at  bar.  United  Staies  v.  Wigglesworth,  2  Story,  369; 
Rice  V.  United  States,  53  Fed.  Rep.  910;  Hartranft  v.  Wieg- 
man,  121  U.  S.  609;  Mathewson  v.  United  States,  71  Fed. 
Rep.  394;  United  Staies  v.  Adams,  54  Fed.  Rep.  147; 
Adams  v.  Bancroft,  3  Sunmer,  384;  McCoy  v.  Hedden,  38 
Fed  Rep.  89;  American  Net  &  Twine  Co.  v.  Worthington, 
141  U.  S.  468;  Hempstead  v.  Thomas,  122  Fed.  Rep.  538; 
Hayes  v.  UniUd  States,  150  Fed.  Rep.  63,  66;  United  States 
V.  Merck,  91  Fed.  Rep.  639;  Franklin  Sugar  Refining  Co.  v. 
United  States,  142  Fed.  Rep.  376,  382;  Potvers  v.  Barney, 
5  Blatchf.  202;  S.  C,  19  Fed.  Cas.  1234;  United  States  v. 
Davis,  54  Fed.  Rep.  147;  United  States  v.  Michelin  Tire  Co.y 
1  Customs  App.  518;  United  States  v.  Hatters^  Fur  Ex- 
change, 1  Customs  App.  198;  United  States  v.  Matagrin,  1 
Customs  App.  309,  312;  WoolwoHh  v.  UniUd  States,  1  Cus- 
toms App.  120. 
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Mr.  Justice  Hughes  delivered  the  opinion  of  the 
court. 

Bernard  Citroen,  on  June  11,  1906,  imported  into  the 
United  States  thirty-seven  drilled  pearls — ^unset  and 
unstrung — divided  into  five  lots,  separately  inclosed.  The 
collector  classified  them  by  similitude  "as  pearls  set  or 
strung,  or  jewelry,"  dutiable  at  sixty  per  cent,  ad  valorem 
under  par.  434  of  the  tariff  act  of  1897.  30  Stat.  151, 
p.  192.  The  Board  of  General  Appraisers  sustained  the 
importer's  protest,  holding  the  pearls  to  be  dutiable  by 
similitude  at  ten  per  cent,  under  par.  436.  The  Circuit 
Court,  on  additional  testimony,  reversed  this  ruling  and 
affirmed  that  of  the  collector,  and  this  decision  was,  in 
turn,  reversed  by  the  Circuit  Court  of  Appeals,  which 
held  that  the  board  was  right.  92  C.  C.  A.  366;  166  Fed. 
Rep.  693.   The  case  comes  here  on  certiorari. 

The  paragraphs  of  the  act  of  1897  (30  Stat.,  p.  192), 
which  are  in  question,  read  as  follows: 

"434.  Articles  commonly  known  as  jewelry,  and  parts 
thereof,  finished  or  unfinished,  not  specially  provided  for 
in  this  Act,  including  precious  stones  set,  pearls  set  or 
strung,  and  cameos  in  frames,  sixty  per  centum  ad  va- 
lorem. 

"436.  Pearls  in  their  natural  state,  not  strung  or  set, 
ten  per  centima  ad  valorem." 

The  peark  had  been  piu'chased  by  the  importer's  brother 
and  had  been  offered  for  sale,  collectively  and  in  lots,  in 
Paris,  London  and  Berlin,  and  to  show  that  the  collec- 
tion was  a  desirable  one  for  a  necklace  they  had  been 
strung  from  time  to  time  on  a  silk  cord.  It  appeared  that 
Mrs.  Leeds,  the  present  owner,  had  seen  the  pearls  in  Paris, 
both  loose  and  on  a  string.  As  she  testified  they  were 
brought  to  her  hotel  "both  on  the  string  and  oflf  the  string; 
it  was  strung  up  at  odd  times,  then  it  was  taken  apart 
and  other  peark  were  put  in  and  others  taken  out,  so  it 
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was  strung  several  times."  She  was  permitted  to  wear 
the  pearls  as  a  necklace;  and  finally  bought  them,  it  being 
agreed  that  they  should  be  delivered  to  her  in  this  country. 
They  were  so  defivered  in  the  condition  in  which  they 
were  imported,  without  string  or  clasp,  and  to  these  the 
purchaser  subsequently  added  six  peark  and  formed  the 
necklace  she  desired. 

With  respect  to  the  character  of  the  imported  collection 
the  Board  of  General  Appraisers  found:  "Pearls  of  greater 
dimensions  than  the  average  are  comparatively  rare; 
hence  it  frequently  requires  several  years'  search  in  order 
to  secure  a  sufficient  number  to  form  a  necklace,  all 
accurately  matched  in  the  essential  features  of  size,  color 
and  luster.  Such  a  collection  thus  assembled  would,  no 
doubt,,  conmiand  a  higher  price  than  the  aggregate  value 
of  the  separate  pearls.  On  the  other  hand,  a  sufficient 
number  of  pearls,  although  of  large  size,  required  to  form 
a  necklace,  matched  as  to  size,  but  not  otherwise,  except 
a  mere  regard  for  comparative  color,  could  be  assembled 
within  a  short  time  and  at  a  price  based  upon  the  cost  of 
each  separate  pearl.  In  order  to  dispose  of  thirty  or 
more  pearls  to  one  purchaser,  such  a  collection  would 
usually  be  sold  at  a  less  price  than  the  aggregate  would 
amount  to  were  each  pearl  sold  separately.  The  evidence 
shows  and  we  find  that  the  pearls  in  question  belong  to 
the  latter  and  not  to  the  first  class."  T.  D.  28,246;  G.  A. 
6617.  And  as  to  these  facts  there  is  nothing  in  the  evi- 
dence introduced  in  the  Circuit  Court  which  requires  a 
different  conclusion. 

The  questions  presented  are  (1)  whether  the  pearls 
fall  directly  within  the  description  of  the  paragraph  (434) 
relating  to  jewelry,  and  (2),  if  not,  whether  they  are 
brought  within  this  paragraph,  through  similitude,  by 
virtue  of  §7.   30  Stat.  206. 

First.  The  rule  is  well  established  that  ''in  order  to 
produce  uniformity  in  the  imposition  of  duties,  the  duti- 
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able  classification  of  articles  in^xirted  must  be  ascertained 
by  an  examination  of  the  imported  article  itself,  in  the 
condition  in  which  it  is  imported."  WcrthingUm  v.  Rob- 
bins,  139  U.  S.  337,  341;  Dtoigkt  v.  MerriU,  140  U.  S.  213, 
219;  UniUd  States  v.  Schoverling,  146  U.  S.  76,  82;  United 
States  V.  Irmn,  C.  C.  A.,  2d  Cir.  78  Fed.  Rep.  799,  802. 
This,  of  com:'se,  does  not  mean  that  a  prescribed  rate  of 
duty  can  be  escaped  by  resort  to  disguise  or  artifice. 
When  it  is  foimd  that  the  article  imported  is  in  fact  the 
article  described  in  a  particular  paragraph  of  the  tariff 
act,  an  effort  to  make  it  appear  otherwise  is  simply  a 
fraud  on  the  revenue  and  cannot  be  permitted  to  succeed. 
Folk  V.  Robertscny  137  U.  S.  225,  232.  But  when  the 
article  imported  is  not  the  article  described  as  dutiable 
at  a  specified  rate,  it  does  not  become  dutiable  under  the 
description  because  it  has  been  manufactm^d  or  prepared 
for  the  express  purpose  of  being  imported  at  a  lower  rate. 
Merritt  v.  Welsh,  104  U.  S.  694,  704;  Seeberger  v.  FarweU, 
139  U.  S.  608,  611.  "So  long  as  no  deception  is  practiced, 
so  long  as  the  goods  are  truly  invoiced  and  freely  and 
honestly  exposed  to  the  oflBcers  of  customs  for  their  ex- 
amination, no  fraud  is  committed,  no  penalty  is  incurred." 
Merritt  v.  Welsh,  supra.  The  inquiry  must  be — Does  the 
article,  as  imported,  fall  within  the  description  sought  to 
be  appHed? 

In  the  paragraph  as  to  jewelry  (434)  CJongress  expressly 
defined  what  pearls  were  to  be  included.  The  parag;*aph 
reads,  ''including  .  .  .  pearls  set  or  strung."  It 
does  not  say  pearb  that  can  be  strung,  or  that  are  assorted 
or  matched  so  as  to  be  suitable  for  a  necklace,  but  pearls 
"set  or  strung."  We  are  not  concerned  with  the  reason 
for  the  distinction;  it  is  enough  that  Congress  made  it. 
Had  these  pearls  never  been  strung  before  importation, 
no  one  would  be  heard  to  argue  that  they  fell  directly 
within  the  description  of  paragraph  434  because  they  could 
be  strung,  or  had  been  collected  for  the  purpose  of  string- 
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ing  or  of  being  worn  as  a  necklace.  Loose  pearls — how- 
ever valuable  the  collection — ^however  carefully  matched 
or  desirable  for  a  necklace — are  not '' pearls  set  or  strung." 

Nor  can  it  be  said  that  pearls,  imported  unstrung, 
are  brought  within  the  description  of  paragraph  434  be- 
cause, at  some  time,  or  from  time  to  time,  previous  to 
importation,  they  have  been  put  on  a  string  temporarily 
for  purposes  of  display.  The  paragraph  does  not  use  a 
generic  definition  which  could  be  deemed  to  define  pearls 
previously  strung  though  imported  unstrung,  but  re- 
fers— ^in  terms  which  shelter  no  ambiguity — ^to  their  con^- 
dition  when  imported.  It  is  not  a  case  of  parts  of  a 
described  article,  separately  packed  to  avoid  the  specified 
duty  on  the  article  as  a  whole.  United  States  v.  Schover- 
ling,  supra;  Isaacs  v.  Jonas,  148  U.  S.  648;  United  States 
V.  Irwin,  supra.  For  here,  the  imported  pearls,  whether 
regarded  separately  or  taken  as  a  collection,  are  not  within 
the  description.  It  is  idle  to  comment  on  the  relative 
value  of  a  string  to  hold  the  pearls,  for  this  is  immaterial. 
The  statute  has  furnished  the  test  and  we  are  not  at  liberty 
to  make  another. 

Second.  Although  the  pearls  do  not  fall  directly  within 
paragraph  434,  the  question  remains  whether  they  are 
brought  within  it  by  similitude.  The  similitude  clause 
(§  7)  applies  to  articles  not  enumerated  in  the  tariff  act, 
and  hence  it  governs  the  rate  in  this  case  only  if  it  be 
found  that  the  pearls  are  excluded  from  the  description 
of  paragraph  436,  which  eniunerates  ''pearls  in  their 
natural  state,  not  strung  or  set."  May  it  fairly  be  said 
that  in  these  two  classes  of  pearls — those  "set  or  strung" 
and  those  "in  their  natural  state,  not  strung  or  set" — Con- 
gress intended  to  describe  all  pearls,  or  is  there  a  sort  of 
pearls,  for  example,  those  drilled  and  matched  so  as  to 
be  suitable  for  a  necklace,  which  must  be  said  to  have 
been  left  unenumerated? 

In  the  customs  act  of  1816  (3  Stat.  310)  a  duty  of  seven 
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and  a  half  per  cent,  ad  valorem  was  laid  on  ^'precious 
stones  and  pearls  of  all  kinds,  set  or  not  set."  The  act  of 
1842  (5  Stat.  548,  555)  made  the  duty  seven  per  cent, 
"on  gems,  pearls,  or  precious  stones."  That  of  1846 
(9  Stat.  42,  45,  48)  fixed  the  rate  at  thirty  per  cent,  for 
"diamonds,  gems,  pearls,  rubies,  and  other  precious 
stones,  and  imitations  of  precious  stones,  when  set  in 
gold,  silver,  or  other  metal,"  and  at  ten  per  cent,  on 
"diamonds,  gems,  pearls,  rubies,  and  other  precious 
stones,  and  imitations  thereof,  when  not  set."  In  1857 
(11  Stat.  192)  and  in  1861  (12  Stat.  178,  190),  the  same 
distinction  was  maintained. 

In  the  Revised  Statutes  (§  2504,  p.  484)  we  find  the 
foUowii^ : "  Precious  stones  and  jewehy. — Diamonds,  cam- 
eos, mosaics,  gems,  pearls,  rubies,  and  other  precious 
stones,  when  not  set:  ten  per  centum  ad  valorem;  when  set 
in  gold,  silver,  or  othw  metal,  or  on  imitations  thereof, 
and  all  other  jewelry:  twenty-five  per  centum  ad  valorem." 
In  1883  (22  Stat.  488,  513,  514)  the  rate  of  duty  was  made 
twMity-five  per  cent  for  "jewelry  of  all  kinds"  and  ten 
per  cent,  for  "precious  stones  of  all  kinds."  In  1890 
(26  Stat.  600,  601)  the  jewelry  paragraph  (452),  which 
fixed  ihe  rate  at  fifty  per  cent,  embraced  all  articles,  not 
elsewhere  specially  provided  for,  which  were  composed 
of  precious  metals  or  imitations  thereof  (including  those 
set  with  pearls)  and  known  commercially  as  jewelry;  and 
the  following  paragraph  (453)  read:  "Pearls,  ten  per 
centimi  ad  valorem."  By  the  act  of  1894  (28  Stat.  509, 
534)  the  jewelry  rAte  was  reduced  to  thirty-five  per  cent. ; 
the  paragraph  as  to  pearls  was  changed  so  that  instead 
of  describing  pearls  generally  it  read:  "Pearls,  including 
pearls  strung  but  not  set,  ten  per  centum  ad  valorem," 
and  pearls  set  were  placed  with  precious  stones  set,  with 
a  duty  of  thirty  per  cent. 

It  will  thus  be  observed  that  when  pearls  were  eniraier- 
ated  in  the  tariff  acts  prior  to  that  of  1897,  the  enumeration 
VOL.  ccxxin — 27 
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was  evidently  intended  to  be  comprehensive  and  covered 
all  pearls  not  included  in  the  provision  for  jewelry.  The 
act  of  1897  placed  "pearls  set  or  strung"  in  the  jewehy 
paragraph^  and  then  provided  the  rate  of  ten  per  cent, 
for  *' pearls  in  their  natural  state,  not  strung  or  set." 

To  complete  the  review  of  the  statutes,  it  may  be  added 
that  in  1909,  when  new  tariflf  legislation  was  under  con- 
sideration, it  was  proposed,  in  the  Ught  of  the  decisions 
to  which  we  shall  presently  refer,  that  there  should  be 
inserted  in  the  act  a  clause  providing  that  "collections 
of  pearls  selected,  matched,  or  graded  shall  be  dutiable 
as  jewelry;"  and  the  House  bill  so  provided.  H.  R.  Bill 
No.  1438,  par.  447,  61st  Cong.,  1st  sess.,  Cong.  Rec., 
Vol.  44,  p.  1510.  Congress  not  only  refused  to  make  this 
insertion,  but  instead,  retaining  the  existing  rate  on 
unstrung  and  unset  pearls,  omitted  the  phrase  "in  thdr 
natural  state,"  and  further  clarified  the  provision  by 
inserting  the  words  "drilled  or  undrilled,"  so  that  the 
clause  in  the  act  of  1909  reads:  "Pearls  and  parts  tha^of, 
drilled  or  undrilled,  but  not  set  or  strung,  ten  per  centum 
ad  valorem."    (36  Stat.  68.) 

The  difficulties  that  beset  the  construction  of  parar- 
graph  436  of  the  act  of  1897  sufficiently  appear  in  the  cases 
which  have  been  brought  before  the  coiulis.  In  1898, 
Tiffany  &  Company  imported  pierced  pearls  described  in 
the  invoices  as  "pearls  drilled,  but  not  strung."  They 
were  assessed  for  duty  at  twenty  per  cent,  as  unenumer- 
ated  articles,  manufactured  in  whole  or  part,  under  §  6. 
The  Circuit  Court  (103  Fed.  Rep.  619)  held  that  the  phrase 
"pearls  in  their  natural  state"  was  a  new  phrase  wholly 
unknown  to  merchants;  that  the  words,  having  no  com- 
mercial meaning,  must  be  interpreted  in  their  plain,  nat- 
\u*al  sense;  and  that  a  drilled  pearl  was  not  a  pearl  in 
the  natural  state.  It  was  pointed  out  that  the  selection 
made  by  Congress  in  the  use  of  these  words,  so  inter- 
{Nreted;  seemed  an  unfortimate  one  as  the  effect  was  to 
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attach  a  higher  duty  to  the  lower  article.  The  con- 
clusion was  that  Congress  had  not^  as  presumably  it 
intended  to  do,  covered  all  kinds  of  pearls  in  the  various 
jewelry  paragraphs,  but  had  *'left  a  kind  of  pearl  to  be 
covered  by  one  of  the  catch-all  paragraphs,"  and  this  the 
court  could  not  correct.   The  assessment  was  sustained. 

On  a  later  importation  of  drilled  pearls  this  decision 
was  followed  by  the  collector,  and  the  ruling  was  affirmed 
by  the  Circuit  Court.  T.  D.  22,140,  G.  A.  4692;  Tiffany 
V.  United  States  (1901),  105  Fed.  Rep.  766.  But,  while 
overruling  the  importer's  protest,  the  court  stated  that 
the  simiUtude  clause  should  operate  before  the  general 
clause  providing  for  unenumerated  manufactured  arti- 
cles and  that  the  imported  pearls  bore  a  closer  resemblance 
to  strung  pearls  than  to  pearls  in  their  natural  state. 
This  was  in  effect  to  hold  that  drilled  pearls  were  dutiable 
imder  the  jewelry  paragraph  at  sixty  per  cent. 

This  decision  was  reversed  by  the  Circuit  Court  of 
Appeals.  Tiffany  v.  United  States  (1901),  50  C.  C.  A. 
(2d  Cir.)  419;  112  Fed.  Rep.  672.  It  was  ruled  that  the 
pearls  were  not  covered  by  either  of  the  paragraphs  434 
and  436;  that  the  similitude  clause  should  be  applied; 
and  that  the  drilled  pearls  more  closely  resembled  pearis 
in  their  natural  state  than  strung  pearls  and  hence  that 
the  pearls  in  question  were  dutiable  at  ten  per  cent.  (This 
was  followed  in  T.  D.  23,751,  G.  A.  5149.)  The  court, 
however,  indicated  that  there  would  be  an  exception  to 
this  rule  when  the  pearls  had  been  so  selected  as  to  pro- 
duce a  collection  'Vorth  more  than  the  aggregate  values 
of  the  individual  pearls  composing  it." 

Meanwhile,  Neresheimer  &  Company  had  imported 
two  lots  of  drilled  pearls,  in  March  and  November,  1901, 
respectively,  one  being  forty-five  and  the  other  thirty- 
nine  in  number,  the  total  value  exceeding  $123,000.  At 
first  they  were  assessed  at  the  rate  of  twenty  per  cent. ; 
but  after  the  decision  of  the  Court  of  Appeals  in  the  Tiffany 
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Ccwe,  supra,  both  entries  were  reliquidated  and  the  a^ 
tides  were  assessed  by  the  collector  as  "pearls  strung"  at 
sixty  per  cent.  This  was  sustained  by  the  Board  of  Gen- 
eral Appraisers  (1902),  T.  D.  23,748,  G.  A.  5146.  The 
board  found  that  the  pearls  ''were  imported  in  a  morocco 
case,  with  silk  lining,  forming  a  groove  rurming  length- 
wise, in  which  the  pearls  were  placed  and  by  which  they 
were  held;  that  they  were  all  matched  and  assorted  as  to 
quality,  size,  color,  and  shape,  and  arranged  in  a  graduated 
order,  the  center  being  the  largest,  and  gradually  decreas- 
ing in  size  to  the  last  pearl  at  each  end ;  that  the  pearls  were 
invoiced  as  'drilled  pearls,'  and  are  drilled,  and  wh^i  the 
boxes  were  opened  gave  the  appearance  of  necklaces ; 
that  they  each  constituted  extraordinary  collections  of 
such  and  were  of  the  finest  ever  imported  into  this  country; 
that  by  reason  of  this  matching  and  assortment  they  in 
each  case  possessed  a  value  greatly  in  excess  of  the  ag- 
gregate values  of  the  individual  pearls  composing  the  col- 
lection." 

The  Circuit  Ck)urt  aflSrmed  the  action  of  the  board. 
Neresheimer  &  Co.  v.  United  Stales  (1903),  131  Fed.  Rep. 
977.  But  on  appeal  the  decision  was  reversed  by  the  CSr- 
cuit  Court  of  Appeals  (1904),  68  C.  C.  A.  (2d  Cir.)  654; 
136  Fed.  Rep.  86.  Reviewing  the  conflicting  testimony, 
the  Court  of  Appeals  concluded  that  the  evidence  did 
not  warrant  a  finding  that  the  pearls  had  be^i  assorted 
so  as  to  acquire  the  increased  value  as  a  collection  which 
would  bring  them  within  the  exception  suggested  in  the 
Tiffany  Case.  It  was  held  that  they  were  dutiable  at 
ten  per  cent,  "by  similitude  to  paragraph  436." 

In  1905,  Charles  E.  Rushmore  imported  eij^ty-five 
pearls  which  the  appraiser,  in  a  special  report,  stated  had 
"been  carefully  selected,  matched,  and  assorted,  and,  in 
fact,  are  said  to  have  been  strung,  and  require  only  to 
be  restrung  to  form  a  necklace.  They  are  in  the  same 
condition  as  those  passed  upon  by  the  board  in  G.  A. 
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5146  (T.  D.  23,748)."  The  Board  of  General  Appraisers, 
upon  this  report,^  reversed  the  nUing  of  the  collector  and 
decided  that  the  duty  was  ten  per  cent.,  on  the  authority 
of  the  Neresheimer  Case,  supra.  No  appeal  was  taken 
by  the  Government  from  this  decision;  it  was  rendered 
on  January  21,  1905,  and  was  circulated  by  the  Treasury 
Department  for  the  information  and  guidance  of  officei*s 
of  customs  and  others  concerned. 

It  thus  appears  that  prior  to  1906,  when  Citroen  im- 
ported the  pearls  now  in  question,  unstrung  pearls,  though 
driUed  and  matched  so  that  they  were  ready  to  be  strunp 
as  a  necklace,  had  been  held  dutiable  at  ten  per  cent.  The 
fact  that  they  were  reported  to  have  been  pireviously 
strung  abroad  had  not  been  deemed  of  consequence  in 
the  Rushmore  Case,  and  the  Government  had  acquiesced 
in  the  ruling.  Further,  the  exception  indicated  by  the 
court  in  the  Tiffany  and  Neresheimer  Cases  was  negativec^ 
by  the  Board  of  General  Appraisers,  which  in  Citroen'ij 
case  found  that  the  pearls  were  not  matched  as  to  color 
and  luster  with  such  care  as  would  enhance  their  value 
as  a  collection.  T.  D.  28,246,  G.  A.  6617.  And  the 
Circuit  Court  of  Appeals,  reversing  the  Circuit  Court, 
held  that  there  was  no  reason  to  disturb  these  findings. 
'*It  is  fair  to  assume,"  said  the  Court  of  Appeals  (p.  695), 
that  the  ruling  in  the  Rushmare  Case  '^  actuated  the  ap- 
pelant (Citroen)  in  importing  and  selling  the  pearls." 
And  it  is  now  asserted  by  his  coimsel  at  this  bar  that 
should  the  Government  succeed,  Citroen  would  be  the 
only  person  who  would  have  paid  sixty  per  cent,  duty  on  a 
collection  of  pearls  of  the  sort  which  these  have  been 
found  to  be. 

Later— in  1909— while  the  act  of  1897  was  still  in  force, 
Tiffany  &  Company  imported  fifty-nine  pearls  divided 
into  four  packages,  all  loose  and  all  drilled.  It  appeared 
from  the  testimony  before  the  Board  of  General  Ap- 
praisers that  M.  Guggenheim,  the  ultimate  piurchaser, 
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visited  the  Paris  establishment  of  Tiffany  &  CJompany, 
for  the  purpose  of  purchasing  a  necklace  for  his  wife  and 
finding  nothing  suitable  in  stock  he  requested  the  sales- 
man to  get  a  number  of  pearls  together  to  make  the  de- 
sired necklace.  The  assortment  was  finally  completed, 
a  sketch  being  made  of  the  necklace  as  it  would  appear 
when  finished;  and  an  order  was  given  for  the  necklace 
to  be  made  by  Tiffany  &  Ck)mpany  at  New  York  from  the 
pearls  selected.  While  it  was  not  shown  that  the  pearls 
had  been  worn  abroad,  it  was  found  that  they  may  have 
been,  "and  probably  were  temporarily  strung  in  the 
Paris  establishment  one  or  more  times  to  show  how  the 
string  of.  pearls  would  appear  as  a  necklace."  On  the 
authority  of  the  decision  of  the  Circuit  Court  of  Appeals 
in  Citroen's  case,  the  Board  of  General  Appraisers  sus- 
tained the  importer's  protest,  holding  that  the  pearls  were 
dutiable  either  directly  or  by  similitude  at  ten  per  cent, 
under  paragraph  436.  T.  D.  29,542,  G.  A.  6864.  This 
was  sustained  by  the  Circuit  Court  {United  States  v. 
Tiffany  &  Company,  172  Fed.  Rep.  300),  and  its  decision 
was  affirmed  by  the  Circuit  Court  of  Appeals,  101  C.  C.  A. 
(2d  Cir.)  665;  178  Fed.  Rep.  1006.  Petition  for  writ  of 
certiorari  was  denied  by  this  court.    218  U.  S.  675. 

In  its  opinion  in  the  present  case,  the  court  below  (166 
Fed.  Rep.  696)  forcibly  expressed  its  dissatisfaction  with 
the  effort  to  resolve  the  doubt  as  to  the  meaning  of  the 
statute  by  a  comparison  ''depending  not  upon  an  exami- 
nation of  the  articles  themselves,  but  often  upon  extrinsic 
evidence  obtained  long  afterwards."  It  was  a  compari- 
son, said  the  court,  ''which  cannot  be  imiform,  which 
imposes  10  per  cent,  upon  one  aggregation  of  pearls  and 
sixty  per  cent,  upon  a  similar  aggregation,  the  rate  de- 
pending upon  the  ability  to  obtain  evidence  of  prior  use 
in  foreign  countries.  A  comparison  which  does  not  admit 
of  a  fixed,  definite  rule,  which  encourages  partiality, 
promotes  injustice,  and  has  broken  down  in  practical 
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application.  This  is  illustrated  by  the  fact  that  in  the 
cases  which  have  come  to  the  attention  of  the  court  the 
most  marked  contrariety  of  opinion  has  developed  as  to 
whether  the  respective  collection  was  matched  for  a 
necklace^  and  whether  a  larger  price  could  be  obtained 
for  the  pearls  singly  or  in  combination."  The  Court 
of  Appeals  also  stated  that  it  would  incline  to  the  opinion, 
were  the  question  an  open  one  in  that  court,  "that  drilled 
pearis  are  not  excluded  from  paragraph  436." 

In  thi^  view  we  think  the  court  was  right.  As  was 
pointed  out  by  the  Board  of  General  Appraisers:  "Pearls 
just  as  they  come  from  the  shell  are,  strictly  speaking, 
only  such  as  are  in  their  natural  state."  But  the  statute 
deals  with  the  pearls  of  commerce.  It  appears  that  over 
seventy-five  per  cent,  of  all  large  pearls  when  they  first 
come  into  the  hands  of  wholesale  dealers  are  drilled,  usu- 
ally in  a  somewhat  primitive  mannef  by  the  pearl  fishers. 
It  cannot  be  supposed  that  Congress  contemplated  such 
a  disregard  of  the  facts  of  trade,  and  such  a  radical 
departure  from  the  policy  of  former  tariff  legislation, 
as  would  be  involved  in  a  construction  of  paragraph  436 
which  would  exclude  drilled  pearls.  Moreover,  the 
language  of  the  paragraph  is  "pearls  in  their  natiural  state, 
not  strung  or  set."  This  implies  that  the  description 
includes  pearls  that  can  be  strung  or  set,  and  pearls  cannot 
be  strung  imless  perforated.  The  words  do  not  exclude, 
but  embrace  pearls  that  have  been  pierced,  provided  they 
are  imstrung  and  imset. 

But  if  drilled  pearls,  when  neither  strung  nor  set,  are 
included  in  paragraph  436,  the  fact  that  they  have  been* 
matched  or  assorted  so  as  to  form  a  collection  suitable 
for  stringing,  or  of  being  worn  strung,  does  not  take  them 
out  of  the  paragraph.  Its  language  makes  no  distinction 
of  that  sort.  The  selection,  or  matching,  does  not  alter 
the  character  of  the  pearls.  i 

We  are  of  the  opinion  that,  as  in  former  tariff  acts  to 
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which  reference  has  been  made,  Congress  intended  to 
cover  and  did  cov^  all  pearls  in  the  two  paragraphs  and 
did  not  leave  a  class  of  pearls  unenumerated.  The  words 
in  paragraph  436  are  to  be  taken  as  descrilnng  a  condition 
in  antithesis  to  that  described  in  paragraph  434,  imder 
which,  if  strung  or  set,  imported  pearls  are  dutiable  as 
jewehy.  Such  an  interpretation  provides  a  simple  and 
workable  test,  permitting  certainty  and  impartiality  in 
administration  which  should  preeminently  characterize' 
the  operation  of  tariff  laws,  and  fulfills,  as  we  believe,  the 
purpose  of  Congress. 

We  conclude  that  the  similitude  clause  has  no  amplica- 
tion and  that  upon  the  facts  shown  the  pearls  in^x^rted 
in  this  case  were  dutiable  und^  paragraph  436  at  ten  per 
cait. 

JudgmefU  affirmed. 


FERRIS  V.  FROHMAN. 

BBBOB  TO  THS  SUPREME  COURT  OF  THE  STATS  OF  ILUKOIS. 
No.  44.   Submitted  November  7, 1911.— Decided  February  19,  1912. 

Although  complainant  may  aasert  his  own  oommon4aw  oop3rrigh!t  to 
his  play,  if  he  alleges  that  defendant  has  obtained  a  cc^yright  for 
the  play  sought  to  be  enjoined,  and  the  defendant  stands  upon  the 
copyri^^t  and  is  enjoined,  a  Federal  right  is  set  up  and  denied,  and 
this  court  has  jurisdiction  to  review  the  judgment,  under  §709, 
Rev.  Stat. 

Under  the  law  as  it  existed  in  1894,  after  a  play  had  been  perfonned  in 
England,  the  rights  of  the  owner  to  protection  agunst  the  unau- 
thorised production  in  England  is  only  that  given  by  the  statutes; 
but  the  deprivation  of  common-law  rights  by  force  of  the  statutes 
was  limited  by  territorial  bounds  within  which  the  statute  was 
operative. 

Public  representation  in  this,  or  in  anoth^,  country  o(  a  dramatic 
composition,  not  printed  and  published,  does  not  deprive  tlie  oiraer 
of  his  common-law  right  save  by  operation  of  statute. 
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At  oommon  law  the  public  performance  of  a  play  is  not  an  abandon- 
ment to  public  use. 

The  purpose  and  effect  of  the  copyright  law  is  not  to  render  fruits  of 
piracy  secure;  and  a  copyright  does  not  protect  one  producing  a 
play  which  is  substantially  a  copy  of  an  unprinted  and  unpublished 
play,  the  common-law  property  right  whereof  is  in  another. 

238  Illinois,  430,  afiErmed. 

The  facts,  which  mvolve  the  right  of  authors  to  unpub- 
lished dramatic  compositions  and  productions  on  the  stage, 
are  stated  in  the  opinion. 

Mr.  Charles  H.  Aldrich,  with  whom  Mr.  Charles  R. 
Aldrichf  Mr.  Charles  G.  McRoberts  and  Mr.  L.  E.  Chipman 
were  on  the  brief,  for  plaintiff  in  error: 

Plaintiff  in  error  properly  claimed  below  that  the  play 
which  he  was  presenting  and  against  which  the  injunc- 
tion was  sought,  was  protected  by  copyright  under  §  4952, 
Rev.  Stat.,  and  that  the  assertion  of  common-law  rights 
in  a  drama  which  had  been  copyrighted  in  England  by 
its  authors  who  were  citizens  of  Great  Britain  was  in 
conflict  with  the  copyright  arrangements  between  Great 
Britain  and  this  country  and  the  act  of  March  3,  1891. 

The  final  decision  of  the  Supreme  Court  of  Illinois  was 
against  these  claimed  rights  and  a  Federal  question  is 
therrfore  involved.  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  148, 
153;  C,  B.  &  Q.  Ry.  Co.  v.  Illiruns,  200  U.  S.  561,  580,  581 ; 
Murdoch  v.  Memphis,  20  Wall.  635;  Pickering  v.  Lomax, 
145  U.  S.  310;  U.  P.  R.  R.  Co.  v.  CoUmm,  164  U.  S.  383; 
Green  Bay  ike.  Canal  Co.  v.  Patten  Paper  Co.,  172  U.  S. 
68,  68;  Dale  Tile  Company  v.  Hyatt,  125  U.  S.  46;  Atherton 
V.  Fowler,  91  U.  S.  143. 

There  could  have  been  no  decision  in  favor  of  the  plain- 
tiff below  that  did  not  in  effect  deny  the  right  claimed 
imder  the  copyright  laws  of  the  United  States  by  the  de- 
fendant below.  In  such  case  there  is  a  Federal  question 
whether  mentioned  in  the  opinion  of  the  court  below  or  not. 
Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  148, 153;  C,  B.  &  Q.  Ry. 
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Co.  V.  lUinois,  200  U.  S.  561,  580,  581;  Murray  v.  C/iaftcr- 
ton,  96  U.  S.  432,  441,  442. 

The  statute  5  &  6  Vict.,  c.  45,  §  20,  makes  public  per- 
formance of  a  dramatic  work  with  the  author's  or  owner's 
consent  equivalent  to  the  first  publication  of  a  book. 

And  in  England  it  is  held  that  performance  in  the 
United  States  with  the  owner's  consent  terminates  the 
author's  playright  in  England  and  makes  the  performing 
right  pyblici  juris.  BoudcavM  v.  Chatterton,  5  L.  R.  Ch. 
Div.  267;  BoucicauU  v.  Delafield,  1  H.  &  M.  597;  7  4  8 
Vict.,  c.  12,  §  19;  Drone  on  Copyright,  583;  Jefferys  v. 
Booaey,  4  H.  L.  Cas.  815,  847,  852,  856;  ChappeU  v.  Pur- 
day,  14  M.  &  W.  303;  Boosey  v.  Purday,  4  Ex.  Rep.  145. 

The  performing  right  or  playright  had  no  existence  at 
common  law  separate  and  apart  from  the  manuscript  of 
the  author,  but  dates  its  origin  from  3  &  4  Wm.  IV,  c.  15, 
and  in  this  country  from  the  act  of  Congress,  August  18, 
1856,  11  Stat.  138.  BaudcauU  v.  ChaUerton,  L.  R.  5  Ch. 
Div.  269;  WaU  v.  TayUyr,  9  L.  R.  Q.  B.  D.  727,  730; 
Donaldson  v.  Beckett,  4  Burr.  2408;  Jefferys  v.  Boosey,  4 
H.  L.  Cas.  815,  920. 

The  English  act  was  passed  to  give  the  right  of  perform- 
ance and  was  brought  about  by  the  decision  in  Murray  v. 
EUiston,  5  B.  &  Aid.  657;  ChappeU  v.  Boosey,  21  Ch.  Div. 
232,  241. 

The  public  performance  of  a  drama  is  in  all  respects 
analogous  to  the  right  to  multiply  copies  of  a  book.  It  is 
not  a  conunon-law  right  distinct  from  the  manuscript. 
Cases  supra  and  Wheaton  v.  Peters,  8  Pet.  590;  Banks  v. 
Manchester,  129  U.  S.  123,  151;  WhUe-SmHh  Music  Co.  v. 
Apollo  Co.,  209  U-  S.  1,  15. 

The  statutes  and  decisions  cited  make  public  perform- 
ance of  the  play  a  "publication"  equivalent  to  the  publi- 
cation of  a  book  and  the  word  should  have  the  same  mean- 
ing in  the  law  of  literary  property  in  this  country  if  that 
equality  of  right  with  respect  to  such  property  as  between 
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the  citizens  of  the  United  States  and  those  of  the  Kingdom 
of  Great  Britain  intended  by  the  international  copyright 
arrangement  and  the  acts  passed  to  carry  it  into  effect  is 
not  to  be  defeated. 

There  can  be  but  one  publication  and  it  makes  no  dif- 
ference where  this  is  made  if  with  the  consent  of  the  author 
or  proprietor.  The  Mikado  Case,  25  Fed.  Rep.  183; 
Drone  on  Copyright,  pp.  293,  295  and  577;  BcmcicauU  v. 
Woody  Fed.  Cases,  No.  1683;  Pierce  v.  BushneU  Mfg.  Co. 
V.  Werckmeister,  72  Fed.  Rep.  54;  7  Amer.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  528,  sub.  Copyright;  25  Cyc.  1495,  and 
cases  cited. 

The  contention  of  defendant  in  error  is  rendered  pre- 
sumptively imsound  by  the  history  of  the  struggle  for  in- 
ternational copyright  arrangements.  2  Sen.  Doc.,  24th 
Cong.,  2d  Session,  Doc.  179,  and  Messages  of  President 
therdn;  Report  Royal  Commissioners  on  Copyright; 
§  4971,  Rev.  Stat.;  Act  March  3, 1891,  26  Stat.  1106-1110. 

It  was  not  the  intention  of  Congress  to  give  to  foreign 
citizens  and  composers  advantages  in  this  country  which, 
according  to  the  international  copyright  convention,  were 
to  be  denied  to  citizens  of  this  country  abroad.  White- 
Smith  Mvsic  Co.  V.  ApoUo  Co.,  209  U.  S.  1,  15. 

No  copyright  can  be  obtained  in  this  country  after  a 
publication  in  this  or  any  foreign  country.  Rev.  Stat., 
§  4956. 

Publication  puts  an  end  to  common-law  rights  and  all 
rights  of  the  author  or  proprietor,  imless  he  at  the  same 
time  takes  steps  to  initiate  and  secure  statutory  rights. 
Drone  on  Copyright,  pp.  100-104;  MacGillivray  on  Copy- 
right, 36-38;  Mercantile  Agency  v.  Jewelers^  Pvb.  Co.,  155 
N.  Y.  241 ;  Mifflin  v.  White  Co.,  190  U.  S.  260;  Mifflin  v. 
Dutton,  190  U.  S.  265. 

The  two  rights  do  not  coexist  in  the  same  composition. 
Drone  on  Copyright,  pp.  100-104;  Bobbs-MerrUl  Co.  v. 
Straus,  210  U.  S.  339,  346;  Fraaer  v.  Yack,  116  Fed.  Rep. 
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285;  Mercantile  Agency  v.  Jewelers^  Pvh.  Co.,  155  N.  Y. 
241;  Tompkins  v.  HaUecky  133  Massachusetts,  32,  36. 

The  claun  that  this  proposition  should  be  limited  by 
adding  the  words  "in  the  same  country,"  or  equivalent 
words,  as  contended  by  counsel  for  defendant  in  «rPOT,  is 
without  foundation. 

Copyright  in  a  book  or  drama  is  the  exclusive  right  of 
the  own^  to  multiply  and  dispose  of  copies;  this  is  where 
the  drama  is  treated  as  a  book.  Playright  is  the  exclusive 
right  of  public  performance  of  the  dramatic  or  nuisicai 
composition.  Tliere  is  no  reason  why  one  should  cease 
upon  publication,  or  when  devoted  to  unrestricted  public 
use,  and  not  the  other. 

Mr,  Levy  Mayer  for  defendants  in  error: 

This  court  has  no  jurisdiction  of  the  present  writ  ol 
error.  Appleby  v.  Buffalo,  221  U.  S.  524;  Waters-Pierce 
Oa  Co.  v.  Texas,  212  U.  S.  86;  Harding  v.  lUinais,  196 
U.  S.  78;  H&ward  v.  Fleming,  191  U.  S.  126;  Home  for  In- 
curdbles  v.  New  York,  187  U.  S.  155;  De  Lamars  v.  Neskitt, 
177  U.  S.  523;  Sayward  v.  Denney,  158  U.  S.  180. 

The  public  performance  in  England  of  a  manuscript 
play  which  under  the  British  statutes  is  made  a  publica- 
tion and  deprives  the  author  of  his  common-law  right  of 
exclusive  representation,  does  not  deprive  the  author  of 
such  common-law  right  in  this  country  where  public 
performance  is  not  deemed  a  publication.  Crowe  v.  Aiken, 
2  Biss.  208;  S.  C,  Fed.  Cas.  No.  3441 ;  Pahner  v.  De  Witt,  2 
Sweeny,  530;  S.  C,  40  How.  Pr.  293;  afif'd  47  N.  Y.  532; 
Tompkins  v.  HaJleck,  133  Massachusetts,  32;  Drone  on 
Copyright,  118-121,  554,  574;  Wandell,  Law  of  the 
Theater,  479;  25  Cyc.  1497. 

At  conmion  law  and  before  the  passage  of  copyri^t 
statutes  an  author  had  an  exclusive  property  right  in  his 
manuscript.  Cases  supra,  and  see  Drone  on  Copyri^^t, 
102. 
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The  public  performance  of  a  manuscript  drama  is  not  in 
this  country  a  publication,  but  the  author  stiU  retains  his 
common4aw  right  to  its  exclusive  representation.  Drone 
on  CJopyright  Law,  119;  cases  Bwpra  and  Boudcavil  v. 
HaHy  13  Blatchf.  47;  S.  C,  Fed.  Cas.  No.  1692;  Aronson 
V.  Fleckenstein,  28  Fed.  Rep.  75;  25  Cyc.  1497,  and  cases 
cited. 

A  different  rule  prevails  in  England  by  statute.  Stat. 
3  &  4  Wm.  IV,  c.  15;  Stat.  5  &  6  Vict.,  c.  45,  §  20;  Bouci- 
cauU  V.  Delafield,  1  Hem.  &  M.  597;  BovcicavU  v.  Chatter- 
Um,  5  Ch.  Div.  267;  Drone  on  Copyright,  pp.  574,  605, 
656;  MacGillivray  on  Copyright,  126;  Scrutton  on  Copy- 
right, 3d  ed.,  72. 

The  provisions  of  the  English  statutes  in  regard  to 
registration  of  dramatic  compositions  are  permissive  only. 
Drone  on  Copjrright,  pp.  280,  603;  MacGillivray  on  Copy- 
right, 47, 133;  Scrutton  on  Copyright,  3d  ed.,  88;  8  Hals- 
bury's  Laws  of  England,  179;  Russell  v.  Smith,  12  Q.  B. 
[Ad.  &  El.  (N.  S.)],  217;  Clark  v.  Bishop,  27  L.  T.  (N.  S.) 
908. 

The  lex  domicilii  cannot  fix  the  status  of  literary  prop- 
erty where  the  author  seeks  to  enforce  rights  in  respect 
thereto  in  a  foreign  coimtry.  1  Morgan,  Law  of  Literature, 
479;  Drone  on  Copyright,  581;  Story's  Conflict  of  Laws, 
§  550;  cases  supra,  and  Baglin  v.  Cusenier  Company,  221 
U.  S.  580;  Miruyr  v.  CardweU,  37  Missouri,  350. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Illinois. 

The  suit  was  brought  by  Charles  Frohman,  Charles 
Haddon  Chambers,  and  Stephano  Gatti  (defendants  in 
error),  to  restrain  the  production  of  what  was  alleged  to  be 
a  jnratical  copy  of  a  play  known  as  "The  Fatal  Card."  Its 
authors  were  Charles  Haddon  Chambers  and  B.  C.  Ste- 
phenson, British  subjects  resident  in  London,  who  com- 
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posed  it  there  in  1894.  The  finn  of  A.  &  S.  Gatti,  theatrical 
managers  of  London,  of  which  the  complainant  Gatti  is 
the  surviving  partner,  became  interested  with  the  authors 
and  on  September  6,  1894,  the  play  was  first  performed  in 
London.  It  was  registered  under  the  British  Statutes  on 
October  31, 1894,  and  again  on  November  8, 1894.  Charles 
Frohman,  of  New  York,  by  agreement  of  June  13,  1894, 
obtained  the  right  of  production  in  this  country  for  five 
years.  On  March  25,  1895,  Frohman  acquired  all  the  in- 
terest of  Stephenson  in  the  play  in  and  for  the  United 
States,  and  it  was  extensively  represented  under  his  super- 
vision.   It  was  not  copyrighted  here. 

George  E.  McFarlane  made  an  adaptation  of  this  play, 
called  it  by  the  same  name,  and  transferred  it  to  the  plain- 
tiff in  error,  Richard  Ferris,  of  Illinois,  who  copyrighted  it 
in  August,  1900,  under  the  laws  of  the  United  States,  and 
later  caused  it  to  be  performed  in  various  places  in  this 
country.  The  adapted  play  differed  from  the  original  in 
various  details,  but  not  in  its  essential  features. 

The  Superior  Court  of  Ck)ok  Ck)unty  found  that  the  com- 
plainants were  the  sole  owners  of  the  original  play;  that  it 
had  never  been  published  or  otherwise  dedicated  to  the 
public  in  the  United  States  or  elsewhere;  and  that  the 
Ferris  play  was  substantially  identical  with  it.  Ferris 
was  directed  to  account,  and  was  perpetually  restrained 
from  producing  the  adaptation  which  he  had  copyrighted. 
The  Appellate  Court  for  the  First  District  reversed  the 
decree  (131  111.  App.  307),  but  on  appeal  to  the  Supreme 
Court  of  Illinois  this  decision  was  reversed  and  the  decree 
of  the  Superior  Court  was  aflSnned.    238  Illinois,  430. 

The  defendants  in  error  contest  the  jurisdiction  of  this 
court  upon  the  ground  that  the  bill  was  based  entirely 
upon  a  common-law  right  of  property,  and  insist  that  the 
upholding  of  this  right  by  the  state  court  raises  no  Federal 
question.  But  the  complainants  sued,  not  simply  to 
maintain  their  conunbn-law  right  in  the  original  play, 
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but  by  virtue  of  it  to  prevent  the  defendant  from  produc- 
ing the  adapted  play  which  he  had  copyrighted  under 
the  laws  of  the  United  States.  They  ch^dlenged  a  right 
which  the  copyright,  if  sustainable,  secuised.  R.  S.  4952. 
It  was  necessary  for  them  to  make  the  challenge,  for  they 
could  not  succeed  unless  this  right  were  denied.  Ferris 
stood  upon  the  copyright.  That  it  had  been  obtained 
was  allied  in  the  bill,  was  averred  in  the  answer,  and 
was  found  by  the  court.  The  fact  that  the  court  reached 
its  conclusion  in  favor  of  the  complainants,  by  a  con- 
sideration, on  common-law  principles,  of  their  property 
in  the  original  play  does  not  alter  the  effect  of  the  decision. 
By  the  decree  Ferris  was  permanently  enjoined  "from 
in  any  manner  using,  .  .  .  selling,  producing,  or 
perfonning  .  .  .  the  said  defendant's  copyrighted 
play  hereinbefore  referred  to  for  any  purpose."  The 
decision  thus  denied  to  him  a  Federal  right  specially  set 
up  and  claimed  within  the  meaning  of  §  709  of  the  Revised 
Statutes  of  the  United  States.  This  court,  therefore,  has 
jurisdiction.  C,  B.  &  Q.  Ry.  Co.  v.  Drainage  Commis- 
sionersy  200  U.  S.  561, 580,  581 ;  McGuire  v.  Commonwealth, 
3  Wall.  382,  385;  Anderson  v.  CarHns,  135  U.  S.  483,  486; 
Shively  v.  Bowlby,  152  U.  S.  1,  9;  Northern  Pacific  R.  R. 
Co.  V.  CoUmmy  164  U.  S.  383,  385,  386;  Green  Bay  &c. 
Canal  Co.  v.  Patten  Paper  Co.y  172  U.  S.  58,  67,  68. 

The  substantial  identity  of  the  two  plays  was  not  dis- 
puted in  the  appellate  courts  of  Illinois  and  must  be 
deemed  to  be  established.  The  contention  was,  and  is, 
that  after  the  pubUc  performance  of  the  original  play  in 
London  in  1894,  the  owners  had  no  common-law  right, 
but  only  the  rights  conferred  by  the  British  statutes;  and 
that  Frohman's  interest  (save  the  license  which  expired 
in  1899)  was  subsequently  acquired.  Hence,  it  is  said, 
the  play  not  being  copyrighted  in  the  United  States  was 
ptMici  juris  here  and  the  adapter  was  entitled  to  use  it 
as  conunon  material. 
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Performing  right  was  not  within  the  provisions  of  8  Anne, 
c.  19,  which  gave  to  authors  the  sole  liberty  of  printing 
their  books.  Coleman  v.  Walheny  5  T.  R.  245.  The  act 
of  1833,  known  as  "Bulw^-Lytton's  Act,"  conferred 
statutory  playri^t  in  perpetuity  throughout  the  Britii^ 
dominions,  in  the  case  of  dramatic  pieces  not  printed  uid 
published;  and  for  a  stated  term,  if  printed  and  pub- 
lished. 3  &  4  Wm.  IV,  c.  16.  By  §  20  of  the  Copyright 
Act  of  1842,  6  &  6  Vict.,  c.  45,  it  was  provided  that  the 
sole  Uberty  of  representing  any  dramatic  piece  should  be 
the  property  of  the  author  and  his  assigns  for  the  term 
therein  specified  for  the  duration  of  <;opyright  in  books. 
The  section  continued:  ''and  the  Provisions  hereinbefore 
enacted  in  respect  of  the  Property  of  such  Copyright,  and 
of  registering  the  same,  shall  apply  to  the  Liberty  of  rep- 
resenting or  performing  any  Dramatic  Piece  or  Musical 
Composition,  as  if  the  same  were  herein  expressly  re6n- 
acted  and  applied  thereto,  save  and  except  that  the  first 
public  Representation  or  Performance  of  any  Dnunatic 
Piece  or  Musical  Composition  shall  be  deemed  equivalent, 
in  the  Construction  of  this  Act,  to  the  first  Publication  of 
any  Book."  Mr.  Scrutton,  in  his  work  on  copyright  (4th 
ed.,  p.  77),  states  that  it  is  "probable,  though  there  is  no 
express  decision  to  that  effect,  that  the  court,  following 
Donaldson  v.  Beckett  (2  Bro.  Cases  in  Pari.  129),  would 
hold  the  conunon-law  ri^t  destroyed  by  the  statutory 
provisions  after  first  performance  in  public."  Compare 
MacGiUivray  on  Copyright,  pp.  122,  127,  128.  And  it 
may  be  assumed,  in  this  case,  that  after  the  play  had  been 
performed  the  right  of  the  owners  to  protection  against 
its  unauthorized  production  in  England  was  only  that 
given  by  the  statutes. 

Further,  in  the  absence  of  a  copyright  conv^ition, 
there  is  no  playright  in  England  in  the  case  of  a  play,  not 
printed  and  published,  where  the  first  public  perfonnance 
has  taken  place  outside  the  British  dominions,    lliis 
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results  from  §  19  of  the  act  of  7  &  8  Vict.,  c.  12,  faiown  as 
the  International  Copyright  Act,  which  provides :  ''Neither 
the  Author  of  any  Book,  nor  the  Author  or  Composer 
of  any  Dramatic  Piece  or  Musical  Composition,  .  .  . 
which  shall  after  the  passing  of  this  Act  be  first  published 
out  of  Her  Majesty's  Dominions,  shall  have  any  Copy- 
right therein  respectively,  or  any  exclusive  Right  to  the 
public  Representation  or  Performance  thereof,  otherwise 
than  such  (if  any)  as  he  may  become  entitled  to  under 
this  Act."  The  provision  applies  to  British  subjects  as 
well  as  to  foreigners,  and  the  words  ''first  published" 
include  the  first  performance  of  a  play.  In  BovcicauU  v. 
Delafield  (1  H.  &  M.  597),  the  author  of  the  play  known 
as  "The  Cdileen  Bawn"  filed  a  bill  to  restrain  a  piratical 
production.  It  appeared  that  the  play  had  first  been 
represented  in  New  York,  and  by  reason  of  that  fact — 
there  being  no  copyright  convention  with  the  United 
States — ^it  was  held  that,  imder  the  statute  above  quoted, 
there  was  no  playright  in  England.  To  the  same  effect  is 
BoudcavU  v.  ChaUerton  (6  Ch.  Div.  267),  where  the  author 
unsuccessfully  sought  to  restrain  an  unauthorized  per- 
formance of  "The  Shaughraun,"  an  unprinted  play  which 
had  first  been  represented  here. 

The  British  Parliament,  in  thus  fixing  the  limits  and 
conditions  of  performing  rights,  was  dealing  with  rights 
to  be  exercised  within  British  territory.  It  is  argued  that 
the  English  authors  in  this  case,  by  the  law  of  their  domi- 
cile, were  without  common-law  ri^t  and  in  its  stead  se- 
cured the  protection  of  the  British  statutes  which  cannot 
avail  them  here.  But  the  British  statutes  did  not  purport 
to  curtail  any  right  of  such  authors  with  respect  to  the 
representation  of  plays  outside  the  British  dominions. 
They  disclose  no  intention  to  destroy  ri^ts  for  which 
they  provided  no  substitute.  There  is  no  indication  of  a 
purpose  to  incapacitate  British  citizens  from  holding  their 
intellectual  productions  secure  from  interference  in  other 
VOL.  ccxxiii — 28 
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jurisdictions  according  to  the  principles  of  the  common 
law.  Their  right  was  not  gone  simpliciter,  but  only  in  a 
qualified  sense  for  the  purposes  of  the  statutes,  and  there 
was  no  convention  under  which  the  authors'  work  be- 
came public  property  in  the  United  States.  See  Saxlehner 
V.  Eisner y  179  U.  S.  19,  36;  Saxlehner  v.  Wagner,  216  U.  S. 
375,  381.  When  §  20  of  the  act  of  5  &  6  Vict.,  c.  46,  pro- 
vided that  the  first  public  performance  of  a  play  should  be 
deemed  equivalent,  in  the  construction  of  that  act,  to 
the  first  publication  of  a  book,  it  simply  defined  its  mean- 
ing with  respect  to  the  rights  which  the  statutes  conferred. 
The  deprivation  of  the  common-law  right,  by  force  of 
the  statute,  was  plainly  limited  by  the  territorial  bounds 
within  which  the  operation  of  the  statute  was  confin^. 

The  present  case  is  not  one  in  which  the  owner  of  a 
play  has  printed  and  published  it  and  thus,  having  lost 
his  rights  at  common  law,  must  depend  upon  statutory 
copjrright  in  this  country.  The  play  in  question  has  not 
been  printed  and  published.  It  is  not  open  to  dispute 
that  the  authors  of  "The  Fatal  Card"  had  a  conunon- 
law  right  of  property  in  the  play  until  it  was  publicly  per- 
formed. Donaldson  v.  Becketty  2  Bro.  Cases  in  Pari.  129; 
Prince  Albert  v.  Strange,  1  MacN.  &  G.  25;  Jefferys  v. 
Boosey,  4  H.  L.  C.  815,  962,  978.  And  they  were  entitled 
to  protection  against  its  imauthorized  use  here  as  well 
as  in  England.  Wheaton  v.  Peters,  8  Pet.  691,  657;  Paige 
V.  Banks,  13  Wall.  608,  614;  Bartktt  v.  Crittenden,  5  Mc- 
Lean, 32;  Crowe  v.  Aiken,  2  Biss.  208;  Palmer  v.  De  Witt, 
2  Sweeny,  530;  47  N.  Y.  632. 

What  effect,  then,  had  the  performance  of  the  play  in 
England  upon  the  rights  of  the  owners  with  respect  to 
its  use  in  the  United  States?  There  was  no  statute  here 
by  virtue  of  which  the  common-law  ri^t  was  lost  through 
the  performance  of  the  unpublished  play.  The  act  of 
August  18,  1856  (11  Stat.  138,  c.  169),  related  only  to 
dramatic  compositions  for  which  copyright  had  been 
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obtained  in  this  country;  its  object  was  to  secure  to  the 
author  of  a  copyrighted  play  the  sole  right  to  its  perform- 
ance after  it  had  been  printed.  BoudcavU  v.  Fox,  5 
Blatchf .  87,  97,  98.  The  same  is  true  of  the  provisions  of 
the  Copyright  Act  of  July  8,  1870  (16  Stat.  198,  212,  214; 
R.  S.  4962,  4966),  and  of  those  of  the  act  of  March  3, 1891 
(26  Stat.  1106, 1107),  which  were  in  force  when  the  trans- 
actions in  question  occiured  and  this  suit  was  brought. 
The  fact  that  the  act  of  March  3,  1891,  was  applicable  to 
citizens  of  foreign  countries,  permitting  to  our  citizens  the 
benefit  of  copyright  on  substantially  the  same  basis  as 
its  own  citizens  (§13),  and  that  proclamation  to  this 
effect  was  made  by  the  President  with  respect  to  Great 
Britain  (27  Stat.  981),  did  not  make  the  British  statutes 
operative  within  the  United  States.  Nor  did  that  fact 
add  to  the  provisions  of  the  act  of  Congress  so  as  to  make 
the  latter  destructive  of  the  common-law  rights  of  English 
subjects  in  relation  to  the  representation  of  plays  in  this 
coimtry,  which  were  not  copyrighted  under  that  act  and 
which  remained  unpublished.  These  rights,  like  those  of 
our  own  citizens  in  similar  case,  the  act  of  1891  did  not 
disturb. 

The  public  representation  of  a  dramatic  composition, 
not  printed  and  published,  does  not  deprive  the  owner  of 
his  common-law  right,  save  by  operation  of  statute.  At 
conmion  law,  the  public  performance  of  the  play  is  not 
an  abandonment  of  it  to  the  public  use.  Macklin  v.  Rich- 
ardsoTiy  Ambler,  694;  Morris  v.  Kelly,  1  Jac.  &  W.  481; 
BoudcauU  v.  Fox,  5  Blatchf.  87,  97;  Crowe  v.  Aiken,  2 
Biss.  208;  Palmer  v.  De  Witt,  2  Sweeny,  630,  47  N.  Y. 
532;  Tompkins  v.  HaUeck,  133  Massachusetts,  32.  Story 
states  the  rule  as  follows:  "So,  where  a  dramatic  per- 
formance has  been  allowed  by  the  author  to  be  acted  at 
a  theatre,  no  person  has  a  right  to  pirate  such  perform- 
ance, and  to  publish  copies  of  it  surreptitiously;  or  to 
act  it  at  another  theatre  without  the  consent  of  the  author 
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or  proprietor;  for  his  permission  to  act  it  at  a  public 
theatre  does  not  amount  to  an  abandonment  of  his  title 
to  it|  or  to  a  dedication  of  it  to  the  public  at  large." 
2  Story,  Eq.  Jur.,  §  950.  It  has  been  said  that  the  ownar 
of  a  play  cannot  complain  if  the  piece  is  reproduced  from 
memory.  Keene  Y.WheaiJeyf  9  Am.  Law 'Reg.  S3;  Keeney. 
KimhaUf  16  Gray,  545.  But  the  distinction  is  without 
soimd  basis  and  has  been  repudiated.  Tompkins  v.  Hair 
leek,  supra. 

And,  as  the  British  statutes  did  not  affect  the  common- 
law  ri^t  of  representation  in  this  country,  it  is  not  ma- 
terial that  the  first  performance  of  the  play  in  question 
took  place  in  England.  In  Crowe  v.  Aiken  (1870),  suproj 
the  play  "Mary  Warner"  had  been  composed  by  a  British 
subject.  It  was  transferred  to  the  plaintiff  with  the 
exclusive  right  to  its  representation  on  the  stage  in  the 
United  States  for  five  years  from  June  1,  1869.  It  had 
not  been  printed  with  the  consent  either  of  the  author  or' 
of  the  plaintiff.  It  was  first  publicly  performed  in  London 
in  June,  1869,  and  afterwards  was  represented  here.  The 
court  (Drummond,  J.),  held  that  the  plaintiff  by  virtue 
of  his  common-law  ri^t  was  entitled  to  an  injunction 
restraining  an  unauthorized  production.  In  Palmer  v. 
De  Witt  (1872),  supra,  the  suit  was  brought  to  restrain 
the  defendant  from  printing  an  impublished  drama  called 
''Play,''  composed  by  a  British  citizen  resident  in  London. 
The  plaintiff  on  February  1, 1868,  had  purchased  the  ex- 
clusive right  of  printing  and  performing  the  play  in  the 
United  States.  On  February  15,  1868,  it  was  first  per- 
formed in  London.  It  was  held  that  the  common-law 
right  had  not  been  destroyed  by  the  pubUc  representation 
and  the  plaintiff  had  judgment.  In  the  case  last  cited/ 
and  apparently  in  that  of  Crowe  v.  Aiken,  the  transf^  to 
the  plaintiff  antedated  the  public  performance,  but  neither 
decision  was  rested  on  that  distinction.  In  Tompkins 
V.  HaUeck  (1882),  supra,  an  unpublished  play   called 
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"The  World"  had  been  written  in  England  where,  after 
being  presented,  it  was  assigned  by  the  author  to  a  pur- 
chaser in  New  York.  It  was  acted  in  that  city  and  then 
transferred  to  the  plaintiffs  with  the  exclusive  right  of 
representation  in  the  New  England  States.  The  plaintiffs' 
common-law  right  was  sustained  and  an  unauthorized  per- 
fOTmance  was  enjoined. 

Our  conclusion  is  that  the  complainants  were  the  owners 
of  the  original  play  and  exclusively  entitled  to  produce  it. 
Their  common-law  right  with  respect  to  its  representation 
in  this  country  had  not  been  lost.  This  being  so,  the  play 
of  the  plaintiff  in  ^ror,  which  was  substantially  identical 
with  that  of  the  complainants,  was  simply  a  piratical  com- 
position. It  was  not  the  purpose  or  effect  of  the  copyright 
law  to  render  secure  the  fruits  of  piracy,  and  the  plaintiff 
in  error  is  not  entitled  to  the  protection  of  the  statute.  In 
other  words,  the  claim  of  Federal  right  upon  which  he  relies 
is  without  merit. 

Judgment  affirmed. 


REITLER  V.  HARRIS. 

£RB0R  TO  THE  SUPREME  COURT  OP  THE  STATE  OP  KANSAS. 
No.  99.    Submitted  December  13,  1911.— Decided  February  19,  1912. 

A  state  statute  which  makes  special  entries  in  public  records  pnma 
facie,  but  not  conclusive,  evidence,  of  the  validity  of  the  proceedings 
r^erred  to  deals  with  rules  of  evidence  and  not  with  substantive 
rights. 

One  is  not  deprived  of  his  property  without  due  process  of  law  by  a 
statute  making  entries  in  public  records  prima  facte,  but  not  con- 
clusive, evidence,  of  the  validity  of  the  proceedings  referred  to. 

A  contract  of  sale  of  state  lands,  on  which  periodic  payments  are  to 
be  made,  with  forfeiture  in  case  of  non-pa3anent  is  not  impaired  by 
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a  subsequent  state  statute  making  the  official  entries  in  public 
records  prima  faciei  but  not  conclusive,  evidence,  of  the  validity  of 
proceedings  for  forfeiture. 

The  statute  of  Kansas  of  1907,  c.  373,  making  entries  of  default  and 
proceedings  for  forfeiture  made  in  usual  course  of  business  in  the 
records  of  sales  of  school  lands  prima  facie,  but  not  conclusive, 
evidence  of  the  validity  of  forfeiture  proceedings,  is  not  uncon- 
stitutional either  as  depriving  one  who  had  previously  purchased 
lands  under  the  act  of  1879,  c.  161,  §  2,  of  his  property  without  due 
process  of  law,  or  as  impairing  the  obligation  of  the  contnu^  under 
the  act  of  1879. 

80  Kansas,  148,  affirmed. 

The  facts,  which  involve  the  constitutionality  of  cer- 
tain provisions  of  the  laws  of  the  State  of  Kansas  in  regard 
to  sale  of  school  lands,  are  stated  in  the  opinion. 

Mr.  F.  Dunumt  Smith  for  plaintiff  in  error. 

Mr.  Frederic  deC.  Faust,  with  whom  Mr.  A.  C.  Dyer  and 
Mr.  L.  M.  Day  were  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  a  District  Court  of  the  State  of 
Kansas  to  recover  the  possession  of  a  quarter  section  of 
land  to  which  the  parties  were  asserting  adverse  claims 
under  the  school-land  laws  of  the  State.  The  plaintiff's 
claim  originated  in  a  contract  of  purchase  with  the  State, 
whereby  he  was  required  annually  to  pay  interest  on  the 
impaid  purchase  price  at  a  stipulated  rate.  He  failed  for 
three  years  to  comply  with  that  requirement,  and  pro- 
ceedings looking  to  a  forfeiture  of  his  rights  imder  the  con- 
tract resulted,  in  1901,  in  a  notation  of  forfeiture,  as 
hereinafter  explained.  The  defendant  claimed  under  a 
like  contract,  made  in  1902,  upon  the  supposition  that  all 
rights  under  the  prior  contract  had  been  extinguished. 


Digitized  by  VjOOQ IC 


REITLER  V.  HARRIS.  439 

223  U.  S-  Opinion  of  the  Court. 

In  1906,  while  the  defendant  was  m  possession  and  comply- 
ing with  his  contract,  the  plaintiff  made  payment  of  the 
purchase  price,  and  interest  under  his  contract,  and  a 
patent  was  issued  to  him.  The  action  was  begun  in  1907, 
when  the  defendant  was  still  in  possession  and  complying 
with  his  contract.  The  controversy  turned  upon  the 
validity  of  the  forfeiture  proceedings.  If  they  were  valid 
the  plaintiff  was  not  entitled  to  recover;  otherwise  he  was. 

The  statute  (Laws  Kansas,  1879,  c.  161,  §  2,  p.  288) 
prescribing  the  mode  of  forfeiture  in  force  since  before  the 
plaintiff's  contract  was  made,  reads  as  follows: 

"If  any  purchaser  of  school  land  shall  fail  to  pay  the 
annual  interest  when  the  same  becomes  due,  or  the  balance 
of  the  purchase  money  when  the  same  becomes  due,  it 
shall  be  the  duty  of  the  county  clerk  of  the  county  in  which 
such  land  is  situated,  immediately  to  issue  to  the  purchaser 
a  notice  in  writing,  notifying  such  purchaser  of  such  de- 
fault; and  that  if  such  purchaser  fail  to  pay,  or  cause  to 
be  paid,  the  amount  so  due,  together  with  the  costs  of 
issuing  and  serving  such  notice,  within  sixty  days  from 
the  service  thereof,  the  said  purchaser,  and  all  persons 
claiming  under  him,  will  forfeit  absolutely  all  right  and 
interest  in  and  to  such  land  under  said  purchase.  .  .  . 
The  notice  above  provided  for  shall  be  served  by  the 
sheriff  of  the  county  by  delivering  a  copy  thereof  to  such 
purchaser,  if  found  in  the  county,  also  to  all  persons  in 
Ix>ssession  of  such  land;  and  if  such  purchaser  cannot  be 
found,  and  no  person  is  in  possession  of  said  land,  then  by 
posting  the  same  up  in  a  conspicuous  place  in  the  office 
of  the  county  clerk.  .  .  .  Said  sheriff  shall  serve 
such  notice,  and  make  due  return  of  the  time  and  manner 
of  such  service,  within  fifteen  days  from  the  time  of  his 
receipt  of  the  same.  ...  If  such  purchaser  shall 
fail  to  pay  the  sum  so  due,  and  all  costs  incident  to  the 
issue  and  service  of  said  notice,  within  sixty  days  from 
the  time  of  the  service  or  posting  of  such  notice  as  above 
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provided,  such  purchaser,  and  all  persons  claiming  under 
him,  shall  forfeit  absolutely  all  rights  and  interest  in  and 
to  such  land,  under  and  by  virtue  of  such  purchase." 

Upon  the  trial  it  appeared  that,  while  the  plaintiff  was 
in  default  as  before  indicated,  the  county  clerk  cd  the 
county  wherein  the  land  was  situate  issued  a  notice  to  him 
in  conformity  with  this  statute;  that  the  sheriff  made  a 
return  thereon  within  the  time  prescribed,  reading: '' Re- 
ceived this  notice  this  13th  day  of  July,  1901,  and  s^^ed 
the  same  by  leaving  a  copy  with  C.  C.  Potter,  who  oc- 
cupied the  within  premises,  July  17, 1907;"  that,  althou^ 
not  so  stated  in  his  return,  the  sheriff  duly  posted  the 
notice  in  the  office  of  the  county  clerk;  that  iiviien  the 
notice  was  served  the  plaintiff,  although  not  so  stated  in 
the  sheriff's  return,  was  not  a  resident  of  the  State  and 
was  absent  therefrom;  that  he  failed  to  pay  the  sum  due 
within  sixty  dajrs  from  the  time  of  the  service  and  posting 
of  the  notice;  and  that  upon  the  expiration  of  that  period 
the  county  clerk  entered  upon  the  school-land  record  of 
the  county  the  notation  "Land  forfeited,"  in  such  con- 
nection as  to  refer  to  the  plaintiff's  contract.  Whether 
or  not  C.  C.  Potter,  to  whom  a  copy  of  the  notice  was 
deliv^ed,  was  the  only  person  in  possession  of  the  land  at 
the  time  did  not  appear. 

After  the  issuance  of  the  patent  to  the  plaintiff,  and 
aft^  the  action  was  begun,  but  before  it  was  brou^t 
to  trial,  the  state  legislature  enacted  a  statute  (Laws 
Kansas,  1907,  c.  373,  pp.  538,  539),  containing  these 
provisions: 

"Section  1.  Where  entries  which  appear  upon  the 
records  of  school-land  sales,  or  of  school-land-sale  certif- 
icates, in  the  office  of  the  coimty  clerk  of  any  county  in 
this  state,  and  purporting  or  shown  to  have  been  made  in 
the  usual  course  of  the  business  of  that  office,  indicate 
that  the  interest  of  the  purchaser  in  the  tract  of  land,  in 
connection  with  which  such  entries  were  made  had  been 
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forfeited  for  default  in  the  payment  of  money  due  the  state 
on  such  purchase,  and  such  land  was  thereafter  sold  to 
a  new  purchaser,  such  entries  shall  be  prima  fade  evidence, 
in  any  action  or  proceeding  in  any  court  in  this  state,  that 
proper  notice  of  the  purchaser's  default  had  been  issued 
and  legal  service  thereof  made,  and  that  all  things  nec- 
essary to  be  done  as  conditions  precedent  to  the  forfeiture 
of  the  right  and  interest  of  the  purchaser,  and  all  persons 
claiming  under  him,  in  and  to  such  land,  had  been  duly 
and  properly  done  and  performed,  and  that  such  forfeiture 
had  been  duly  declared.  Any  entry  upon  said  records  of 
the  county  clerk  as  ^canceled,'  'forfeited,'  'reverted  to 
state,'  'state,'  and  the  Uke,  with  or  without  date,  shall 
be  held  to  be  an  entry  indicating  that  the  interest  of  the 
purchaser  had  been  forfeited." 

The  District  Court  ruled  that  this  statute  was  applicable 
to  pending  causes;  that  the  notation  "Land  forfeited" 
upon  the  school-land  record  in  the  county  clerk's  oflSce 
was  TpHma  fade  evidence  of  the  lawful  service  of  the  for- 
feiture notice  and  of  the  due  declaration  of  the  forfeiture, 
and  that  this  prima  fade  evidence  was  not  overcome  by 
the  other  facts  disclosed  at  the  trial,  and  so  gave  judgment 
for  the  defendant.  The  judgment  was  affirmed  by  the 
Supreme  Court  of  the  State  (80  Kansas,  148),  and  the 
plainti£f  then  brought  the  case  here  upon  the  contention, 
denied  by  that  court,  that  the  statute  of  1907  impaired 
the  obligation  of  his  contract  and  therefore  was  violative 
of  the  contract  clause  <^  the  Constitution  of  the  United 
States. 

In  our  opinion,  the  contention  cannot  be  sustained. 
The  plaintiff's  rights  arising  out  of  his  contract  were  in  no 
wise  impaired  by  the  statute  of  1907.  It  did  not  interpose 
any  obstacle  to  their  assertion  by  him,  and  neither  did 
it  leave  him  without  a  suitable  remedy  for  their  ascer- 
tainment and  enforcement.  If  the  attempted  forfeiture 
was  invalid  before,  it  continued  to  be  so  thereafter.    The 
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statute  dealt  only  with  a  rule  of  evidence,  not  with  any 
substantive  right.  By  making  the  entry  of  forfeiture 
upon  the  official  record  prima  fade,  but  not  conclusive, 
evidence  that  all  preliminary  steps  essential  to  a  valid 
forfeiture  were  properly  taken  and  that  the  forfeiture  was 
duly  declared,  it  but  established  a  rebuttable  presumption, 
which  he  was  at  liberty  to  overcome  by  other  evidence. 
That  such  a  statute  does  not  offend  against  either  the 
contract  clause  or  the  due  process  of  law  clause  of  the 
Constitution,  even  where  the  change  is  made  applicable  to 
pending  causes,  is  now  well  settled.  Pillow  v.  Roberts, 
13  How.  472,  476;  Marx  v.  Hanthom,  148  U.  S.  172,  181; 
Turpin  v.  Lemon,  187  U.  S.  51,  59;  Ldndsley  v.  Natwrd 
Carbonic  Gas  Co.,  220  U.  S.  61,  81;  CuHis  v.  WhUney, 
13  Wall.  68;  Cooley's  Const.  Lim.,  7th  ed.  409,  624-626. 
It  was  because  the  plaintiff  failed  to  assiune  and  carry 
the  bxu'den  of  overcoming  the  rebuttable  presumption 
established  by  the  statute  that  he  failed  in  his  action. 

Jxtdgrnerd  affirmed. 


DIAZ  V.  UNITED  STATES. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  PmUPPINE  ISLANDS. 
No.  384.    Angued  November  16, 1911.— Decided  February  19, 1912. 

The  provision  against  double  jeopardy  in  the  Philippine  Act  of  July  1, 
1902,  32  Stat.  691,  c.  1369,  §  5,  is  in  terms  restricted  to  instances 
where  the  second  jeopardy  is  for  the  same  offense  as  was  the  first. 
Oavierea  v.  United  States,  220  U.  S.  338. 

A  charge  of  homicide  made  after  death  of  the  person  assaulted  is  not 
the  same  as  a  charge  of  the  assault  before  the  death  of  that  p^-son. 

One  cannot  be  put  in  jeopardy  for  the  offense  of  homicide  prior  to  the 
death  of  the  person  upon  whom  the  crime  is  committed. 

Jeopardy  cannot  extend  to  an  offense  beyond  the  jurisdiction  of  the 
court  in  which  the  accused  is  tried. 
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One  convicted  in  the  Philippine  Islands  of  assault  before  the  death  of 
the  injured  person  is  not  put  in  second  jeopardy,  within  the  meaning 
of  §  5  of  the  Philippine  Act  of  1902,  by  being  placed  on  trial  for 
homicide  after  the  death  of  the  person  assaulted  as  a  consequence 
of  the  assault. 

The  right  of  confrontation  with  witnesses  secured  by  §  6  of  the  Philip- 
pine Act  of  July  1,  1902,  is  in  the  nature  of  a  privilege  extended  to, 
rather  than  a  restriction  placed  upon,  the  accused,  and  can  be 
waived  or  asserted  as  he  sees  fit. 

The  admission  by  consent  of  the  accused,  without  qualification  or 
restriction  of  testimony  taken  elsewhere,  is  not  a  denial  of  the  right 
of  confrontation  with  witnesses  secured  by  §  5  of  the  Philippine  Act 
of  July  1,  1902,  and  when  so  admitted,  the  testimony  is  equally 
available  to  the  Government  and  to  the  accused. 

When  evidence  taken  elsewhere  is  admitted  generally  and  without 
restriction  by  consent  of  the  accused,  it  is  not  subject  to  the  objec- 
tion that  it  is  hearsay. 

The  right  to  be  heard  by  himself  and  counsel  secured  to  the  accused 
in  all  criminal  prosecutions  by  §  5  of  the  Philippine  Act  of  July  1, 
1902,  is  the  substantial  equivalent  of  the  similar  right  embodied  in 
the  Sixth  Amendment,  by  which  it  should  be  measured.  Kepner  v. 
United  States,  195  U.  S.  100. 

One  not  in  custody  cannot  aviul  of  the  right  to  be  heard  so  as  to  de- 
feat the  right  of  the  Government  to  try  him  by  absenting  himself 
voluntarily  and  claimmg  that  under  the  right  to  be  present  provi- 
sions of  the  Sixth  Amendment  the  trial  cannot  proceed. 

While  the  rule  may  be  otherwise  in  cases  that  are  capital,  or  where 
the  accused  is  in  custody  under  the  control  of  the  court,  or  where 
special  statutory  provisions  apply,  where  the  offense  is  not  capital, 
and  the  accused  is  not  in  custody,  his  voluntary  absence  does  not 
nullify  what  has  been  done  in,  or  prevent  the  completion  of,  his 
trial,  but  operates  as  a  waiver  of  his  right  to  be  present  and  leaves 
the  court  free  to  proceed;  and  so  held  that  the  continuation  of  the 
trial  during  the  voluntary  absence  of  the  accused  in  this  case  while 
it  proceeded  with  his  counsel  present  did  not  violate  the  provisions 
of  §  5  of  the  Philippine  Act  of  July  1,  1902,  giving  him  a  right  to 
be  present  and  heard. 

Although  concurrent  findings  of  fact  by  both  the  Court  of  Fu^  In- 
stance and  the  Supreme  Court  of  the  Philippine  Islands  are  entitled 
to  great  respect,  this  court  may  independently  examine  the  evidence, 
and  in  this  case,  after  so  doing  it  afi&rms  the  judgment. 

15  Phil.  Rep.  123,  afl&rmed. 
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On  May  30, 1906,  at  San  Carlos,  Province  of  Occidental 
Negros,  Philippine  Islands,  Gabriel  Diaz,  by  blows  and 
kicks,  inflicted  bodily  injuries  upon  Comelio  Alcanzaren, 
and  by  reason  thereof  was  the  next  day  charged  before 
the  justice  of  the  peace  of  San  Carlos  with  assault  and 
battery.  At  the  hearing  upon  that  charge  Diaz  was 
foimd  guilty  of  a  misdemeanor  and  fined  fifty  pesetas  and 
costs,  which  he  paid.  Subsequently,  on  the  twenty-sixth 
of  June,  Alcanzaren  died,  and  Diaz  was  then  charged  be- 
fore the  same  justice  of  the  peace  with  homicide,  it  being 
alleged  that  the  death  ensued  from  the  bodily  injuries. 
At  the  preliminary  investigation  of  this  charge  the  justice 
concluded  that  there  was  reasonable  cause  to  believe  that 
it  was  well  founded  and  accordingly  held  the  accused  to 
await  the  action  of  the  Court  of  First  Instance.  There 
was  then  filed  in  that  court  a  complaint  charging  Diaz 
with  the  crime  of  homicide,  not  capital,  upon  which  he 
subsequently  was  tried,  foimd  guilty,  and  sentenced  to  a 
term  of  imprisonment  and  other  penalties. 

When  called  upon  to  plead  in  the  Court  of  First  Instance 
Diaz  interposed  a  plea  of  former  jeopardy,  supported  by 
a  copy  of  the  record  of  the  proceedings  before  the  justice 
of  the  peace  upon  the  charge  of  assault  and  battery  and  at 
the  preliminary  investigation,  but  the  plea  was  overruled. 
Then,  during  the  trial,  his  coimsel  introduced  in  evidence 
the  record  of  those  proceedings.  In  doing  this  Hie  counsel 
spoke  only  of  "the  proceedings  in  the  case  for  a  mis- 
demeanor,'' but  it  otherwise  appears  that  what  was 
meant  was  the  record  of  both  proceedings.  Both  were 
embraced  in  a  single  document,  authenticated  by  a  single 
certificate,  and  it  clearly  is  disclosed  that  counsel  on  both 
sides  and  the  court  treated  the  entire  document  as  in 
evidence.  It  embraced  the  testimony  produced  before  tiie 
justice  at  the  hearing  upon  ike  assault  and  battery  charge 
and  at  the  preliminary  investigation,  including  the  per- 
sonal statement  of  the  accused  and  the  report  of  an  au- 
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topsy,  upon  the  body  of  the  deceased,  performed  con- 
formably to  the  Philippine  law;  and  it  was  partly  upon 
this  testimony  that  the  Court  of  First  Instance  rested  its 
judgment  of  conviction. 

On  two  occasiokis^  covering  the  examination  and  cross- 
examination  of  two  witnesses  for  the  government,  Diaz, 
who  was  at  large  on  bail,  volimtarily  absented  himself 
from  the  trial,  but  consented  that  it  should  proceed  in  his 
absence,  but  in  the  presence  of  his  counsel,  which  it  did. 

Following  his  conviction,  Diaz  prosecuted  an  appeal  to 
the  Supreme  Court  of  the  Philippines,  where,  subject  to 
a  change  made  in  the  term  of  imprisonment  (see  Trono  v. 
UnUed  States,  199  U.  S.  521 ;  Flemister  v.  United  States,  207 
U.  S.  372),  the  conviction  was  sustained,  15  Phihppines, 
123,  and  the  ca^  was  then  brought  here. 

Mr.  Frederic  R.  Coudert,  with  whom  Mr.  Howard  Thayer 
Kingsbury  was  on  the  brief,  for  plaintiff  in  error: 

This  court  has  jurisdiction  of  the  cause  and  power  to 
review  all  questions  involved  therein.  §  10,  Philippine 
Civ.  Govt.  Act,  32  Stat.  695. 

Having  jurisdiction  of  the  case  there  exists  the  power 
to  consider  any  question  arising  on  the  record.  Penn  Mut. 
Life  Ins.  Co.  v.  Austin,  168  U.  S.  685,  695;  GUes  v.  Harris, 
189  U.  S.  475,  486;  Homer  v.  United  States,  143  U.  S.  570, 
577;  Burton  v.  United  States,  196  U.  S.  283,  295. 

The  conviction  was  based  upon  the  testimony  of  wit- 
nesses with  whom  the  defendant  was  not  confronted. 
32  Stat.  692;  Phil.  Comp.  Stat.,  §  3270.  Defendant  can- 
not waive,  this  right  nor  can  he  legally  consent  that  the 
trial  proceed  in  his  absence.  Thompson  v.  UtaK,  170  U.  S. 
343,  354;  Hopt  v.  Utah,  110  U.  S.  574.  West  v.  Louisiana, 
194  U.  S.  258,  does  not  apply. 

The  use  of  the  evidence  against  the  defendant  in  the 
homicide  trial  was,  therefore,  in  itself  reversible  error. 
Motes  V.  United  States,  178  U.  S.  458. 
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The  introduction  of  the  record  of  the  assault  case  upon 
the  homicide  trial  was  merely  in  support  of  the  defendiuit's 
plea  of  former  jeopardy,  and  was  so  recognized  by  the 
court  below  (Rec,  p.  51).  Such  record  was  merely  ev- 
idence of  the  jeopardy.  It  was  not,  and  could  not  be 
evidence  of  the  facts  which  were  in  issue  in  the  former 
trial.    Kirby  v.  United  States,  174  U.  S.  47,  55. 

The  defendant's  plea  of  former  jeopardy  was  good  and 
should  have  been  sustained.  A  prosecution  for  assault 
and  battery  bars  a  second  prosecution  for  homicide  for 
the  same  act,  where  the  person  assaulted  dies  after  the 
first  and  before  the  second  prosecution. 

This  question  appears  never  to  have  been  presented  to 
this  court  or  to  any  American  court  of  high  authority,  and 
is,  therefore,  open,  and  to  be  determined  on  principle,  par- 
ticularly in  view  of  the  conflicting  character  of  the  preced- 
ents in  other  courts.  §  5  of  Phil.  Civ.  Gov.  Act;  §  3281 
Phn.  Comp.  Stat.;  Kepner  v.  United  States,  195  U.  S.  100; 
Trono  v.  United  States,  199  U.  S.  521;  Gatrieres  v.  Untied 
States,  220  U.  S.  338;  Hammond's  Blackstone,  IV,  431; 
Burton  v.  United  States,  202  U.  S.  344,  380;  Carter  v.  Mc- 
Claughry,  183  U.  S.  365,  395;  Hans  NeOsm,  Petitioner,  131 
U.  S.  176. 

To  make  the  same  act  constitute  several  different 
crimes  and  prosecute  for  them  all  seriatim  opens  possibili- 
ties of  persecution  which  the  rule  against  second  jeopardy 
is  designed  and  should  be  made  effective  to  prevent. 
State  V.  Cooper,  1  Green  (N.  J.  Law),  361 ;  Qv>een  v.  Elrirtq- 
ton,  1  B.  &  S.  187;  Reg.  v.  Miles,  17  Cox  Cr.  Cas.  9.  See 
also  Reg.  v.  Stanton,  5  Cox  Cr.  Cas.  324;  Wemyss  v.  Hop- 
kins, L.  R.  10  Q.  B.  378;  Reg.  v.  King,  18  Cox  Cr.  Gas- 
447;  Blair  v.  Georgia,  81  Georgia,  629. 

See  dissent  in  Reg.  v.  Morris,  L.  R.,  1  Crown  Cases  Re- 
served, 90.  In  that  case  and  in  Reg.  v,  Solvi,  10  Cox  Cr. 
Cas.  481  (note) ;  Burns  and  Cary  v.  The  People,  1  Park. 
Cr.  Rep.  (N.  Y.)  182;  CommomoeaUh  v.  /Jo6y,  12  Ret 
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(Mass.)  496;  Commonwealth  v.  Evans,  10  Massachusetts, 
25;  State  v.  lAUlefield,  70  Maine,  452,  either  a  new  fact 
supervenes,  for  which  the  defendant  is  responsible,  and 
changes  the  character  of  the  o£fense,  thus  constituting  a 
new  and  distinct  crime,  or  relates  back  to  the  time  of  the 
assault.  In  other  words,  a  man  may  first  be  prosecuted 
and  pxmished  for  his  act,  and  afterwards  for  its  conse- 
quences; but  see  Reg,  v.  Bird,  5  Cox  Cr.  Cas.  1,  20,  ren- 
dered after  the  passage  of  an  English  statute  providing  that 
upon  any  indictment  for  felony,  involving  an  assault,  the 
jury  might  acquit  of  the  felony  and  convict  of  the  assault. 

Under  the  laws  of  the  Philippine  Islands,  upon  any 
prosecution  the  court  may  convict  of  any  subsidiary 
offense  involved  in  the  offense  charged.  §3284,  Phil. 
Comp.  Stat.;  United  States  v.  Pineda,  4  Phil.  Rep.  223. 
In  the  case  at  bar,  therefore,  defendant  might  upon  the 
homicide  trial  ha-ve  been  convicted  of  the  very  assault  for 
which  he  had  already  been  prosecuted  and  fined.  He  has, 
therefore,  been  twice  in  jeopardy  for  the  same  offense,  in 
violation  of  the  United  States  Constitution  and  the  Phil- 
ippine Civil  Government  Act;  his  second  prosecution  was 
unlawful  and  his  conviction  should  be  set  aside.  Reg.  v. 
Walker,  2  Moody  &  Robertson,  446. 

The  conviction  was  without  any  competent  evidence  to 
support  it  and  was  contrary  to  law. 

In  reviewing  a  judgment  based  on  the  verdict  of  a  jury 
the  court  can  alwajrs  consider  whether  there  was  any 
evidence  to  sustain  the  conclusion  reached.  HalseU  v. 
Renfrew,  202  U.  S.  287,  292;  Lancaster  v.  Collins,  115  U.  S. 
222,  226;  Phil.  Comp.  Stat.,  §§  2764,  2765,  3311. 

The  presumption  of  innocence  is  expressly  provided  for 
by  the  Philippine  statutes.    §  3309,  Phil.  Comp.  Stat. 

It  is  an  integral  and  essential  portion  of  the  law  of  this 
coxmtry  as  laid  down  by  this  court.  Kirby  v.  United 
States,  174  U.  S.  47,  56;  Coffin  v.  United  States,  156  U.  S. 
432,468. 
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The  Solicitor  Oeneral  for  the  United  States: 

The  jurisdiction  of  this  court  under  the  writ  of  error  is 
restricted  to  the  question,  whether  any  rights  of  the  de- 
fendant secured  by  the  Constitution  or  statutes  of  the 
United  States  have  been  violated.  Ong  Chang  Wing  v. 
United  States,  218  U.  S.  272;  Dowdell  v.  United  States,  221 
U.  S.  326. 

The  conviction  upon  the  prosecution  for  assault  and 
battery  was  not  a  bar  to  the  prosecution  for  the  homicide 
resulting  from  the  assault.  Grafton  v.  United  States,  206 
U.  S.  333;  ComnumweaUh  v.  /Jofej/,  12  Pick.  (Mass.)  496; 
State  V.  LitUefield,  70  Maine,  452;  Johnson  v.  State,  19  Tex. 
App.  463;  1  Bishop's  New  Crim.  Law,  §  1069. 

The  right  of  the  defendant  to  be  confronted  by  the  wit- 
nesses against  him  was  not  violated,  for  the  record  of  the 
preliminary  investigation  was  in  evidence  by  his  act  and 
with  his  consent,  for  every  purpose  to  which  it  was  rele- 
vant. Hancock  v.  State,  14  Tex.  App.  392;  Rosenbaum  v. 
State,  33  Alabama,  364;  State  v.  Fooks,  66  Iowa,  452; 
WiUiams  v.  State,  61  Wisconsin,  281 ;  Reynolds  v.  United 
States,  98  U.  S.  146;  Ansbro  v.  United  States,  169  U.  S. 
696;  West  v.  Louisiana,  194  U.  S.  268;  Paraiso  v.  United 
States,  207  U.  S.  368;  Weems  v.  United  States,  217  U.  S, 
349;  DouhM  v.  United  States,  221  U.  S.  326. 

Mb.  Justice  Van  Devanter,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  provision  against  double  jeopardy,  in  the  PhilijqHiie 
Civil  Government  Act  of  July  1,  1902,  32  Stat.  601, 
c.  1369,  §  6,  is  in  terms  restricted  to  instances  where  the 
second  jeopardy  is  "for  the  same  oflfense"  as  was  Uie  first. 
Gavieres  v.  United  States,  220  U.  S.  338.  That  was  not  the 
case  here.  The  homicide  charged  against  the  accused  in 
the  Court  of  First  Instance  and  the  assault  and  battary 
for  which  he  was  tried  before  the  justice  of  the  peace,  al- 


Digitized  by  VjOOQ IC 


DIAZ  V.  UNITED  STATES.  449 

223  U.  S.  Opinion  of  the  Court. 

though  identical  in  some  of  their  elements,  were  distinct 
offenses  both  in  law  and  in  fact.  The  death  of  the  injured 
person  was  the  principal  element  of  the  homicide,  but  was 
no  part  of  the  assault  and  battery.  At  the  time  of  the 
trial  for  the  latter  the  death  had  not  ensued,  and  not  until 
it  did  ensue  was  the  homicide  committed.  Then,  and  not 
before,  was  it  possible  to  put  the  accused  in  jeopardy  for 
that  offense.  CommonweaUh  v.  Roby,  12  Pick.  496;  Stale 
V.  LitUefidd,  70  Maine,  4:52;  Johnson  v.  State,  19  Tex.  App. 
453.  Besides,  imder  the  Philippine  law,  the  justice  of  the 
peace,  although  possessed  of  jurisdiction  to  try  the  ac- 
cused for  assault  and  battery,  was  without  jurisdiction  to 
try  him  for  homicide;  and,  of  course,  the  jeopardy  incident 
to  the  trial  before  the  justice  did  not  extend  to  an  offense 
beyond  his  jurisdiction.  All  that  could  be  claimed  for 
that  jeopardy  was  that  it  protected  the  accused  from 
being  again  prosecuted  for  the  assault  and  battery,  and 
therefore  required  that  the  latter  be  not  treated  as  in- 
cluded, as  a  lesser  offense,  in  the  charge  of  homicide,  as 
otherwise  might  have  been  done  imder  Phil.  Comp.  Stat., 
§  3284.  State  v.  Littlefield,  supra.  It  follows  that  the  plea 
of  former  jeopardy  disclosed  no  obstacle  to  the  prosecution 
for  homicide. 

It  is  objected  that  the  accused  was  deprived  of  the  right, 
secured  to  him  by  §  5  of  the  Philippine  Civil  Government 
Act,  supra,  *'to  meet  the  witnesses  face  to  face,*'  in  that 
the  judgment  of  conviction  for  homicide  was  rested  in 
part  upon  the  testimony  produced  before  the  justice  of 
the  peace  at  the  trial  for  assault  and  battery  and  at  the 
preliminary  investigation.  But  this  objection  overlooks 
the  circumstances  in  which  the  record  wherein  that  testi- 
mony was  set  forth  was  received  in  evidence.  It  was  not 
offered  by  the  Government,  but  by  the  accused,  and  was 
offered  without  qualification  or  restriction.  And  it  is 
otherwise  manifest  that  the  offer  included  the  testimony 
embodied  in  the  record  as  well  as  the  recitals  of  what 
VOL.  ccxxiii — 29 
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was  done  by  the  justice.  It  was  all  received  just  as 
it  was  offered,  no  objection  being  interposed  by  the  Gov- 
ernment. In  some  respects  the  testimony  was  favorable 
to  the  accused  and  in  others  favorable  to  the  Govern- 
ment. It  included  a  statement  by  the  accused,  who  re- 
frained from  testifying  in  the  Court  of  First  Instance,  and 
also  the  report  of  an  autopsy  which  was  favorable  to  him. 
In  these  circiunstances  the  testimony  was  rightly  treated 
as  admitted  generally,  as  applicable  to  any  issue  which  it 
tended  to  prove,  and  as  equally  available  to  the  Govern- 
ment and  the  accused.  Sears  v.  Starbirdy  78  California, 
225, 230;  Diwrsyv.ifeHo^j/,  44  Illinois,  114, 121.  True, the 
testimony  could  not  have  been  admitted  without  the  con- 
sent of  the  accused,  first,  because  it  was  within  the  rule 
against  hearsay  and,  second,  because  the  accused  was 
entilded  to  meet  the  witnesses  face  to  face.  But  it  was  not 
admitted  without  his^  consent,  but  at  his  request,  for  it 
was  he  who  offered  it  in  evidence.  So,  of  the  fact  that  it 
was  hearsay,  it  suffices  to  observe  that  when  evidence  of 
that  character  is  admitted  without  objection  it  is  to  be 
considered  and  given  its  natural  probative  effect  as  if  it 
were  in  law  admissible.  Damon  v.  Carroly  163  Massachu- 
setts, 404,  408;  Sherwood  v.  Sisaa,  5  Nevada,  349,  355; 
United  States  v.  McCoy,  193  U.  S.  593,  698;  Schlemmer  v. 
Buffalo  &c.  Ry.  Co.,  205  U.  S.  1,  9;  Neal  v.  Delaware,  103 
U.  S.  370,  396;  Foster  v.  United  States,  178  Fed.  R^.  165, 
176.  And  of  the  fact  that  it  came  from  witnesses  who 
were  not  present  at  the  trial  it  is  to  be  observed  that  the 
right  of  confrontation  secured  by  the  Philippine  CSvil 
Government  Act  is  in  the  nature  of  a  privilege  extended  to 
the  accused,  rather  than  a  restriction  upon  him,  Staie  v. 
McNeU,  33  La.  Ann.  1332,  1335,  and  that  he  is  free  to 
assert  it  or  to  waive  it,  as  to  him  may  seem  advantageous. 
That  this  is  so  is  a  necessary  conclusion  from  the  adjudged 
cases  relating  to  the  like  right  secured  by  the  constitutions 
of  the  several  States  and  the  Constitution  of  the  United 
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States.  Thus,  it  is  held  that  the  ri^t  is  waived  where,  by 
the  consent  of  the  accused,  the  prosecution  is  permitted 
to  read  in  evidence  the  testimony  of  an  absent  witness 
given  in  some  prior  proceeding,  Hancock  v.  Staie,  14  Tex. 
App.  392;  Rosenbaum  v.  States  33  Alabama,  354;  Williams 
V.  State,  61  Wisconsin,  281;  State  v.  Potaorty  29  Iowa,  133; 
or  a  statement  of  what  such  a  witness  would  testify,  if 
present,  as  embodied  in  an  agreement  made  to  avoid  a 
continuance  or  to  dispense  with  the  presence  of  the  witness. 
State  V.  Wagner,  78  Missouri,  644,  648;  State  v.  Fooka,  65 
Iowa,  452;  State  v.  Mortensen,  26  Utah,  312;  State  v.  Lewis, 
31  Washington,  75,  88;  or  the  deposition  of  such  a  witness 
taken  within  or  without  the  jurisdiction,  BiUler  v.  State, 
97  Indiana,  378;  State  v.  Vanella,  40  Montana,  326;  Wighlr 
man  v.  People,  67  Barb.  44;  People  v.  Guidici,  100  N.  Y. 
503,  508;  Peoptev.  Murray,  52  Michigan,  288.  In  the  last 
case,  which  involved  a  conviction  for  murder  in  the  second 
d^ree,  the  question  presented  and  the  ruling  thereon  were 
stated  by  Judge  Cooley  as  follows  (p.  290) : 

''A  chief  groimd  of  error  relied  upon  is  that  the  prosecu- 
tion was  allowed  to  put  in  evidence  certain  depositions 
taken  out  of  court  of  witnesses  not  present  at  the  trial. 
The  facts  seem  to  be  that  the  attorneys  for  the  respective 
parties  stipulated  to  put  in  certain  depositions  on  both 
sides,  and  they  were  put  in  accordingly.  This,  it  is  said, 
was  in  violation  of  the  respondent's  constitutional  right 
to  be  confronted  with  his  witnesses.  But  the  court  made 
no  ruling  in  the  matter;  what  was  done  was  volimtarily 
done  by  the  parties;  the  defendant  had  the  benefit  of  the 
stipulation,  and,  for  au^t  we  can  know,  it  may  have  been 
made  chiefly  in  his  interest.  .  .  .  The  defendant  im- 
doubtedly  had  a  constitutional  right  to  be  confronted  with 
his  witnesses.  He  waived  that  right  in  this  case,  appar- 
ently for  his  own  supposed  advantage  and  to  obtain  ev- 
idence on  his  own  be^lf .  It  would  have  been  a  mere 
impertinence  for  the  coiul  to  have  interfered  and  pre- 
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eluded  this  stipulation  being  acted  upon.  But  it  would 
have  been  more  than  an  impertinence;  it  would  have  been 
gross  error.  And  it  would  be  palpable  usurpation  of  power 
for  us  now  to  set  aside  a  judgment  for  a  neglect  of  the 
coiul  not  at  the  time  complained  of,  but  in  respect  to 
something  where  any  other  course  would  have  becai  plain 
error.  Under  the  view  taken  by  the  respondent  it  would 
seem  that  when  the  evidence  had  been  obtained  under  his 
stipulation,  the  coiul  was  put  in  position  where  it  was 
impossible  to  avoid  error;  for  if  the  evidence  was  received, 
he  might  complain,  as  he  does  now,  that  his  constitutional 
right  was  violated,  and  if  the  court  refused  to  recdve  it 
when  he  was  consenting,  the  respondent  would  be  entitled 
to  have  the  conviction  set  aside  for  that  error." 

The  view  that  this  right  may  be  waived  also  was  recog- 
nized by  this  coiul  in  Reynolds  v.  United  Stales,  98  U.  S. 
145,  158,  where  testimony  given  on  a  first  trial  was  held 
admissible  on  a  second,  even  against  a  timely  objection, 
because  the  witness  was  absent  by  the  wrongful  act  of  the 
accused.    In  that  case  it  was  said : 

''The  Constitution  gives  the  accused  the  right  to  a  trid 
at  which  he  should  be  confronted  with  the  witnesses 
against  him;  but  if  a  witness  is  absent  by  his  own  wrongful 
procurement,  he  cannot  complain  if  competent  evidence 
is  admitted  to  supply  the  place  of  that  which  he  has  kept 
away.  The  Constitution  does  not  gu&rantee  an  accused 
person  against  the  legitimate  consequences  of  his  own 
wrongful  acts.  It  grants  him  the  privilege  of  being  con- 
fronted with  the  witnesses  against  him;  but  if  he  volun- 
tarily keeps  the  witnesses  away,  he  cannot  insist  on  his 
privilege.  If,  therefore,  when  absent  by  his  procurement, 
their  evidence  is  supplied  in  some  lawful  way,  he  is  in  no 
condition  to  assert  that  his  constitutional  rights  have  been 
violated." 

As  here  the  accused,  by  his  voluntary  act,  placed  in 
evidence  the  testimony  disclosed  by  the  record  in  question, 
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and  thereby  sought  to  obtain  an  advantage  from  it,  he 
waived  his  right  of  confrontation  as  to  that  testimony  and 
cannot  now  complain  of  its  consideration. 

It  also  is  objected  that  the  accused  was  wrongly  con- 
victed in  that  the  trial  proceeded  in  part  in  his  absence. 
The  facts  in  this  connection  are  these:  The  accused  was 
represented  and  heard  by  counsel  at  every  stage  of  the 
proceedings.  He  also  was  present  in  person  at  all  the  pro- 
ceedings preliminary  to  the  trial  and  at  the  time  it  was  be- 
gun and  during  the  major  part  of  it.  But  on  two  occasions, 
in  the  latter  part  of  the  trial,  he  volimtarily  absented  him- 
self and  sent  to  the  court  a  message  expressly  consent- 
ing that  the  trial  proceed  in  his  absence,  which  was  done. 
On  these  occasions  two  witnesses  for  the  Government 
were  both  examined  and  cross-examined.  No  complaint 
grounded  upon  his  absence  was  made  in  the  trial  court 
or  in  the  Supreme  Court  of  the  Philippines;  and  the  ob- 
jection now  made  is,  not  that  he  did  not  volimtarily 
waive  his  right  to  be  present,  if  he  could  waive  it,  but  that 
it  could  not  be  waived,  and  that  the  court  was  therefore 
without  power  to  proceed  in  his  absence. 

The  Philippine  laws,  Comp.  Stat.  1907,  pp.  1004,  1005, 
1006,  1009,  contain  the  following  provisions,  bearing  upon 
the  presence  of  the  accused  at  the  proceedings  upon  a 
charge  for  felony: 

'^Sec.  3270.  In  all  criminal  prosecutions  the  defendant 
BhaU  he  entiiled  (a)  to  appear  and  defend  in  person  and  by 
coimsel  at  every  stage  of  the  proceedings.     .     .     . 

"Sec.  3271.  .  .  .  If  the  charge  is  for  felony  (cfeZi/o), 
the  defendant  must  be  personally  present  at  the  arraign- 
ment; 

''Sec.  3280.  A  plea  of  guilty  can  be  put  in  only  by  the 
defendant  himself  in  open  court.    .    .    . 

"Sec.  3296.  The  defendant  irmst  be  personally  present 
at  the  time  of  pronouncing  judgment  if  the  conviction  is 
for  a  felony;    .    .    .'' 


Digitized  by  VjOOQIC 


464  OCTOBER  TERM,  1911. 

Opinion  of  the  Court  823  U.S. 

Not  only  is  there  such  a  difference  in  the  terms  of  these 
sections  as  naturally  implies  a  difference  in  meaning,  but 
it  is  evident  that  unless  the  first  means  something  less 
than  that  the  accused  must  be  present  at  every  stage  of 
the  proceedings  there  was  no  occasion  for  the  provisions 
quoted  from  the  others,  and  also  that  if  the  terms  used  in 
the  others  were  deemed  essential  to  express  the  thought 
that  the  accused  must  be  present  at  particular  stages  of 
the  proceedings,  like  terms  would  have  been  employed 
in  the  first  had  it  been  intended  to  make  his  presence 
equally  requisite  at  other  stages.  It,  therefore,  is  evident 
that  the  effect  of  these  sections,  when  their  differing  terms 
are  considered,  is  to  make  the  presence  of  the  accused  in- 
dispensable at  the  arraignment,  at  the  time  the  plea  is 
taken,  if  it  be  one  of  guilt,  and  when  judgment  is  pro- 
nounced, and  to  entitle  him  to  be  present  at  idl  other 
stages  o(  the  proceedings,  but  not  to  make  his  presence 
thereat  indispensable.  As  here  it  does  not  appear,  and  is 
not  claimed,  that  the  accused  was  absent  at  any  of  the 
times  when  his  presence  was  thus  made  indispensable, 
and  as  his  absence  during  the  latter  part  of  the  trial  was 
not  only  voluntary,  but  coupled  with  an  express  consent 
that  it  should  proceed  in  the  presence  of  his  counsel,  as 
was  done,  it  is  plain  that  there  was  no  infraction  of  the 
Philippine  laws  in  that  regard. 

We  are  thus  brought  to  the  question  whether  the  pro- 
vision in  §  5  of  the  Philippine  Civil  Government  Act,  se- 
curing to  the  accused  in  all  criminal  prosecutions  ''the 
right  to  be  heard  by  himself  and  counsel,"  makes  his  pres- 
ence indispensable  at  every  stage  of  the  trial,  or  invests 
him  with  a  right  which  he  is  always  free  to  assert  but 
which  he  also  may  waive  by  his  voluntary  act.  Of  course 
if  that  provision  makes  his  presence  thus  indispensable, 
it  is  of  no  moment  that  the  Philippine  laws  do  not  go  so 
far,  for  they  cannot  lessen  its  force  or  effect.  An  identical 
or  similar  provision  is  foimd  in  the  constitutions  of  tbd 
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several  States,  and  its  substantial  equivalent  is  embodied 
in  the  Sixth  Amendment  to  the  Constitution  of  the  United 
States.  It  is  the  right  which  these  constitutional  pro- 
visions secure  to  persons  accused  of  crime  in  this  country 
that  was  carried  to  the  Philippines  by  the  congressional 
enactment,  and,  therefore,  according  to  a  familiar  rule, 
the  prevailing  course  of  decision  here  may  and  should  be 
accepted  as  determinative  of  the  nature  and  measure  of 
the  right  there.  Kepner  v.  United  States,  195  U.  S.  100, 
124. 

As  the  offense  in  this  instance  was  a  felony,  we  may  put 
out  of  view  the  decisions  dealing  with  this  right  in  cases 
of  misdemeanor.  In  cases  of  felony  our  coiuiis,  with  sub- 
stantial accord,  have  regarded  it  as  extending  to  every 
stage  of  the  trial,  inclusive  of  the  empaneling  of  the  jury 
and  the  reception  of  the  verdict,  and  as  being  scarcely  less 
important  to  the  accused  than  the  right  of  trial  itself. 
And  with  like  accord  they  have  regarded  an  accused  who 
is  in  custody  and  one  who  is  charged  with  a  capital  offense 
as  incapable  of  waiving  the  right;  the  one,  because  his 
presence  or  absence  is  not  within  his  own  control,  and  the 
other  because,  in  addition  to  being  usually  in  custody,  he 
is  deemed  to  suffer  the  constraint  naturally  incident  to  an 
apprehension  of  the  awful  penalty  that  would  follow  con- 
viction. But,  where  the  offense  is  not  capital  and  the 
accused  is  not  in  custody,  the  prevailing  rule  has  been, 
that  if,  after  the  trial  has  begun  in  his  presence,  he  vol- 
untarily absents  himself,  this  does  not  nullify  what  has 
been  done  or  prevent  the  completion  of  the  trial,  but,  on 
the  contrary,  operates  as  a  waiver  of  his  right  to  be  present 
and  leaves  the  court  free  to  proceed  with  the  trial  in  like 
manner  and  with  hke  effect  as  if  he  were  present.  Fight 
V.  State,  7  Ohio,  pt.  1,  181;  Wilson  v.  State,  2  Oh.  St.  319; 
McCarkle  v.  State,  14  Indiana,  39,  44;  Hill  v.  State,  17 
Wisconsin,  676;  Stoddard  v.  State,  132  Wisconsin,  620; 
Sahlinger  v.  People,  102  lUinois,  241 ;  Gallagher  v.  People, 
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211  Illinois,  158;  Barton  v.  State,  67  Georgia,  663;  Robaon 
y.  State,  83  Georgia,  166;  Price  v.  State,  36  Mississippi,  631; 
Galea  v.  State,  64  Mississippi,  106;  State  v.  Ricks,  32  La. 
Ann.  1098;  State  v.  Perkins,  40  La.  Ann.  210;  State  v. 
Kelly,  97  N.  Car.  404;  Lynch  v.  CommonweaUh,  88  Pa.  St. 
189;  (?or6  v.  State,  62  Arkansas,  286;  State  v.  Fope,  100 
Missouri,  347;  Frey  v.  Calhoun  Circuit  Judge,  107  Michi- 
gan, 130;  People  v.  Mathews,  139  California,  627;  Stote  v. 
TTay,  76  Kansas,  928;  Commonwealth  v.  McCarthy,  163 
Massachusetts,  468;  United  States  v.  Dam,  26  Fed.  Cas. 
773;  United  States  v.  Loughery,  26  Fed.  Cas.  998;  FoW:  v. 
United  States,  16  App.  D.  C.  446,  464;  S.  C,  181  U.  S.  618. 

The  reasoning  upon  which  this  rule  of  decision  rests  is 
clearly  indicated  in  Barton  v.  State,  supra,  where  it  is  said 
by  the  Supreme  Court  of  Georgia: 

'^  It  is  the  right  of  the  defendant  in  cases  of  felony  .  .  . 
to  be  present  at  all  stages  of  the  trial — especially  at  the 
rendition  of  the  verdict,  and  if  he  be  in  such  custody  and 
confinement  ...  as  not  to  be  present  unless  sent  for 
and  relieved  by  the  court,  the  reception  of  the  verdict  dur- 
ing such  compulsory  absence  is  so  illegal  as  to  necessitate 
the  setting  it  aside.  .  •  .  The  principle  thus  ruled  is 
good  sense  and  soimd  law;  because  he  cannot  exercise  the 
right  to  be  present  at  the  rendition  of  the  verdict  when  in 
jail,  unless  the  officer  of  the  court  brings  him  into  the 
court  by  its  order. 

"But  the  case  is  quite  different  when,  after  being  pres- 
ent through  the  progress  of  the  trial  and  up  to  the  dis- 
missal of  the  jury  to  their  room,  he  voluntarily  absents 
himself  from  the  court  room  where  he  and  his  bail  obli- 
gated themselves  that  he  should  be.  .  .  .  And  the 
absolute  necessity  of  the  distinction,  or  the  abolition  of 
the  continuance  of  the  bail  when  the  trial  begins,  is  seen, 
when  it  is  considered  that  otherwise  there  could  be  no  con- 
viction of  any  defendant  unless  he  wished  to  be  present  at 
the  time  the  verdict  is  rendered." 
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True,  in  that  case  the  defendant  was  absent  only  at  the 
reception  of  the  verdict,  but  the  decisions,  as  also  the  rea- 
soning upon  which  they  proceed,  embrace  absences  at 
other  stages  of  the  trial.  In  Folk  v.  United  States,  supra, 
the  accused,  who  was  at  large  on  bail,  was  present  when 
the  trial  was  begun  and  during  the  taking  of  a  portion  of 
the  evidence  for  the  Government,  and  then  fled  the  juris- 
diction. He  was  called  and  defaulted,  and  the  trial  pro- 
ceeded in  his  absence,  the  remaining  evidence  being  taken 
and  a  verdict  of  guilt  retiuned.  Subsequently  he  was 
apprehended,  and  sentence  was  then  imposed,  notwith- 
standing his  objection  that  the  trial  had  proceeded  in  his 
absence.  In  aflSrming  the  judgment  the  Court  of  Appeals, 
speaking  through  Mr.  Justice  Morris,  said: 

(p.  454)  ''It  does  not  seem  to  us  to  be  consonant  with 
the  dictates  of  common  sense  that  an  accused  person,  being 
at  large  upon  bail,  should  be  at  liberty,  whenever  he 
pleased,  to  withdraw  himself  from  the  courts  of  his  coim- 
try  and  to  break  up  a  trial  already  commenced.  The 
practical  result  of  such  a  proposition,  if  allowed  to  be  law, 
-would  be  to  prevent  any  trial  whatever  imtil  the  accused 
person  himself  should  be  pleased  to  permit  it.  For  by  the 
statute  (Rev.  Stat,  of  U.  S.  Sec.  1015)  he  is  entitled  as  a 
matter  of  right  to  be  enlarged  upon  bail  'in  all  criminal 
cases  where  the  offense  is  not  punishable  by  death;'  and, 
therefore,  in  all  such  cases  he  may  by  absconding  prevent 
a  trial.  This  would  be  a  travesty  of  justice  which  could 
not  be  tolerated;  and  it  is  not  required  or  justified  by  any 
regard  for  the  right  of  personal  liberty.  On  the  contrary, 
the  inevitable  result  would  be  to  abridge  the  right  of  per- 
sonal liberty  by  abridging  or  restricting  the  right  now 
granted  by  the  statute  to  be  abroad  on  bail  until  the  ver- 
dict is  rendered.  And  this  the  counsel  for  the  appellant 
appear  candidly  to  admit.  But  we  do  not  think  that  any 
rule  of  law  or  constitutional  principle  leads  us  to  any  con- 
clusion that  would  be  so  disastrous  as  well  to  the  adminis- 
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traiion  of  justice  as  to  the  true  interests  of  civil  lib- 
erty.   .    .    . 

(p.  460)  "The  question  is  one  of  broad  public  pdicy, 
whether  an  accused  person,  placed  upon  trial  for  crime  and 
protected  by  all  the  safeguards  with  which  the  humanity 
of  our  present  criminal  law  sedulously  surrounds  him,  can 
with  impunity  defy  the  processes  of  that  law,  paralyze 
the  proceedings  of  courts  and  juries  and  turn  them  into  a 
solemn  farce,  and  ultimately  compel  society,  for  its  own 
safety,  to  restrict  the  operation  of  the  principle  of  parsonal 
Uberty.  Neither  in  criminal  nor  in  civil  cases  will  the  law 
allow  a  person  to  take  advantage  of  his  own  wrong.  And 
yet  this  would  be  precisely  what  it  would  do  if  it  permitted 
an  escape  from  prison,  or  an  absconding  from  the  jurisdic- 
tion while  at  large  on  bail,  during  the  pendency  of  a  trial 
before  a  jiuy,  to  operate  as  a  shield. " 

But  it  is  said  that  the  question  has  been  ruled  otherwise 
by  this  coiurt  in  Hopt  v.  Utahj  110  U.  S.  574;  Lewis  v. 
United  States,  146  U.  S.  370;  Schwab  v.  Berggren,  143  U.  S. 
442,  and  TAompfion  V.  C/toA,  170  U.  S.  343.  We  think  this 
is  not  the  import  of  those  cases.  In  each  the  accused  was 
in  custody,  charged  with  a  capital  offense,  and  was  s^- 
tenced  to  death.  In  the  first,  a  part  of  the  trial  was  had 
in  his  absence  notwithstanding  the  territorial  statute  de- 
clared that  he  ^^must  be  personally  present."  He  did 
not  object  at  the  time,  and  it  subsequ^itly  was  claimed 
that,  by  his  silence,  he  had  consented  to  what  was  done. 
But  this  court  held  otherwise,  saying:  ''That  which  the 
law  makes  essential  in  proceedings  involving  the  deriva- 
tion of  life  or  liberty  cannot  be  dispensed  with  or  affected 
by  the  consent  of  the  accused,  much  less  by  his  mere  fail- 
lu^,  when  on  trial  and  in  custody,  to  object  to  unau- 
thorised methods."  In  the  second  case,  "the  imson^ 
was  not  brought  face  to  face  with  the  jury  xmtil  after  the 
challenges  had  been  made  and  the  selected  jurors  w^^ 
brought  into  the  box  to  be  sworn,"  and  he  excepted  at  the 
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time  to  the  mode  in  which  the  chsdlenges  were  required  to 
be  made.  The  ruling  in  this  court  was  that  the  making 
of  the  challenges  was  an  essential  part  of  the  trial,  and 
that  it  was  the  right  of  the  accused  to  be  brought  face  to 
face  with  the  jurors  when  the  challenges  were  made.  The 
other  two  cases  are  even  less  in  point.  In  one  the  question 
was,  whether  the  presence  of  the  accused  was  essential  in 
proceedings  on  error  in  an  appellate  court,  and  it  was  held 
that  it  was  not  essential.  And  in  the  other  the  question 
was,  whether,  when  the  appUcable  law  contemplated  that 
the  accused  should  be  tried  before  a  tribunal  composed  of 
a  court  and  a  jury  of  twelve,  he  could  by  his  silence  or  con- 
sent authorize  a  tribunal  differently  composed,  and  not 
recognized  by  law,  to  try  him;  and  it  was  held  that  he 
could  not. 

We  conclude  that  the  Philippine  laws  before  quoted 
accord  to  one  charged  with  a  felony  the  full  right  ex- 
pressed in  the  congressional  enactment,  as  that  right  was 
recognized  and  understood  in  this  country  at  the  time  it 
was  carried  to  the  Philippines,  and  that  in  what  was 
done  in  the  present  case  there  was  no  infringraient  of 
it. 

Lastly,  it  is  insisted  that  the  evidence  was  inadequate 
to  warrant  the  conviction.  The  trial  was  to  the  coiul 
without  a  jury,  as  is  permitted  in  the  Philippines,  and 
both  the  trial  coiul  and  the  Supreme  Court  of  the  Islands 
concurred  in  finding  the  accused  guilty  under  the  evidence. 
Of  course,  these  concmring  findings  are  entitled  to  great 
respect.  Nevertheless,  following  the  rule  recognized  in 
Wibargy.  United  States,  163  U.  S.  632,  658,  and  ClycM  v. 
UniUd  States,  197  U.  S.  207,  222,  we  have  attentively 
examined  the  evidence  as  set  forth  in  the  record  and  dis- 
cussed in  the  opinions  of  the  Philippine  courts,  and  are 
clearly  of  opinion  that  the  conviction  was  warranted 
by  it. 

Judgment  affirmed. 
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Mr.  Justice  Lamar,  dissenting. 

I  dissent,  because  the  trial  was  conducted  in  accordance 
with  the  rules  of  procedure  of  the  Spanish  law,  and  in 
disregard  of  the  fimdamental  changes  made  by  the  Bill 
of  Rights  of  the  Philippine  Islands.  The  defendant  was 
not  given  a  speedy  trial,  but  was  kept  in  jeopardy  during 
repeated  and  lengthy  suspensions. 

He  was  not  confronted  with  the  witnesses,  but  the  court 
accepted  his  telegraphic  waiver,  and  the  trial  tJiereafter 
proceeded  without  the  defendant  being  present.  Wit- 
nesses were  examined,  argument  of  counsel  made,  and 
three  months  later  sentence  was  pronounced,  all  in  his 
absence. 

On  appeal  the  judgment  was  reversed  by  the  Supreme 
Court  of  the  Philippines,  not  for  the  purpose  of  setting 
the  judgment  aside,  but  to  inflict  a  penalty  of  more  than 
twofold  severity  and  to  raise  the  term  of  imprisonment 
from  six  to  foiirteen  years  in  the  penitentiary. 

The  act  of  July  1,  1902,  regulating  the  government  of 
the  Philippine  Islands,  does  not  provide  for  trial  by  jury, 
nor  does  it  destroy  the  power  of  the  appellate  court  to 
change  the  sentence  in  a  criminal  case.  But  the  absence 
of  the  right  to  trial  by  jury,  and  the  presence  of  the  danger 
of  appeal  make  it  all  the  more  important  to  enforce  those 
safeguards  copied  from  the  (Constitution  of  the  United 
States  and  granted  the  people  of  those  islands. 

Barring  the  right  to  indictment  and  trial  by  jury  the 
defendant  charged  with  a  felony  before  a  Phihppine  court 
has  substantially  the  same  rights  as  though  he  were  on 
trial  in  a  United  States  court.  And  if  this  conviction 
can  stand,  it  must  be  because  the  same  things  would  be 
proper  in  this  coimtry,  where  the  language  of  the  Con- 
stitution is,  in  this  respect,  substantially  the  same  as  that 
of  Philippine  Bill  of  Rights. 

Sec.  5.  ''That  in  all  criminal  prosecutions  the  accused 
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shall  enjoy  the  right  to  be  heard  by  himself  and  counsel, 
to  demand  the  nature  and  cause  of  the  accusation  against 
him,  to  have  a  speedy  and  public  trial,  to  meet  the  wit- 
nesses face  to  face,  and  to  have  compulsory  process  to 
compel  the  attendance  of  witnesses  in  his  behalf. 

"That  no  person  shall  be  held  to  answer  for  a  criminal 
oflfense  without  due  process  of  law;  and  no  person  for  the 
same  offense  shall  be  twice  put  in  jeopardy  of  punishment, 
nor  shall  be  compeUed  in  any  criminal  case  to  be  a  witness 
i^gainst  himself." 

Not  only  the  fact  that  the  defendant's  liberty  is  in- 
volved, but  the  further  fact  that  the  decision  will  be  a 
precedent  in  other  cases,  justifies  a  brief  statement  of 
the  facts  and  reasons  on  which  this  dissent  is  based. 

The  opinion  proceeds  upon  the  theory  that  while  a  de- 
fendant has  the  right  to  be  confronted  with  the  witnesses, 
he  may  waive  that  privilege  in  all  except  capital  cases. 
In  support  of  that  proposition  many  authorities  are  cited. 

In  some  of  these  cases  the  defendant  was  voluntarily 
absent  from  the  comt  room,  for  a  short  time,  without  the 
attention  of  the  comt  being  called  to  the  fact.  In  others 
the  defendant  escaped  while  the  trial  was  in  progress. 
In  others,  having  given  bail,  he  failed  to  return  in  time 
to  hear  the  verdict  read.  In  all  of  them  the  court's  de- 
cision was  expressly,  or  by  necessary  implication,  placed 
upon  the  ground  that  the  defendant  could  not  take  ad- 
vantage of  his  own  wrong,  and  render  a  trial  nugatory  by 
escape  or  making  an  improper  use  of  his  bail. 

These  cases  undoubtedly  announce  a  correct  rule.  For, 
when  the  trial  of  a  felony  begins  it  ought  to  proceed  in 
due  and  orderly  course  to  verdict.  The  defendant  has  no 
right  to  force  the  court  to  order  a  mistrial.  If  he  escapes 
or  takes  advantage  of  his  bail  to  remain  away  during  the 
trial,  the  court  proceeds,  not  because  it  is  willing  that  he 
should  be  absent,  but  because  it  is  obliged  to  go  on  without 
him.    But  because  the  court  is  compelled  so  to  act  under 
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such  facts,  it  does  not  follow  that  it  could  or  would  con- 
sent for  him  to  be  absent  during  the  trial;  or,  that  it  would 
accept  a  formal  waiver  from  him  of  the  right  to  be  con- 
fronted by  the  witnesses,  or  to  be  present  when  sentence 
was  pronounced.    As  said  in  IJopt^a  Case,  110  U.  S.  579: 

"The  argument  to  the  contrary  necessarily  proceeds 
upon  the  ground  that  he  alone  is  concerned  as  to  the 
mode  by  which  he  may  be  deprived  of  his  life  or  liberty. 
This  is  a  mistaken  view.  .  .  .  The  public  has  an 
interest  in  his  life  and  liberty.  Neither  can  be  lawfully 
taken  except  in  the  mode  prescribed  by  law.  ...  If 
he  be  deprived  of  his  life  or  Hberty  without  being  so 
present,  such  deprivation  would  be  without  that  due 
process  of  law  required  by  the  Constitution. " 

It  is  true,  as  pointed  out  in  the  opinion  of  the  court  here, 
that  this  was  said  in  a  case  where  the  defendant  was  on 
trial  for  his  life.  But  the  principle  was  announced  in 
language  which,  repeatedly  and  expressly,  made  it  ap- 
plicable to  felonies  and  wherever  the  defendant  might  be 
deprived  of  his  life  or  liberty.  The  defendant,  in  such 
cases,  cannot  waive  his  right  to  be  present  when  his  lib^y 
is  involved,  any  more  than  when  his  life  is  at  stake.  And 
it  is  a  misnomer  to  say  that  when  he  escapes  or  refuses  to 
be  present  that  he  has  waived  the  right.  He  has  made  it 
impossible  for  the  court  to  give  him  his  rights. 

But,  even  if  the  doctrine  of  waiver  could  be  extended 
beyond  these  cases  of  necessity,  arising  from  flight  and 
voluntary  absence  after  the  trial  began,  it  would  not  apply 
in  the  present  instance.  The  case  was  conducted  from 
beginning  to  end  as  though  it  were  civil  Utigation,  with 
several  suspensions  of  the  trial — once  for  fourteen  days— 
once  for  thirty  days — and  with  three  months  between  the 
argument  and  the  rendition  of  the  judgment.  There  was 
in  this  case,  therefore,  no  compelling  necessity,  as  in  those 
cited  in  the  opinion  of  the  majority.  The  court  acc^ied 
the  defendant's  waiver,  as  though  he  alone  had  an  interest 
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in  tl^  method  of  trials — ^ignoring  the  fact  that^  as  said  in 
the  Hopt  Case  J  'Hhe  public  had  an  interest  in  his  life  and 
liberty.'' 

In  order  to  make  this  want  of  necessity  clear  it  will  be 
necessary  to  state  some  of  the  facts  as  they  appear  in 
this  record. 

The  defendant  Uved  in  the  town  of  San  Carlos  in  the 
Province  of  Occidental  Negros.  He  was  charged  with 
having  killed  Alcanzaren  in  that  municipality.  After  a 
preliminary  trial  he  was  bound  over  to  answer  for  the 
charge  of  homicide — equivalent  to  manslaught^  and  not 
punishable  by  death.  He  gave  bond,  and  was  subse- 
quently brought  to  trial  before  the  CJourt  of  First  Instance, 
sitting  at  Bacolod,  which,  according  to  the  maps  is  about 
30  miles  from  San  Carlos  and  on  the  other  side  of  the 
Island.  The  distance  between  the  two  places  by  water 
is  about  100  miles. 

Diaz  was  arraigned  and  plead  "not  guilty"  Septem- 
ber 26, 1906.  The  case  was  several  times  continued,  the  de- 
fendant once  or  twice  consenting.  But  on  August  15, 1907, 
eleven  months  after  arraignment,  the  trial  began — the  de- 
fendant and  his  counsel  being  present. 

Two  witnesses  for  the  prosecution  were  examined. 
''At  the  request  of  the  Fiscal  the  hearing  was  suspended 
and  an  order  was  issued  for  the  arrest  of"  three  absent 
witnesses.  The  record  does  not  show  to  what  date  the 
court  adjourned.  But  foiulieen  days  later  it  reconvened, 
the  defendant  and  his  counsel  again  being  present.  The 
trial  was  resumed  August  29,  1907,  and  two  witnesses  for 
the  prosecution  were  ^camined. 

The  record  does  not  show  why  the  proceedings  were 
again  suspended,  nor  the  date  to  which  the  court  adjourned. 
But  it  does  appear  that  after  a  delay  of  thirty  days  the 
court  again  reconvened,  and  that  the  judge  had  received 
a  telegram  from  Diaz.  It  is  copied  into  the  record,  and 
reads  as  foUows: 
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''San  Caklos,  Sept.  20/07. 
Judge  JocsoN,  Bacolod: 

I  waive  right  to  be  present  during  examination  of  gov- 
ernment witnesses. 

Gabriel  Diaz." 

Other  entries  of  the  same  date  show  that  "On  Sep- 
tember 20,  1907,  in  open  court,  the  Honorable  Vinoente 
Jocson  of  the  Tenth  District  presiding,  the  Provincial 
Fiscal  and  the  counsel  for  defendent  being  present,  the 
accused  himself  having  waived  his  right  to  be  present  at 
the  trial  according  to  a  telegram  just  received  from  him, 
the  trial  of  this  case  was  resumed  and  Pelagio  Carbajosa, 
a  witness  for  the  prosecution,  was  examined.  The  prose- 
cution then  rested  and  counsel  for  defendant  only  in- 
troduced in  evidence  certified  copy  of  the  proceedings," 
before  the  Justice  Court.  ".  .  .  The  trial  was  then 
adjourned  for  the  purpose  of  allowing  the  Fiscal  to  intro- 
duce evidence  in  rebuttal. " 

The  next  day  the  court  again  met,  the  Judge,  Provincial 
and  attorney  for  the  defendant  being  present,  "The  trial 
of  this  case  was  resumed  and  ...  a  witness  for  the 
prosecution  was  examined  in  rebuttal.  The  Fiscal  then 
rested  his  case  and  coimsel  for  the  accused  waived  his 
right  to  introduce  further  evidence.  Both  parties  having 
rested,  the  Fiscal  and  counsel  for  the  defendant  respec- 
tively made  their  oral  argument,  and  the  court  declared 
the  trial  closed  and  took  the  case  under  advisement." 

The  court,  however,  did  not  adjourn  to  a  given  date, 
nor  was  there  even  a  provision  that  the  defendant  and 
his  counsel  should  be  notified  of  the  time  and  place  when 
judgment  would  be  entered  and  sentence  pronounced. 

The  court  waited  ninety  days.  It  then  delivered  an 
opinion,  entitled  in  the  case,  and  dated  "Bacolod,  Dec.  24, 
1907,"  in  which  he  discussed  the  evidence,  and  concluded 
by  finding  the  defendant  guilty  and  sentencing  him  to 
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confinement  in  the  penitentiary  for  six  years  and  one 
day. 

Notice  of  this  sentence  was  evidently  received  by  the 
defendant;  because  on  January  17,  1908,  he  entered  an 
appeal  to  the  Supreme  Court  of  the  Philippines.  One  of 
the  judges  of  that  court  held  that  "there  was  no  com- 
petent evidence  to  sustain  a  conviction,"  but  the  majority, 
"notwithstanding  the  deficiencies  and  irregularities  that 
are  observable  in  the  prosecution  of  this  case,"  reversed 
the  case,  not  for  the  purpose  of  setting  aside  the  convic- 
tion, but  solely  for  the  purpose  of  increasing  the  penalty. 
It  thereupon  sentenced  him  to  a  penalty  of  fourteen  years 
of  redusion  temporal ,  with  the  accessory  penalties  of  Art.  59 
of  the  Penal  Code. 

From  these  facts  it  will  be  seen  that  the  Philippine 
Court  of  First  Instance  was  not  in  the  situation  of  an 
American  court  with  a  jury  impanelled  and  under  the 
necessity  either  of  proceeding  to  verdict  in  the  defendant's 
absence  or  of  discharging  the  jury  and  rendering  the  trial 
nugatory.  It  assumed  that  if  Diaz  was  willing  to  be  ab- 
sent the  court  could  accept  his  waiver.  The  procedure 
adopted  was  evidently  in  accordance  with  the  judge's 
view  of  the  Spanish  law,  but  in  disregard  of  the  fact  that, 
under  the  Bill  of  Rights,  when  the  trial  began  the  defend- 
ant stood  upon  his  dehverance.  There  could  thereafter 
be  the  customary  adjournments  from  day  to  day,  but  no 
suspensions  of  the  trial  except  "in  case  of  urgent  neces- 
sity," "and  for  very  plain  and  obvious  causes.'*  United 
Stales  V.  Perez f  9  Wheat.  579;  Thompson  v.  United  States, 
155  U.  S.  271,  274. 

At  common  law  the  trial  of  felonies  was  required  to  be 
completed  at  one  sitting.  Of  necessity  this  rule  had  to  be 
modified,  and  adjournments  from  day  to  day  were  finally 
allowed.  There  are  a  few  instances  in  which  the  case  was 
suspended  for  a  reasonable  time,  in  order  to  permit  the 
attendance  of  witnesses  who  had  been  unavoidably  de- 
VOL.  ccxxiii — 30 
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layed,  or  for  other  proper  cause,  in  the  discretion  of  the 
judge  conducting  the  trial.  But  without  regard  to  the 
delay  of  eleven  months  between  arraignment  and  trial,  the 
extremest  extension  heretofore  allowed  is  insignificant  by 
comparison  with  those  here,  first  for  two  weeks  and  then 
for  thirty  days.  In  both  these  instances  the  record  fails 
to  show  that  the  defendant  objected,  and  it  may  be  that 
if  he  can  waive  the  right  to  be  confronted  by  the  witnesses 
he  may  waive  the  guaranty  against  multiplied  jeopardy. 
For  that  right  is  not  greater  than  the  right  to  be  present 
at  every  stage  of  the  trial. 

The  court  being  of  the  opinion  that  the  defendant  need 
not  be  present  at  the  trial,  it  is  not  surprising  that  he 
thought  the  defendant  might  also  be  absent  when  judg- 
ment was  rendered  and  sentence  pronounced.  It  is  true 
that  the  Philippine  Code  expressly  decl^^es  that  the  de- 
fendant "must  be  personally  present  at  the  time  of  pro- 
nouncing judgment  if  the  conviction  is  for  a  felony." 
But  that  could  no  more  add  to  the  Bill  of  Rights,  than  a 
statute  could  repeal  the  requirement  that  the  defendant 
should  be  confronted  with  the  witnesses,  and  be  present 
at  every  stage  of  the  trial.  That  the  defendant  was  not 
personally  present  is  both  the  legal  inference  and  the 
natural  conclusion  from  what  appears  in  the  record. 
When  the  court  took  the  case  under  advisement  on  Sep- 
tember 21,  1907,  it  passed  no  order  indicating  when  the 
decision  would  be  delivered,  even  if  it  had  the  right  to 
hold  the  defendant  in  suspense  for  days  and  weeks  and 
months.  There  was,  therefore,  no  reason  for  the  defendant 
to  be  present  at  Bacolod  on  December  24,  in  anticipation 
that  judgment  would  be  entered  on  that  date. 

There  are  cases  which  hold  that  where  the  record  shows 
that  the  defendant  was  present  when  the  trial  b^an, 
there  is  a  presimiption  that  he  remains  in  attendance, 
and  it  is  not  necessary  to  repeat  the  statement  in  the 
record,  from  day  to  day,  so  as  to  aflSrmatively  show  that 
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he  was  present.  In  the  present  case  the  presumption 
would  be  the  other  way,  because,  having  been  absent 
during  the  last  two  days  of  the  trial,  there  is  no  reason  to 
assume  that  he  was  present  when,  after  an  indeterminate 
suspension,  the  comt  reconvened.  At  any  rate  there  is 
pecuhar  room  for  the  application  of  the  rule  in  Federal 
courts  announced  in  Lewis  v.  United  Statea,  146  U.  S.  370, 
372,  that  "where  the  personal  presence  is  necessary  in 
point  of  law,  the  record  must  show  the  fact." 

In  my  opinion  the  conviction  was  not  only  erroneous 
because  the  defendant  was  not  present  when  the  wit- 
nesses were  examined  and  argmnent  made,  but  having 
been  unlawfully  put  in  double  jeopardy  and  judgment 
equivalent  to  verdict  having  been  pronounced  in  his 
absence,  he  is  entitled  to  his  discharge.  Nolan  v.  State^ 
55  Georgia,  521. 

It  may  be  that  such  views  would  work  a  radical  change 
in  criminal  procedure  in  the  Philippines.  But  when  Con- 
gress incorporated  the  language  of  the  Sixth  Amendment 
into  the  act  of  July  1,  1902,  it  must  have  intended  to 
make  just  sut;h  changes,  and  to  require  the  trial  to  be 
conducted  in  the  American  manner,  and,  among  other 
things,  also  to  prohibit  suspensions  and  undue  prolonga- 
tion of  the  hearing,  so  as  thereby  to  prevent  the  pain  and 
anxiety  which  must  inevitably  be  suffered  by  a  prisoner 
who  is  thus  kept  on  a  mental  rack. 

These  considerations  compel  me  to  dissent,  and  to  add, 
that  if  the  effort  to  review  this  judgment  can  lawfuUy 
result  in  having  the  sentence  more  than  doubled,  it  im- 
poses a  penalty  on  the  exercise  of  the  right,  and  makes 
it  worse  to  appeal  than  to  submit  to  conviction  on  a  record 
which,  the  Supreme  Cowrt  of  the  Philippines  admitted, 
pr^ented  ''irrejcularities  and  deficiencies." 
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GAAR,  SCJOTT  &  COMPANY  v.  SHANNON. 

ERROR  TO  THE  COURT  OP  CIVIL  APPEALS  FOR  THE  THDtD 
SUPREBfE  JUDICIAL  DISTRICT  OF  THE   STATE  OF  TEXA8. 

No.  88.    Aiigued  December  11,  1011.— Decided  Febniaiy  19,  1912. 

Where  the  judgment  of  the  state  court  rests  on  a  matter  of  g^eral 
law  strong  enough  to  sustain  the  judgment,  this  court  cannot  con- 
sider the  Federal  question  involved;  even  if  it  were  actually  con- 
sidered by  the  state  court  and  determined  adversely  to  plaintiff  in 
error.    Hale  v.  Ahers,  152  U.  S.  554. 

Where  a  Federal  question  was  properly  presented  and  necessarily  con- 
trols the  determination  of  the  case,  this  court  has  jurisdiction  even  if 
the  decision  is  put  by  the  state  court  upon  some  matter  of  local  law. 
West  Chicago  R.  R,  Co,  v.  Chicago,  201  U.  S.  506. 

Neither  a  statute  imposing  a  tax,  execution  thereunder,  nor  mere  de- 
mand for  payment,  constitutes  duress;  but  where  the  statute  con- 
tains self-operating  provisions  by  which  non-payment  of  the  tax 
results  in  severe  penalties  and  forfeiture  of  right  to  do  business, 
payment  by  one  within  the  class  affected  is  not  voluntary  but 
compulsory. 

While  a  payment  of  the  tax  by  one  included  in  the  class  to  which  a 
statute  applies  in  order  to  avoid  penalties  and  forfeiture  is  cona- 
pulsory,  it  is  not  so  as  to  one  not  included  in  such  class  and  payment 
thereof  by  such  person  is  voluntary  and  not  under  duress. 

Where  the  state  court  decides  that  a  corporation  which  claims  that  it 
only  does  an  interstate  business  but  paid  a  state  tax  levied  only  upon 
corporations  doing  an  intrastate  business  made  the  payment  not 
under  duress,  and  the  record  shows  that  the  question  was  ffurly  in 
the  case,  the  judgment  rests  upon  a  ground  of  general  law  broad 
enough  to  sustain  it. 

52  Tex.  Civ.  App.  644,  aflarmed. 

In  this  suit  against  Shannon,  Secretary  of  State  for 
Texas,  for  the  recovery  of  taxes  paid  under  protest,  the 
plaintifif,  Gaar,  Scott  &  Company,  alleged  that  it  is  a  cor- 
poration chartered  by  the  laws  of  Indiana,  in  which  State 
it  has  its  principal  place  of  business  and  where  it  manu- 
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factures  machinery;  that  in  1901  it  paid  the  amount  of 
franchise  tax  required  of  foreign  corporations,  and  ob- 
tained from  the  State  of  Texas  a  permit  to  do  business  for 
ten  years.  This  permit,  it  alleges,  was  a  contract  which 
could  not  be  impaired,  but,  notwithstanding  that  fact,  the 
legislature,  in  1905,  passed  an  act  requiring  foreign  com- 
panies doing  business  in  Texas  to  pay  a  still  higher  fran- 
chise tax,  measured  by  their  capital  and  smplus,  and  pro- 
vided that  if  the  same  was  not  paid  by  May  1st  a  penalty 
of  twenty-five  per  cent  should  be  added,  and  if  not  paid 
by  July  1st  the  permit  to  do  business  in  the  State  should 
be  forfeited  "without  judicial  ascertainment"  and  the 
company  deprived  of  the  right  to  sue  in  the  courts.  It 
alleged  that  the  Secretary  of  State  had  mailed  to  the  com- 
pany a  circular  calling  attention  to  the  provisions  of  the 
act,  and  thereupon,  and  before  May  1,  1905,  and  again 
before  May  1,  1906,  under  the  duress  of  this  statute,  the 
company  had  paid  the  tax  demanded,  imder  protest  and 
with  written  notice  that  it  reserved  the  right  to  sue  for 
the  recovery  of  the  amount  exacted  by  an  unconstitu- 
tional law. 

The  petition  alleges  that  plaintiflf  ^^only  transacts  an 
interstate  business  in  the  State  of  Texas  in  the  sale  of  Us 
manvfadured  products.  That  it  employs  at  Dallas  and 
Houston,  Texas,  agents  who  solicit  and  superint^id  the 
soliciting  of  orders  for  the  goods  manufactured  by  it  at 
Richmond,  Indiana,  .  .  .  and  that  this  applies  to  all 
goods  sold  by  yoiu*  petitioner  in  the  State  of  Texas,  and 
your  petitioner  further  alleges  that  it  was  at  the  time  its 
permit  was  granted  to  it  to  do  business  in  the  State  of 
Texas,  .  .  .  and  that  it  now  is  and  has  been  ever 
since  said  permit  was  granted  to  it  engaged  in  an  interstate 
conmierce  business." 

The  only  prayer  was  for  the  recovery  of  the  taxes  paid 
for  the  years  1905  and  1906.  The  defendant's  general 
demurrer  was  sustained.    52  Tex.  Civ.  App.  634. 
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Mr.  C.  E.  More,  with  whom  Mr.  Almon  W.  Bvlldey 
and  Mr.  J.  L.  Patteraan  were  on  the  brief,  for  plaintiffs  in 
error. 

Mr.  James  D.  WaWiaUf  with  whom  Mr.  Jewdl  P. 
Lightfoot  was  on  the  brief,  for  defendant  in  error. 

Mr.  Jubticb  Lamar,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

On  writ  of  error  to  a  judgment,  sustaining  defendant's 
demurrer  to  the  complaint  for  the  recovery  of  taxes  paid 
under  protest,  the  Court  of  Appeals  of  Texas  considered 
all  the  assignments  of  error.  It  held  that  the  permit  of 
1901,  to  do  business  for  ten  years,  was  not  a  contract  and 
that  therefore  the  State  during  that  period  might  demand 
an  increased  or  additional  franchise  tax.  It  ruled  that 
foreign  corporations  might  be  altogether  excluded,  or  re- 
quired to  pay  a  discriminatory  tax  as  the  condition  of  the 
right  to  do  business  in  Texas.  It  further  held  that  even 
if  there  had  been  merit  in  plaintiff's  contention,  it  was 
not  entitled  to  recover  the  taxes  for  1905  and  1906,  be- 
cause they  had  been  voluntarily  paid. 

1.  If  the  record  affords  a  basis  for  sustaining  the  last 
proposition,  this  court  cannot  consider  whether  the  act 
violates  the  Fourteenth  Amendment,  or  the  conmierce 
and  contract  clauses  of  the  Constitution.  For,  as  repeat- 
edly ruled,  where  a  state  court  has  decided  against  the 
plaintiff  in  error  on  a  matter  of  general  law  broad  enough 
to  sustain  the  judgment,  this  court  will  not  consider  the 
Federal  questions,  even  though  they  may  have  been 
actually  considered  and  determined  adversely  to  his  con- 
tention. Hale  V.  Akera,  132  U.  S.  554,  564.  The  principle 
has  been  enforced  in  cases  where  the  ruling  of  the  state 
court  was  based  on  the  application  of  the  doctrine  of  res 
adjudicata,   laches,   statute   of  limitations,    and  others 
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similar  in  kind  to  that  involving  the  effect  of  a  voluntary 
payment.  Northern  Pacific  R.  R.  Co.  v.  EUis^  144  U.  S. 
458;  Hale  v.  LewiSy  181  U.  S.  473;  Maran  v.  Horaky,  178 
U.  S.  205;  Pierce  v.  Somerset  Ry.,  171  U.  S.  641,  648; 
Rector  v.  Ashley,  6  Wall.  142. 

It  is,  however,  equally  well  settled  that  if  the  Federal 
question  is  properly  presented  and  necessarily  controls  the 
determination  of  the  case,  the  appellate  jurisdiction  of 
this  court  is  not  defeated  because  the  decision  is  put  upon 
some  matter  of  local  law.  West  Chicago  R.  R.  Co.  v. 
Chicago,  201  U.  S.  506,  520.  And  the  plaintiff  m  error 
insists  that,  under  this  rule,  the  constitutionality  of  the 
statute  must  be  decided,  because  the  facts  stated  in  the 
complaint,  and  admitted  by  the  demiurer,  do  not  afford 
any  basis  for  holding  that  the  money  was  voluntarily 
paid. 

2.  Neither  a  statute  imposing  a  tax,  nor  the  execution 
thereunder,  nor  a  mere  demand  for  payment,  is  treated 
as  duress.  It  does  not  necessarily  follow  that  there  will 
be  a  levy  on  goods.  Or,  if  there  is,  the  citizen,  to  avoid 
the  consequences  of  the  levy,  may  pay  the  money,  re- 
gain the  use  of  his  property  and  maintain  a  suit  for  the 
recovery  of  what  has  been  exacted  from  him.  The  legal 
remedy  redresses  the  wrong.  But  he  has  the  same  right 
to  sue  if  he  pajrs  imder  compulsion  of  a  statute,  whose 
self-executing  provisions  amount  to  duress.  An  act  which 
declares  that  where  the  franchise  tax  is  not  paid  by  a 
given  date  a  penalty  of  twenty-five  per  cent  shall  be  in- 
curred, the  license  of  the  company  shall  be  cancelled,  and 
the  right  to  sue  shall  be  lost,  operates  much  more  as 
duress,  than  a  levy  on  a  limited  amount  of  property. 
Payment  to  avoid  such  consequences  is  not  voluntary  but 
compulsory,  and  may  be  recovered  back.  Svrift  Co.  v. 
United  States,  111  U.  S.  22, 29;  Robertson  v.  Frank  Brothers 
Co.,  132  U.  S.  17,  23;  Oceanic  Navigation  Co.  v.  Stranahan, 
214  U.  S.  320,  329;  Atchison,  Topeka  &  Santa  Fe  R.  R. 
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V.  O^Connor,  decided  this  day,  ante,  p.  280.  Otherwise 
plaintiff  might  be  without  any  remedy  whatever.  For  in 
Arkansas  Budding  &  Loan  Asso.  v.  Madden,  175  U.  S. 
269,  it  was  held  that  a  taxpayer  was  not  entitled  to  an 
injmiction,  against  the  enforcement  of  a  similar  statute  of 
the  State  of  Texas,  unless  he  could  show  that  there  was 
no  adequate  remedy  at  law.  And,  as  payment  und«r  such 
an  act  was  treated  as  compulsory,  for  which  suit  might 
be  maintained,  and  as  there  was  nothing  to  indicate  in- 
ability of  complainant  to  pay,  or  of  the  defendant  to  re- 
spond to  a  judgment,  the  bill  was  dismissed  without 
prejudice.  That  necessarily  recognized  that  the  plaintiff 
had  the  right  to  pay  under  protest,  sue  the  oflScer  for  the 
amount  exacted  and  recover  it  back  in  case  it  should  be 
made  to  appear  that  the  statute  was  void. 

3.  If,  therefore,  the  plaintiff  had  been  included  in  the 
class  to  which  this  statute  applied,  and,  under  the  duress 
of  its  automatically  enforced  provisions,  had  paid  the  tax 
to  avoid  the  disruption  of  its  business,  it  could  have  main- 
tained an  action  to  recover  the  amount  thus  exacted.  In 
that  suit  it  would  have  been  entitled  to  a  decision  on  the 
question  as  to  whether  the  statute  was  constitutional,  and 
to  a  review  of  the  judgment  if  it  had  been  adverse  to  the 
company's  contention.  But  the  company  did  not,  in  any 
sense,  come  within  the  purview  of  the  act.  The  plaintiff 
alleged  that  it  was  engaged  only  in  interstate  conmierce. 
If  so,  the  statute  did  not  require  from  it  the  payment  of 
the  tax.  For  the  Supreme  Court  of  Texas  in  Alien  v. 
Tyson-Jones  Buggy  Co.,  91  Texas,  22,  and  Miller  v.  Good- 
man, 91  Texas,  41,  had  held  that  the  franchise  tax  act  had 
no  application  to  corporations  doing  an  interstate  business. 
The  duress  of  its  provisions,  therefore,  operated  only  on 
those  doing  intrastate  business;  and  if  the  plaintiff,  on  a 
mere  demand,  paid  the  tax  imposed  by  a  statute,  aW)li- 
cable  only  to  other  corporations,  it  had  no  more  right  to 
recover  than  would  a  drygoods  merchant  who  voluntarily 
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paid  a  tax  illegally  imposed  on  those  engaged  in  the  selling 
of  liquor. 

To  permit  those  not  affected  by  a  statute  to  pay  the 
sum  thereby  assessed,  and  then  sue  for  its  recovery  on  the 
ground  that  the  act  was  void,  would  reverse  the  rule  that 
''one  who  would  strike  down  a  State  statute  as  violative 
of  the  Federal  Constitution  must  bring  himself  by  proper 
averments  and  showing  within  the  class  as  to  whom  the 
act  thus  attacked  is  unconstitutional.  He  must  show  that 
the  alleged  unconstitutional  feature  of  Uie  law  injm^ 
him,  and  so  operates  as  to  deprive  him  of  rights  protected 
by  the  Federal  Constitution."  SotUhem  Railway  Co,  v. 
King,  217  U.  S.  524,  534. 

What  we  have  said  shows  that  the  question  as  to  vol- 
untary payment  fairly  arose  out  of  the  record,  and  was 
not  arbitrarily  injected  into  the  case.  Leaihe  v.  ThomaSj 
207  U.  S.  93,  99.  A  decision  on  that  non-federal  point 
could  properly  dispose  of  the  plaintiff's  suit  to  recover 
back  what  it  had  paid.  The  judgment  of  the  Civil  Court 
of  Appeals  must,  therefore,  be 

Affirmed. 


NEW  MARSHALL  ENGINE  COMPANY  v.  MAR- 
SHALL ENGINE  COMPANY. 

ERBOR  TO  THE  SUPERIOR  COURT  OF  THE  STATE  OF 
MASSACHUSETTS. 

No.  107.    Submitted  December  15,  1911.— Decided  February  19,  1912. 

The  Federal  courts  have  exclusive  jurisdicUoa  of  idl  eases  arising  under 
the  patent  laws,  but  not  of  all  questions  in  which  a  patent  may  be 
the  subject-matter  of  the  controversy. 

Courts  of  a  State  may  try  questions  of  title  and  construe  and  enforce 
contracts  relating  to  patents.    Wade  v.  Lawder,  165  U.  S.  624. 
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A  suit,  to  compel  assignment  of  a  patent  and  to  enjoin  manufacturing 
and  sale  of  articles  covered  thereby,  because  the  patent  is  an  im- 
provement on  an  earlier  one  and  included  in  a*  covenant  to  convey 
all  such  improvements,  is  based  on  general  principles  of  equity,  and 
is  within  the  jurisdiction  of  the  state  court. 

Where  the  injunction  granted  against  sale  of  articles  manufactured 
under  a  patent  is  only  an  incident  to  a  decree  for  specific  perform- 
ance of  a  contract  to  convey  the  patent  as  an  improvement  of  an 
earlier  one,  the  relief  is  appropriate,  and,  if  it  does  not  determine 
questions  of  infringement,  is  within  the  jurisdiction  of  the  state 
courts. 

203  Massachusetts,  410,  afl&rmed. 

On  June  1, 1886,  Letters  Patent  342,802,  were  issued  to 
Frank  J.  Marshall  for  an  improvement  in  Pulp  Beating 
Engines.  Shortly  before  the  patent  expired  he  organized 
the  Marshall  Engine  Company,  and  on  September  15, 
1903,  assigned  to  it  the  patent  and  ''all  improvements 
thereon  and  renewals  of  the  same."  Marshall  was  elected 
president  of  the  company,  but  neglected  to  have  the  as- 
signment recorded  within  the  time  required  by  law.  It 
contained,  however,  a  provision  for  further  assurance,  and 
on  October  8,  1904,  after  the  patent  had  expired,  Marshall 
executed  an  additional  instrument  whereby,  after  reciting 
the  former  assignment,  he  transferred  the  patent  and  "all 
further  improvements  thereon  and  renewals  thereof." 

In  September,  1903,  at  the  time  the  first  assignment 
was  made,  Marshall  had  on  file  an  application  for  a  patent 
on  "an  improvement  on  patent  411,251  granted  to  E.  R. 
Marshall,  and  embodies  features  shown  in  patent  342,802, 
granted  in  1886  to  myself."  There  is  no  further  reference 
in  the  record  to  patent  411,251.  Marshall's  application 
was  granted,  and  on  April  14, 1903,  Letters  Patent  725,349 
were  granted  to  him. 

No  formal  assignment  was  made,  but  it  is  found  as  a 
fact  that,  between  September  15,  1903,  and  the  receiver- 
ship, the  complainant  manufactured  nine  or  ten  engines 
embodying  the  improvement  covered  by  patent  725,349. 
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On  June  13,  1905,  a  receiver  was  appointed  for  the 
Marshall  Engine  Company.  Immediately  thereafter, 
Marshall  organized  under  the  laws  of  Massachusetts  a  new 
company  bearing  his  name,  and  assigned  to  it  this  patent 
725,349.  The  New  Marshall  Engine  Company  took  with 
notice  of  the  complainant's  right. 

The  Marshall  Engine  Company,  of  New  Jersey,  claimed 
title  to  this  patent  725,349  as  an  "Improvement"  on 
patent  342,802,  which  passed  by  virtue  of  the  assignment 
of  September  15,  1903.  It  thereupon  filed,  through  its 
receiver,  a  bill  in  the  Superior  Court  of  Franklin  County, 
Massachusetts,  asserting  this  title  and  praying  that  the 
defendants,  Marshall  and  the  New  Marshall  Engine  Com- 
pany, should  be  required  to  execute  and  deliver  to  it  an 
assignment  in  due  form  to  patent  725,349,  so  as  to  entitle 
it  to  be  recorded  in  the  Patent  Office,  and  also  that  the 
defendants,  their  successors  and  assigns,  should  be  en- 
joined from  manufactiuing  or  selling  machines  covered  by 
patent  725,349. 

The  defendants  answered,  admitting  or  denying  the 
several  allegations  of  the  bill,  but  setting  up  no  affirmative 
defense.  The  case  was  referred  to  a  Master,  who  found 
in  favor  of  the  complainant.  Thereupon  the  defendant 
moved  to  dismiss  the  bill  because  ''it  presents  questions 
involving  an  inquiry  as  to  the  construction  and  scope  of 
the  patents  therein  mentioned,  of  which  questions  the 
Federal  courts  have  exclusive  jurisdiction."  The  motion 
was  overruled,  and  a  final  decree  was  entered  in  favor  of 
the  complainants.  The  decision  was  affirmed  by  the 
Supreme  Judicial  Court  of  Massachusetts,  and  the  case 
was  brought  here  by  writ  of  error. 

Mr.  Edmund  A.  Whitman^  Mr.  Lyman  W.  Griswold  and 
Mr.  Frank  J.  Lawler,-  for  plaintiffs  in  error: 

The  United  States  courts  have  exclusive  jurisdiction  of 
all  cases  arising  under  the  patent-right  and  copyright 
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laws  of  the  United  States.  Revised  Stats.,  c.  12,  §711; 
Rev.  Stat.,  §§  4884^4886. 

Plaintiff's  biU  alleges  that  defendant,  Marshall,  in- 
vented a  certain  valuable  improvenoent  in  refining  engines, 
which  was  an  improvement  upon  the  engine  for  which 
patent  No.  342,802  had  been  granted  to  him. 

One  question  here  presented  is  as  to  the  construction 
to  be  given  to  the  law  governing  the  assignment  under 
which  the  plaintiff  claims  title,  which  cleariy  makes  it  a 
case  for  the  United  States  courts.  IdtUefield  v.  Perry,  21 
WaU.  205. 

This  puts  in  issue  the  nature  and  scope  of  the  patent 
above  referred  to,  and  involves  an  inquiry  into  the  nature 
and  scope  of  the  invention.  Aberthaw  Const.  Co.  v.  Ron- 
some,  192  Massachusetts,  434,  439. 

There  is  a  clear  distinction  between  a  case  and  a  ques- 
tion under  the  patent  laws.  The  former  arises  when  the 
plaintiff  in  his  opening  pleading  sets  up  a  right  under  the 
patent  laws  as  a  ground  for  recovery.  Pratt  v.  Paris  Gas- 
light &  Coke  Co.,  168  U.  S.  256. 

If  the  assignee  of  a  patent  sets  up  his  patent  he  thereby 
puts  the  title  in  issue,  and  even  if  it  is  denied  by  the 
defendant  this  does  not  make  it  a  suit  upon  the  contract, 
but  it  still  remains  a  suit  for  infringement  of  a  patent,  and 
if  the  patent  is  involved  it  carries  with  it  the  whole  case. 
Excelsior  W.  P.  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
291. 

The  character  of  a  case  is  determined  by  the  question 
involved.  If  it  appears  that  some  right  will  be  defeated 
by  one  construction  of  an  United  States  law,  or  sustained 
by  an  opposite  construction  of  such  law,  a  case  thereby 
arises  of  which  the  United  States  courts  alone  have  juris- 
diction. Cases  supra  and  Starin  v.  New  York,  115  C  S. 
257. 

The  issue  as  joined  brings  in  issue  the  question  of  the 
title  to  a  patent,  and  also  makes  it  neces3ary  to  go  into 
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the  nature  and  scope  of  the  engines  covered  by  said  pat- 
ent, and  in  such  cases  the  United  States  courts  alone  have 
jurisdiction.  Ahtrihmv  Construction  Co.  v.  JBansome,  192 
Massachusetts,  434,  at  439;  lAMefidd  v.  Perry,  21  Wall. 
205,  at  219. 

The  plaintiff  in  his  prayer  asks  for  relief  by  having  the 
defendants  enjoined  from  infringing  upon  a  patent,  and 
this  makes  it  a  case  arising  under  the  patent  laws;  cases 
supra. 

A  state  court  cannot  issue  an  injunction  imposing  such 
restraint  as  is  here  asked  for,  protecting  the  plaintifF  in 
making,  using,  or  vending  in  the  United  States. 

It  would  make  the  defendants  liable  to  a  succession  of 
suits  in  each  State. 

Even  if  the  complaint  standing  by  itself  makes  out  a 
case  of  jurisdiction,  it  wiU  be  taken  away  if  the  answer 
sets  up  a  case  of  a  right  under  the  patent  laws.  Robinson 
V.  Anderson,  121  U.  S.  522;  Excdsiar  W.  P.  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282,  287. 

A  suit  in  which  the  relief  sought  is  an  injunction  against 
infringing  a  patent  is  one  arising  under  the  patent  laws 
of  the  United  States,  although  it  incidentally  involves 
a  determination  of  the  question  of  the  ownership  of  the 
patent.  Cases  supra,  and  Atherton  Machine  Co.  v.  Atwood- 
Morrison  Co.,  102  Fed.  Rep.  949. 

Cases  arising  imder  the  laws  of  the  United  States  are 
such  as  grow  out  of  the  legislation  of  Congress,  whether 
they  constitute  the  right  or  privilege,  or  claim  or  protec- 
tion, or  defense  of  the  party,  in  whole  or  in  part,  by  whom 
they  are  asserted.  Tennessee  v.  Davis,  100  U.  S.  257,  at 
264;  Story  on  the  Constitution,  §  1647;  Cohens  v.  Virginia, 
6  Wheat.  82;  Peutz  v.  Bransford,  32  Fed.  Rep.  318;  White 
v.  Rankin,  144  U.  S.  628;  Adriance  PraU  &  Co.  v.  McCor- 
mick  Harvesting  Co.,  55  Fed.  Rep.  256;  Wood  Harvester  Co. 
v.  Mintkeapolis  Harvester  Co.,  61  Fed.  Rep.  256;  Reversible 
Lock'Nui  Co.  v.  Lock-Nut  Co.,  72  Fed.  Rep.  60. 
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Mr.  WaUer  H.  Bond  for  defendant  in  error: 

The  state  courts  had  jurisdiction  of  the  case  at  bar,  inas- 
much as  it  was  merely  an  attempt  to  enforce  rights  arising 
ex  contractu.  Victor  Talking  Machine  Co.  v.  The  Fair,  123- 
Fed.  Rep.  424;  Wade  v.  Lawder,  165  U.  S.  624;  PraU  v. 
Paris  Gaslight  &  Coke  Co.,  168  U.  S.  255.  See  McFarland 
V.  Stanton  Mfg.  Co.,  53  N.  J.  Eq.  649;  Biskey  Mfg.  Co.  v. 
JoneSy  71  Connecticut,  113;  Harris  v.  Wallace  Mfg.  Co.,  95 
N.  E.  Rep.  (Ohio)  559;  Bates  Machine  Company  v.  Boies, 
192  lUinois,  138. 

Inasmuch  as  the  equitable  title  to  certain  letters  patent 
passed  by  the  agreement  of  September  15,  1903,  irre- 
spective of  whether  those  letters  are  an  improvement  on 
a  former  patent,  it  is  not  necessary  to  find  that  the  former 
are  an  improvement  on  the  latter,  in  order  to  affirm  tbe 
judgment  of  the  state  court;  and  the  state  courts  had  un- 
questionable jurisdiction  of  the  suit  to  enforce  the  specific 
performance  of  the  said  agreement. 

It  must  be  treated  as  settled  that  before  the  granting 
of  a  patent,  an  inventor  has  a  qualified  property  in  his  in- 
vention which  is  assignable.  Bvrton  v.  Burton  Stock  Car 
Co.,  171  Massachusetts,  437;  Cook  v.  Sterling  Electric  Co., 
118  Fed.  Rep.  45;  Topliffv.  Topliff,  122  U.  S.  121;  Haim 
V.  Ryder,  100  Massachusetts,  216« 

Mr.  Justice  LABfAR,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  Federal  courts  have  exclusive  jurisdiction  of  all 
cases  arising  under  the  patent  laws,  but  not  of  all  questions 
in  which  a  patent  may  be  the  subject-matter  of  the  con- 
troversy. For  courts  of  a  State  may  try  questions  of  title, 
and  may  construe  and  enforce  contracts  relating  to  patents. 
Wade  V.  Lawder,  165  U.  S.  624,  627.  The  present  litiga- 
tion belongs  to  this  class.  The  controlling  fact  for  deter- 
mination here  is  whether  patent  725,349  belongs  to  the 
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Marshall  Engine  Company,  of  New  Jersey,  or  to  the  New 
Marshall  Engine  Company,  of  Massachusetts.  The  com- 
plainant did  not,  by  its  biU  in  the  state  court,  raise  any 
question  as  to  the  validity  or  construction  of  the  patent, 
nor  did  it  make  any  claim  for  damages  for  infringement. 
The  suit  was  an  ordinary  bill  for  specific  performance  to 
compel  Marshall  to  assign  to  complainant  the  improve- 
ment on  patent  342,702,  in  compliance  with  his  covenant 
for  further  assurance.  If  patent  725,349  was  an  improve- 
ment thereon,  as  on  the  face  of  the  application  and  letters- 
patent  it  appeared  to  be,  then  the  complainant  was  en- 
titled to  a  decree  requiring  Marshall  to  make  a  conveyance 
which  could  be  properly  recorded  for  the  protection  of  the 
true  owner. 

Marshall  had,  however,  in  violation  of  his  contract, 
previously  assigned  patent  725,349  to  the  New  Marshall 
Engine  Company,  which  took  with  notice  of  the  prior 
transfer.  This  company,  therefore,  held  the  legal  title 
as  trustee  for  the  complainant.  Under  the  circumstances 
the  state  coiui;  had  jurisdiction  to  pass  on  the  question  of 
ownership,  and  to  enter  a  decree  requiring  Marshall,  as 
patentee,  and  the  New  Marshall  Engine  Company,  as 
trustee,  to  make  an  assignment  in  due  form  to  the  com- 
plainant. This  jurisdiction  was  based  on  general  prin- 
ciples of  equity  jurisprudence,  and  did  not  present  a  case 
arising  under  the  patent  law. 

It  is,  however,  lu^ged  that  the  state  court  was  ousted 
of  the  jurisdiction  to  enter  a  decree  for  specific  perform- 
ance, because  the  bill  went  farther  and  prayed  that  the 
defendants,  and  each  of  them,  should  be  enjoined  from 
manufacturing  or  seUing  the  machines  covered  by  patent 
725,349.  It  is  claimed  that  this  was,  in  effect,  an  apphca- 
tion  and  decree  for  injimction  against  infringement,  and 
could  only  be  granted  by  a  Federal  court. 

But  the  allegations  of  the  complainant's  bill  do  not  in- 
volve any  construction  of  the  meaning  or  effect  of  pat- 
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ent  725,349,  nor  does  it  charge  that  the  manufacture  or 
sale  of  engines  by  the  defendants  would  be  an  infringe- 
ment of  the  patent,  or  of  any  right  of  the  complainant,  if, 
in  fact,  patent  725,349  belonged  to  the  New  Marshall  En- 
gine Company.  The  injimction  was  asked  for  only  as  an 
incident  of  a  finding  that  the  title  was  vested  in  the  com- 
plainant. ^'The  bill  must  be  regarded  and  treated  as  a 
proceeding  to  enforce  the  specific  execution  of  the  contract 
referred  to,  and  not  as  one  to  protect  the  complainants 
in  the  exclusive  enjoyment  of  the  patent  right.  .  .  . 
It  is  to  prevent  the  fraudulent  violation  of  these  contracts 
that  the  complainants  seek  the  aid  of  the  court  and  ask  for 
an  injunction."  Brown  v.  Shannon,  20  How.  56,  57.  As 
said  in  Wilson  v.  Sariford,  10  How.  99, 102,  ''the  injunction 
is  to  be  the  consequence  of  the  decree  sanctioning  the  for- 
feiture. He  alleges  no  groimd  for  an  injunction  unless  the 
contract  is  set  aside."  Here  the  injunction  asked  for  is 
to  be  the  consequence  of  the  decree  sustaining  the  com- 
plainant's title.  It  alleges  no  ground  for  injunction  unless 
that  title  is  established. 

The  state  court  had  jurisdiction  of  the  subject-matter 
of  the  controversy.  The  relief  granted  was  appropriate 
to  the  cause  of  action  stated  in  the  bill.  The  decree  must 
therefore  be 

Affirmed. 
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SAME  V.  CROW. 

ERROR  TO  THE  CCftTRT  OF  CTVIIi  APPEALS  POR  1!BE  POtfRTH 
SUPREME  JUDICIAL  DISTRICT  OF  THE   STATE   OF  TEXAS. 

Nofl.  108, 109.  Submitted  December  15, 1911. --Decided  February  19, 1912. 

Damages  caused  by  failure  to  deliver  goods  is  not  traceable  to  a  viola- 
tion of  the  Interstate  Commerce  Law,  and  is  not  within  the  pro- 
tosiens  6i  |S  8  and  9  of  the  a<5t;  t^e  jtirisdiction  bf  the  commission 
and  the  United  States  courts  is  not  exclusive.  Texas  A  Pnciflc  ftail- 
way  V.  AhUme  CoU&n  OU  Co.,  204  U.  S.  426,  dtstiiigai&hidd. 

While  statutes  hare  no  extra-territorial  operation  and  courts  xd  one 
government  cannot  enforce  the  penal  laws  of  another,  state  counts 
have  jurisdiction  of  civil  and  transitory  actions  created  by  a  foreign 
statute,  provided  it  is  not  of  a  character  opposed  to  the  public  policy 
of  the  State  in  which  it  is  brought. 

Jurisdiction  is  not  d^eated  by  impUca^on;  and  there  is  no  presump- 
tion that  Congress  intends  to  prevent  state  courts  from  exercising 
jurisdiction  already  possessed  by  them,  and  under  which  they  have 
power  to  hear  and  determine  causes  of  action  created  by  Federal 
statute.    Robb  v.  ConnoUy,  111  U.  S.  637. 

When  a  Federal  statute  creating  an  action,  sudh  as  the  Carmack 
ammidment,  is  eolent  on  the  subject  of  jurisdiction,  the  presump- 
tifm  is  that  tiie  action  may  be  asserted  in  a  state,  as  weU  as  in  a 
Federal,  court. 

The  Carmack  amendment  to  the  Hepburn  act  of  June  29,  1906,  34 
Stat.  584,  595,  c.  3591,  is  not  unconstitutional.  Atlantic  Coast  Line 
V.  Riverside  MiUs,  219  U.  S.  186. 

QtUBTSy  and  not  determinable  in  this  action,  as  the  carrier  failed  to 
plead  or  prove  the  cause  of  non-ddivery,  whether  the  Carmack 
amendment  makes  the  imtial  carrier  an  msurer,  or  deprives  it  of 
the  right  to  contract  with  the  shipper  against  liability  for  damages 
not  caused  by  its  own  or  the  connecting  carrier's  n^gence. 

Under  the  Carmack  amendment,  wherever  the  carrier  voluntarily 
accepts  goods  for  shipment  to  a  point  on  another  line  in  another 
VOL.  CCXXIII — 31 
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State,  it  is  conclusively  treated  as  having  made  a  through  contract, 
AUarUic  Coast  Line  v.  Riverside  MiUs,  219  U.  S.  186;  it  thereby 
elects  to  treat  connecting  carriers  as  its  agents  and  the  presumptions 
are  that  if  goods  are  lost  the  loss  results  from  the  negligence  of  itsdf 
or  of  its  agents. 
Under  the  Carmack  amendment,  when  a  carrier  accepts  goods  for 
shipment  to  a  point  on  another  line  in  another  State,  the  burden  of 
proof  falls  on  it  as  the  initial  carrier  to  prove  that  the  loss  has  not 
resulted  from  some  cause  for  which  it  is  in  law  or  by  contract  re- 
sponsible. 

The  facts,  which  involve  the  liability  of  an  initial  com- 
mon carrier  for  non-delivery  of  goods  by  the  connecting 
carrier,  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarta  and  Mr.  James  L.  Bishop  for  plain- 
tiffs in  error: 

Plaintiff  in  error  does  not  attempt  to  reargue  Ailantic 
Coast  Line  v.  Riverside  MillSy  219  U.  S.  186,  but  contends 
that  the  Carmack  amendment  did  not  impose  upon  the 
initial  carrier  the  obligation  of  an  insurer  of  the  safe  de- 
livery of  the  goods  at  destination. 

There  was  no  evidence  that  the  loss  was  caused  by  the 
initial  carrier  or  by  any  connecting  carrier  imless  the  mere 
failure  to  deliver  was  evidence  that  the  loss  was  not 
caused  by  a  third  person.  This  cannot  be  so,  unless  the 
carrier  contracted  for,  or  the  statute  imposed,  the  obliga- 
tion of  an  insurer  of  safe  delivery  at  destination.  Matter 
of  Release  Rates,  13  I.  C.  C.  R.,  550;  Bernard  v.  Adams 
Express  Co.,  205  Massachusetts,  254. 

The  statute  does  not  include  the  liability  of  an  insurer 
against  loss,  for  which  the  common  carrier  is  not  culpably 
chargeable.  It  does  not  restrict  the  right  of  an  express 
company  to  stipulate  as  to  the  value  of  goods  and  to 
limit  its  liability  to  the  value  agreed  upon.  Travis  v. 
Wells,  Fargo  &  Company,  74  Atl.  Rep.  444;  Wright  v. 
Adams  Express  Company,  43  Pa.  Supr.  Ct.  40;  and  see 
Latta  V.  Chic.,  St.  P.,  M.  &  0.  R.,  172  Fed.  Rep.  850. 
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By  accepting  the  goods  for  transportation  the  defendant 
did  not  assume  a  contractual  obligation  to  deliver  the 
goods  at  final  destination.  Muscamp  v.  Lancaster  &  P. 
R.  R.  Co.,  8  Mees.  &  W.  421;  Hutchinson  on  Carriers, 
§§  228  et  seq.  The  statute  does  not  attempt  to  make  a  re- 
ceipt or  bill  of  lading  conclusive  evidence  of  a  contract  for 
through  carriage.  If  it  had  attempted  to  do  so,  it  may 
well  be  doubted  whether  the  attempt  would  have  been 
legal.  Chicago  R.  Co.  v.  Minnesota^  134  U.  S.  418;  Howard 
V.  Moot,  64  N.  Y.  262-268;  Meyer  v.  Berlandi,  39  Minne- 
sota, 438;  Railvxiy  Co.  v.  Simonson,  64  Kansas,  802;  Wig- 
more  on  Evidence,  §  1354. 

The  conunon  law  imposes  upon  the  carrier  the  obli- 
gation to  receive  and  carry  the  goods  tendered  to  it  for 
transportation  over  its  own  line  even  though  marked  for 
a  destination  beyond  its  own  line.  United  States  v.  Geddes, 
131  Fed.  Rep.  452,  458. 

This  is  the  law  in  Texas  and  in  other  States.  Inman  v. 
St.  Louis  S.  W.  R.  R.y  14  Tex.  Civ.  App.  39;  Seasongood 
V.  Tennessee  0.  R.  Company,  21  Ky.  L.  R.  1142;  and  the 
performance  of  this  duty  may  be  compelled  by  mandamus. 
So.  Ex.  Co.  V.  R.  M.  Rose  Co.,  VIA  Georgia,  581. 

The  common  law  also  imposes  upon  the  carrier  the 
duty  of  delivery  of  the  goods  to  the  succeeding  carrier, 
where  they  are  received  for  transportation  to  a  point  be- 
yond the  initial  carrier's  line.  Michigan  Cent.  R.  R.  Co. 
V.  Mineral  Springs  Mfg.  Co.,  16  Wall.  318;  Tift  v.  Southern 
Railroad,  123  Fed.  Rep.  789;  Rawson  v.  Holland,  59  N.  Y. 
611.  This  is  an  obligation  from  which  the  carrier  cannot 
release  himself.  Public  policy,  however,  requires  that  the 
rule  should  be  enforced. 

These  obligations  of  the  common  law  are  made  statu- 
tory as  to  interstate  commerce  by  the  provisions  of  the 
Interstate  Commerce  Law. 

Since  the  initial  carrier  was  under  the  legal  obUgation 
to  receive  and  carry  the  goods  over  its  own  line,  although 
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madced  to  a  destiitaticm  m  another  State,  and  was  Ifte- 
wise  under  the  legal  obligation  to  deliver  the  gdods  to  "the 
suc6ee<ttng  carrier,  no  inference  can  be  drawn  from  the 
mere  receipt  of  the  goods  that  the  railroad  company  in- 
tended to  contract  to  carry  the  goods  to  destination, 
because  of  the  existence  upon  the  statute  book  of  the 
Carmack  am^idment.  Its  act  was  not  vohmtary,  but 
compulsory,  and  therefore  th^^  can  be  found  no  element 
of  intention  of  adopting  the  statute  as  a  condition  oi 
entering  into  the  employment. 

The  railroad  company  when  this  bill  of  lading  wbs 
issued  claimed  the  statute  was  unconstitutionali  and  a 
statute  claimed  to  be  unconstitutional  will  not  bt  re- 
garded as  inserted  in  the  contract  by  imp&cation.  Ckm- 
land  V.  Clements  Bros.  Cons.  Co.y  65  N.  E.  Rep.  885;  S.  C, 
59  L.  R.  A.  775;  Palmer  v.  Tingley,  45  N.  E.  Rq).  ZIZ. 

The  mere  f  ailiu-e  of  the  last  connecting  carrier  to  de- 
liver the  goods  at  destination  was  not  evidence  of  a  loss 
of  the  goods  caused  by  the  initial  carriw  or  a  comiectiiig 
carrier. 

To  recover  upon  a  statutory  hability,  the  pkontifr  most 
allege  and  prove  each  of  the  facts  essential  to  estdbUrii 
such  statutory  liability.  31  Cyc;  Ricke  v.  Reed,  IS  Cal- 
ifornia, 551 ;  Blake  v.  RusseUy  77  Maine,  492;  Hale  v.  Miu. 
P.  R.  Co.,  36  Nebraska,  266;  Hall  v.  Palmer,  54  Mich^oB, 
217. 

In  the  Riverside  MiUs  Case,  it  was  conceded  Hmt  the 
loss  of  the  goods  was  due  to  the  ne^igenoe  of  the  comiect- 
ing  carrier. 

The  statute  as  construed  and  enforced  by  the  Texu 
courts  is  unconstitutional  because  it  deprives  tiwe  cWend- 
ant  of  its  property  without  due  process  of  iaw.  It  has 
been  held  liable  not  by  reason  of  any  fault  of  ite  tmu  or 
the  connecting  carrier,  but  as  an  insurer  erf  flie  safe  de- 
livery of  the  goods  at  a  destination  beyond  its  tine  to 
which  it  had  not  contracted  for  transportation. 
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The  act  is  imoonstitutioiial  because  it  requires  the  in- 
itial carrier  to  aaouswer  for  a  wrong  done  by  a  connecting 
carrier  for  whose  aet  it  is  in  no  way  responsible,  since  it  is 
quite  impossible  that  tiie  statute  could  constitutionally 
mi^e  the  connecting  carrier  the  agent  of  the  initial  carrier 
against  the  will  of  the  latter,  £uid  then  on  the  thewy  of 
such  agency  hold  it  liable  for  wron^ul  act  of  the  connect- 
ing carrier. 

Congress  cannot,  without  vicJa^g  Uie  FifUi  Amend- 
ment, nor  can  any  state  legislature,  without  violating  the 
Pourteentii  Amendment,  take  the  property  of  one  person 
and  give  it  to  another,  nor  can  either  legislative  body  effect 
this  by  establi^ng  forms  of  law  with  or  without  notice. 
WiMmon  v.  LeUind,  2  Pet.  627,  658;  Taylor  v.  Porter,  4 
HiU,  140;  WesterveU  v.  Gregg,  2  N.  Y.  202,  212;  H<ildmi  v. 
Hardy,  169  U.  S.  369,  390;  Louis.  &  Nash.  B.  R.  Co.  v. 
/Stock  Yards  Co.,  212  U.  S.  132;  Smythe  v.  Ames,  169  U.  S. 
46«;  Howard  v.  Ill  Cent.  R.  R.  Co.,  207  U.  S.  463. 

N<^'  can  this  legislation  be  sustained  imder  the  com- 
m^fee  clause.  The  Constitution  was  intended  to  estab- 
lish a  harmonious  system  by  which  no  power  was  lodged 
in  any  department  of  the  Government  which  could  be 
exercised  to  the  subversion  of  civil  liberty. 

That  power,  like  all  others  vested  in  Congress,  is  subj^t 
to  the  limitations  prescribed  in  the  Constitution.  Qilbons 
V.  Ogden,  9  Wheat.  196;  Monongahela  Navigation  Co.  v. 
United  l^atesy  148  U.  S.  310;  Employers'  lAalnlity  Cases, 
2G7  U.  S.  463,  502;  Hoayie  v.  N.  Y.  &  N.  H.  R.  Co.,  82  Con^ 
nectieut,  366. 

The  right  to  engage  in  commerce  between  the  States  is 
not  a  right  created  by  or  under  the  Constitution  of  the 
United  States.  It  existed  long  before  the  Constitution 
was  adopted.  It  was  e^qiressly  guarimteed  to  the  free 
inhabitants  of  each  State  by  Art.  lY  of  the  Articles  of 
Confederation,  and  impliedly  guaranteed  by  Art.  IV,  §  2, 
of  the  Constitution  of  the  United  States  as  a  privilege 
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inherent  in  American  citizenship.  Slaughter  House  Camj 
16  Wall.  36,  75;  Gibbons  v.  Ogden,  9  Wheat.  1,  211;  Cran- 
dall  V.  Nevada,  6  Wall.  35;  Lottery  Cases,  188  U.  S.  321, 
362;  Employers'  Liability  Cases,  207  U.  S.  463,  502. 

This  case  is  governed  by  the  same  rules  as  apply  to 
cases  in  which  it  has  been  held  that  state  legislation  im- 
posing rates  of  tariff  confiscatory  in  character,  violate  the 
constitutional  requirement  of  due  process  of  law  as  invad- 
ing property  rights.  Smythe  v.  Ames,  169  U.  S.  466;  Lake 
Shore  &  M.  S.  R.  R.  Co.  v.  SmUh,  173  U.  S.  685;  Cherokee 
Nation  v.  Southern  Kansas  Railway  Co.,  143  U.  S.  641; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ohio,  173  U.  S.  285, 301. 

A  corporation  is  a  person  within  the  protection  of  the 
Fourteenth  Amendment.  Minneapolis  &  St.  Louis  R.  R. 
Co.  V.  Beckwith,  129  U.  S.  26.  Although  it  is  under  govern- 
mental control,  that  control  must  be  exercised  with  due 
regard  to  constitutional  guarantees  for  the  protection  of 
its  property.  Chicago  Street  Railway  v.  Chicago,  142 
Fed.  Rep.  845.  It  cannot  be  said  that  the  connecting 
carrier  is  in  some  sense  associated  with  the  said  initial 
carrier  because  a  through  rate  of  freight  was  stipulated, 
and  therefore  the  initial  carrier  may  be  made  liable  for 
a  loss  occurring  on  the  line  of  a  connecting  carrier.  A 
through  rate  does  not  necessarily  indicate  an  agreement 
for  a  through  carriage,  and  if  it  did,  then  the  liability  of 
the  initial  carrier  would  rest  upon  his  obligation  by  eon- 
tract  as  a  carrier  over  the  entire  route  to  destination.  It 
would  rest  upon  the  initial  carrier's  contract  and  not  upon 
the  statute.  Penn.  Ref.  Co.  v.  West  N.  Y.  &  P.  R.  R.  Co., 
208  U.  S.  208,  222;  Chicago  &  N.  W.  Ry.  Co.  v.  Osbarn,,  52 
Fed.  Rep.  912. 

The  joint  Uability  must  result  from  some  contract  or 
agreement  which  would  constitute  them  joint  contractors 
or  partners.  Wilson  v.  L.  &  N.  R.  Co.,  103  N.  Y.  App. 
Div.  203. 

The  remedy  attempted  to  be  given  by  the  statute  to 
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the  initial  carrier  against  a  connecting  carrier  in  case  of 
payment  of  loss  is  unconstitutional  and  therefore  the 
statute  is  wholly  void.  Warren  v.  Charleston,  2  Gray,  84; 
Pollock  V.  Fanners'  Loan  &  Trust  Co.,  158  U.  S.  634,  636; 
Howard  v.  The  Illinois  Cent.  R.  R.,  207  U.  S.  461;  The 
Trade-Mark  Cases,  100  U.  S.  82;  and  see  International  T. 
B.  Co.  V.  Pigg,  217  U.  S.  113;  SmeUzer  v.  St.  Louis  &  S. 
F.  R.  Co.,  158  Fed.  Rep.  660. 

If  the  railroad  company  came  under  any  obligation  to 
the  shipper  for  the  through  carriage  of  the  goods,  then 
the  court  erred  in  excluding  the  defense  of  the  release  by 
the  shipper  of  the  railroad  company  from  liability  for  loss 
or  injury  to  the  goods  not  occasioned  by  its  own  negli- 
gence or  that  of  a  connecting  carrier. 

The  Literstate  Conmierce  Commission  has  expressed 
the  opinion  that  imder  this  statute  a  stipulation  for  ex- 
emption from  liability  for  losses  due  to  causes  beyond  the 
carrier's  control  is  grounded  upon  a  construction  of  the 
words  of  the  statute  "caused  by  it  or  the  connecting 
carrier.'' 

This  construction  of  the  statute  was  also  adopted  in 
Oreenwald  v.  Weir,  130  N.  Y.  App.  Div.  696. 

If  this  be  the  true  construction  of  the  statute,  the  court 
erred  in  excluding  this  defense,  and  this  presents  a  Federal 
question  because  the  defense  was  ruled  out  as  being  in 
contravention  of  the  act  of  Congress  of  Jime,  1906. 

The  court  below  erred  in  refusing  to  give  effect  to  the 
stipulation  of  the  contract  making  the  measure  of  dam- 
ages the  value  and  price  of  the  articles  at  the  place  and 
time  of  shipment. 

The  stipulation  that  in  the  event  of  loss  the  amount  of 
damages  recoverable  shall  be  the  market  value  of  the 
goods  at  the  place  and  time  of  shipment,  if  freely  and 
fairly  entered  into  is  valid,  although  the  courts  in  Texas 
hold  that  such  a  provision  is  invalid  so  far  as  it  affects  the 
company's  Kability  for  a  loss  caused  by  negligence.   South' 
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emPQdficRy.Co.y.Mad4ox,75T%sLaA,dQfi.  This  ques- 
tion, b^&g  one  of  general  oommeroial  law  and  not  gov- 
erned by  statute,  this  court  will  be  governed  by  its  own 
decisions  and  the  reasons  which  control  its  action.  Michr 
igm  Cefd.  Ry,  v.  Myrick,  107  U.  S.  102;  N.  Y.  C.  R.  R.  Co. 
V.  Lookwaod,  17  Wall.  367;  Hart  v.  Penna.  R.  R.  Co,,  112 
U.  3. 331 ;  Matter  of  Released  Rates,  13  I.  C.  C.  559.  It  was 
not  the  purpose  of  the  Carmack  amendment  to  ohange 
this  rule  of  law. 

The  right  of  action  was  created  by  the  statute  and 
jurisdiction  to  entertain  it  was  conferred  exclusively  upon 
the  Fed^^l  courts. 

The  state  courts  have  not  c<mcurrent  jurisdiction  with 
Federal  courts  of  suits  brought  on  a  statutory  liability 
under  the  Interstate  Commerce  Law.  The  juxiscfiction  is 
^c^lusively  in  the  Fed^:^  court.  Sheldon  v.  Wabash  R. 
R.  Co.,  105  Fed.  R^.  785;  Van  PaUen  v.  Chicago,  M.  & 
SL  Pavl  B,  Co.,  74  Fed.  Rep.  901 ;  Narihem  Pacific  Ry,  Co. 
v.  Pacific  Coast  Lumber  Mfrs.  Asstl,  C.  C.  A.,  165  Fed. 
Rep.  1,  9. 

Since  the  rigjht  of  recovery  rests  upon  a  Federal  statute, 
a  Federal  question  is  necessarily  involved.  Schlemmer  v. 
B^ffalo  R.  &  P.  Ry.  Co.,  205  U.  S.  1;  Hoxie  v.  N.  Y.  & 
N.  H.  R.  R.  Co.,  82  Connecticut,  366. 

Theva^was  no  appearance  or  brief  filed  for  defendantain 
error. 

Ma.  JuaxieB:  Lamab  delivered  the  opinion  of  the  coiul;. 

In  boti^  tiiese  cases  the  plaintiff  in  error  wbb  held  liable 
as  ''iniU^  carrier"  for  fmluie  to  deliver  mohair  shipped 
from  pcnnts  in  Teocas  to  the  consignee  in  Lowell.  The 
company  deoued  liability  on  the  groimd  that  under  the 
eontract  ei^cessed  in  the  bills  of  lading  its  obligation  and 
liability  ceased  when  it  duly  and  safely  delivered  the  goods 
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to  the  next  carrier.  It  excepts  to  vaiiouB  rulings  of  the 
triid  court  by  which  it  was  prevented  from  proving  that 
it  had  fully  con4)lied  with  its  contract;  had  duly  delivered 
the  mc^iair,  at  Gralveaton,  to  ihe  first  connecting  carri^, 
which  delivered  it,  at  New  York,  to  the  next  carrier, 
which,  in  turn,  delivered  it  to  the  Boston  &  Maine  Rail- 
road. Neither  the  pleadings  nor  proof  showed  what  this 
company  did  with  the  mohair  nor  the  cause  of  its  non- 
delivery, if  indeed  it  was  not  delivered.  For  th^e  was 
some  evid^ice  tending  to  show  that  this  mohair  might 
have  been  among  other  sacks,  the  marks  of  which  had 
been  destroyed,  and  were  still  held  by  the  consignee 
awaiting  identification.  This  contention,  however,  was 
found  against  the  carrier,  and  it  was  held  liable  to  the 
plaintiffs.    117  S.  W.  R^.  169, 170. 

The  question  as  to  whether  the  plaintiff  was  entitled 
to  recover  the  value  of  the  goods  at  Lowell  or,  as  provided 
in  the  bill  of  lading,  at  the  point  of  shipment,  is  suggested 
in  one  of  the  briefs.  No  such  issue  was  made  in  the  lower 
court,  nor  is  it  referred  to  in  any  of  the  many  assignments 
of  error  involving  the  construction  and  constitutionality 
of  the  Carmack  amendment  to  the  Hepburn  Act  of  1906, 
providing  that  where  goods  are  received  for  shipment  in 
interstate  commerce  the  initial  carrier  shall  be  liable  for 
damages  caused  by  itsdf  or  connecting  carriers,  and 
making  void  any  contract  of  exemption  against  such 
liability.    (34  Stat.  584.) 

1.  The  jurisdiction  of  the  state  court  was  attacked, 
first,  on  the  ground  that  §  9  of  the  original  act  of  1887 
provided  that  persons  damaged  by  a  violation  of  the 
statute  ''might  make  complaint  before  the  commis- 
sion ...  or  in  any  District  or  Circuit  Court  of  the 
United  States."    24  Stat.  379. 

It  was  contended  that  Texas  dh  Pacific  Ry.  v.  Abilene 
Cotton  Oa  Co.,  204  U.  S.  426,  ruled  that  tiiis  jurisdiction 
was  exclusive,  and  from  that  it  was  argued  that  no  suit 
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could  be  maintained  in  a  state  court  on  any  cause  of  action 
created  either  by  the  original  act  of  1887  or  by  the  amend- 
ment of  1906.  But  damage  caused  by  failiu-e  to  deliver 
goods  is  in  no  way  traceable  to  a  violation  of  the  statute, 
and  is  not,  therefore,  within  the  provision  of  §§  8  and  9  of 
the  act  to  regulate  commerce.  Ailantic  Coast  Line  v. 
Riverside  MiUs,  219  U.  S.  186,  208. 

The  real  question,  therefore,  presented  by  this  assign- 
ment of  error,  is  whether  a  state  court  may  enforce  a 
right  of  action  arising  imder  an  act  of  Congress. 

Statutes  have  no  extra-territorial  operation,  and  the 
courts  of  one  government  cannot  enforce  the  penal  laws 
of  another.  At  one  time  there  was  some  question  both 
as  to  the  duty  and  power  to  try  civil  cases  arising  solely 
imder  the  statutes  of  another  State.  But  it  is  now  rec- 
ognized that  the  jurisdiction  of  state  courts  extends  to 
the  hearing  and  determination  of  any  civil  and  transitory 
cause  of  action  created  by  a  foreign  statute,  provided  it 
is  not  of  a  character  opposed  to  the  public  policy  of  the 
State  in  which  the  suit  is  brought.  Where  the  statute 
creating  the  right  provides  an  exclusive  remedy,  to  be 
enforced  in  a  particular  way,  or  before  a  special  tribunal, 
the  aggrieved  party  will  be  left  to  the  remedy  given  by 
the  statute  which  created  the  right.  But  jurisdiction  is 
not  defeated  by  impUcation.  And,  considering  the  rela- 
tion between  the  Federal  and  the  state  Government,  there 
is  no  presumption  that  Congress  intended  to  prevent  state 
courts  from  exercising  the  general  jurisdiction  ah^y 
possessed  by  them,  and  imder  which  they  had  the  power 
to  hear  and  determine  causes  of  action  created  by  Federal 
statute.    Rohh  v.  Connolly,  111  U.  S.  624,  637. 

On  the  contrary,  the  absence  of  such  provision  would 
be  construed  as  recognizing  that  where  the  cause  of  action 
was  not  penal,  but  civil  and  transitory,  it  was  to  be  sub- 
ject to  the  principles  governing  that  class  of  cases,  and 
might  be  asserted  in  a  state  court  as  well  as  in  those  of 
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the  United  States.  This  presumption  would  be  strength- 
ened as  to  a  statute  like  this  passed,  not  only  for  the 
purpose  of  giving  a  right,  but  of  affording  a  convenient 
remedy. 

2.  The  question  as  to  the  constitutionality  of  the  Car- 
mack  amendment,  though  ably  and  elaborately  argued, 
is  out  of  the  case,  having  been  decided  adversely  to  the 
contention  of  the  plaintiff  in  Atlantic  Coast  Line  R.  R.  v. 
Riverside  Mills,  219  U.  S.  186,  after  the  present  suit  was 
instituted. 

The  company,  however,  seeks  to  distinguish  this  from 
that  on  the  ground  that  in  the  Riverside  Case  it  was  ad- 
mitted that  the  damage  to  the  freight  was  caused  by  the 
negligence  of  the  connecting  carrier.  And,  as  the  statute 
applies  to  cases  where  the  damage  is  caused  by  the  initial 
or  connecting  carrier,  and  as  the  cause  of  the  loss  of  the 
goods  does  not  appear  here,  it  is  argued  that  liability  is 
to  be  governed  by  the  contract,  which  provides  that  the 
initial  carrier  should  not  be  responsible  beyond  its  own 
line.  Plaintiff  in  error  insists  that  the  Carmack  amend- 
ment did  not  make  it  an  insiu'er.  Under  the  construction 
given  that  statute  in  Matter  of  Released  Rates,  13  I.  C.  C. 
Rep.  550;  Patterson  v.  Adams  Express  Co.,  205  Massachu- 
setts, 254;  Travis  v.  WeUs-Fargo  Express  Co.,  74  Atl.  Rep. 
444,  it  claims  that  the  initial  carrier  is  not  deprived  of  its 
right  to  contract  with  the  shipper  against  Uability  for 
damages  not  caused  by  either  carrier's  negligence.  But 
the  failiu'e  to  plead  and  to  prove  the  cause  of  the  non- 
delivery of  the  goods  at  destination  precludes  any  de- 
termination of  such  questions. 

Under  the  Carmack  amendment,  as  already  construed 
in  the  Riverside  Mills  Case,  wherever  the  carrier  volun- 
tarily accepts  goods  for  shipment  to  a  point  on  another  line 
in  another  State,  it  is  conclusively  treated  as  having  made  a 
through  contract.  It  thereby  elected  to  treat  the  connect- 
ing carriers  as  its  agents,  for  all  purposes  of  transportation 
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and  delivery.  This  case,  then,  must  be  treated  as  tiiou|^ 
the  point  of  destination  was  on  its  own  line,  and  is  to  be 
governed  by  the  same  rules  of  pleading,  pBactice  and 
presumption  as  would  have  applied  if  the  shipment  had 
been  between  stations  in  different  States,  but  both  on  the 
company's  railroad.  Thus  considered,  when  the  hddeis 
of  the  bills  of  lading  proved  the  gpods  had  not  been  de- 
Uvered  to  the  consignee,  the  presumption  aiose  thai  th^ 
had  been  lost  by  reason  of  the  ne^^ence  of  the  carrier 
or  its  agents.  The  burden  of  proof  that  the  loss  resulted 
from  some  cause  for  which  the  initial  carrier  was  not 
responsible  in  law  or  by  contract  was  then  cast  upon  the 
carrier.  The  plaintiffs  were  not  obliged  both  to  prove 
their  case  and  to  disprove  the  existence  of  a  defense*  The 
carrier  and  its  agents,  having  received  possession  oi  the 
goods,  were  charged  with  the  duty  of  delivering  them, 
or  explaining  why  that  had  not  been  done.  This  must 
be  so,  because  carriers  not  only  have  better  means,  but 
often  the  only  means,  of  making  such  proof.  If  the  failure 
to  deliver  was  due  to  the  act  of  God,  the  public  ^Eiemy  or 
some  cause  against  which  it  might  lawfully  contiact, 
it  was  for  the  carrier  to  bring  itself  within  such  exception. 
In  the  ab0^[ice  of  such  proof,  the  plaintiffs  wer&  ^titled 
to  recover,  and  the  judgment  is 
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McCarthy  v.  first  national  bank  of 
rapid  city,  south  dakota. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  SOUTH 

DAKOTA. 

No.  122.    Aigued  December  10,  1011.— Decided  February  10,  1012. 

The  two-year  limitation  in  Rev.  Stat.,  §  5198,  within  which  an  action 
mtut  be  commenced  against  a  national  bank  to  recover  double  the 
AmoitDt  of  payments  of  usurious  interest,  begins  to  run  from  the 
time  of  payment  of  the  usurious  interest,  and  not  from  the  time  of 
payment  of  the  note. 

National  banks  are  prohibited  from  making  usurious  contracts,  and 
whenever  the  debtor  is  sued  on  such  a  contract,  he  may  plead  the 
usury  and  be  relieved  horn  pa3rment;  as  to  this  d^ense  there  is  no 
6ta(tule  of  limitations. 

Where  a  national  bank  reserves  or  deducts  usurious  interest  in  ad- 
vance, the  debtor  may  plead  usury,  but  may  not  recover  double 
the  amount  paid  under  §  5198,  Rev.  Stat. 

When  the  debtor  actually  makes,  and  the  national  bank  knowingly 
receives  and  appropriates,  a  payment  of  usinious  interest,  the  cause 
of  action  aarises  and  the  statute  begins  to  run. 

There  is  no  locus  pemientuB,  That  privilege  is  only  granted  to  those 
banks  which,  having  charged  usury,  may  by  refusal  to  accept  in- 
terest when  tendered  show  that  Idiey  will  not  carry  the  illegal  con- 
tract into  effect. 

18  So.  Dak.  218,  affirmed. 

Patrick  B.  McCarthy,  under  the  provisions  of  Rev. 
Stat.,  15198,  brought  suit  against  the  First  National 
Bank  of  Rapid  City,  South  Dakota,  for  twice  the  amount 
of  interest  paid  the  bank. 

The  complaint  alleged  that,  the  maxhnum  legal  rate 
being  12  per  cent,  McCarthy,  on  August  27,  1887,  bor- 
rowed from  the  defendant  $4,060,  giving  therefor  prom- 
issory notes  payable  at  different  dates,  each  bearing 
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18  per  cent  interest.  These  notes  were  not  paid  at  ma- 
turity, and  from  time  to  time  were  renewed  at  the  same 
rate.  Many  payments  of  usurious  interest  were  made. 
The  debt  was  finally  eonsoUdated  into  a  note,  bearing 
12  per  cent  interest,  dated  May  22,  1889,  for  $5,000, 
which  included  the  original  principal  and  unpaid  interest. 
It  was  renewed  and  secured  by  mortgage  July  22,  1891. 
McCarthy  alleges  that  between  August  27,  1887,  and 
January  1, 1897,  he  paid  on  the  original  and  renewal  notes 
various  sums,  aggregating  $3,802.74,  as  interest,  and  that 
the  defendant ''knowingly  .  .  .  appUed  the  same  to 
the  payment  of  usurious  interest,  and  endorsed  the  same 
on  the  said  several  promissory  notes  as  interest  received 
thereon." 

On  January  26,  1897,  the  bank  instituted  proceedings 
to  foreclose  the  mortgage  given  by  plaintiflf,  his  wife  and 
others  to  secure  the  debt.  McCarthy  filed  a  plea  of  usury, 
which  was  sustained,  and,  after  purging  the  debt  of 
usury  and  forfeiting  all  interest,  a  decree  was  finally  en- 
tered, January  12,  1905,  foreclosing  the  mortgage  for 
$5,951.56,  made  up  of  the  original  debt  of  $4,000,  taxes 
paid  on  the  mortgaged  property,  and  costs.  On  Jan- 
uary 21  this  sum  was  paid  to  the  bank,  and  on  January  25, 
1905,  plaintiff  brought  this  suit  for  $7,605.48,  or  twice  the 
amount  of  interest  paid.  The  defendant  set  up,  by  its 
plea,  that  the  action  was  barred,  because  not  brought 
within  two  years  from  the  date  of  payment  of  the  usurious 
interest.  The  plaintiff  replied  that  the  statute  only  began 
to  run  from  the  date  the  debt  was  paid.  For  the  purpose 
of  showing  that  the  payments  on  account  of  interest 
($3,802.79)  did  not  equal  the  amount  of  the  original  debt 
($4,000),  and  that  the  judgment  had  been  paid  (Jan.  21, 
1905),  less  than  two  years  before  suit,  he  offered  the  record 
in  the  foreclosure  proceedings.  It  was  excluded  by  the 
trial  coiul;,  but  incorporated  in  the  record  by  bill  of  ex- 
ceptions. 


Digitized  by  VjOOQ IC 


McCarthy  v,  first  national  bank.      495 

223  U.  S.  Argument  for  Plaintiff  in  Error. 

Mr.  Hannis  Taylor^  with  whom  Mr.  Charles  W.  Brown, 
Mr.  John  F.  Schroder  and  Mr.  Clarence  L.  Levria  were  on 
the  brief,  for  plaintiff  in  error: 

Under  §  5198,  Rev.  Stat.,  the  limitation  of  two  years 
within  which  the  borrower  may  sue  for  double  the  amount 
of  usurious  interest  collected  and  received  from  him  does 
not  conmience  to  run,  and  therefore,  the  cause  of  action 
does  not  accrue,  until  the  lender  has  actually  collected 
or  received  more  than  the  original  debt.  McBroom  v.  In- 
vestment Co.,  153  U.  S.  318;  Investment  Co.  v.  McBroom 
(N.  Mex.),  30  Pac.  Rep.  859;  Duncan  v.  First  Nat.  Bank,  8 
Fed.  Cases,  11;  First  Nat.  Bank  v.  Denson,  115  Alabama, 
650;  22  So.  Rep.  518;  HazeUine  v.  Cent.  Nat.  Bank,  155 
Missouri,  66;  56  S.  W.  Rep.  895;  First  Nat.  Bank  v.  Childs, 
130  Massachusetts,  519;  First  Not.  Bank  v.  Turner  (Kan.), 
43  Pac.  Rep.  936;  First  Nat.  Bank  v.  Mclnturff  (Kan.), 
43  Pac.  Rep.  839;  Louisville  Tr.  Co.  v.  Ky.  Nat.  Bank,  102 
Fed.  Rep.  442;  Same  v.  Same,  87  Fed.  Rep.  143;  Harvey  v. 
Nat.  L.  Ins.  Co.,  60  Vermont,  209;  14  Atl.  Rep.  8;  Cotton 
States  Bldg.  Co.  v.  Peightal,  67  S.  W.  Rep.  524;  Wheaton  v. 
Hibbard,  20  Johns.  290;  Stevens  v.  Lincoln,  7  Met.  525; 
Saunders  v.  Lampert,  7  Gray,  484;  Smith  v.  Robinson,  10 
Allen,  132;  HaU  v.  First  Nat.  Bank,  30  Nebraska,  99;  46 
N.  W.  Rep.  151;  Kendall  v.  Crouch  (Ky.),  11  S.  W.  Rep. 
687;  Talbot  v.  First  Nat.  Bank,  185  U.  S.  172;  Talbot  v. 
Sioux  Nat.  Bank,  185  U.  S.  182. 

At  common  law  the  borrower  could  not  recover  the 
penalty  given  by  the  statutes  relating  to  usiuy,  without 
paying  or  offering  to  pay  at  least  the  principal  of  the  loan, 
and  the  decisions  in  the  Duncan  and  McBroom  cases  re- 
sult from  the  appUcation  of  common-law  principles,  in- 
cluding the  doctrine  of  locus  peniterUm,  to  the  National 
Bank  Act.  Wheaton  v.  Hibbard,  20  Johns.  290;  Invest- 
ment Co.  V.  McBroom  (N.  Mex.),  30  Pac.  Rep.  859; 
Stevens  v.  Lincoln,  7  Met.  525;  Saunders  v.  Lambert,  7 
Gray,  484;  Smith  v.  Robinson,  10  Allen,  130;  McBroom  v. 
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Inve^merU  Co.,  aupra;  Headline  v.  Central  Nat.  Bank, 
«t*pra;  Firsl  NaL  Bank  v.  Densan,  iupra. 

Mr.  Charles  L.  BueEL,  with  whom  Mr.  A.  K.  Oardner 
was  on  the  hneif  for  defendant  in  error: 

Under  §  5198,  Revised  Statutes  of  United  States,  the 
limitation  of  two  years  within  which  the  borrower  may 
sue  for  double  the  amount  of  nsurious  interest  paid  and 
received  as  such  commences  to  run  from  the  date  of  the 
usurious  transaction,  viz.,  the  date  of  the  actual  payment 
of  usurious  interest,  and  suit  must  be  entered  mtbiii  two 
years  from  the  date  of  such  pa3rmeirt.  Oiherwise,  the 
cause  of  action  is  barred.  MdJarthy  v.  Fvr^  Nat.  Bank, 
121  N.  W.  Rqp.  853;  CiUzens'  NaL  Bank  v.  DormM,  195 
U.  S.  369;  Broum  v.  Bank,  169  U.  S.  416;  Walsh  v.  Mayer, 
111  U.  S.  36;  First  Nat.  Bank  v.  Mi^axthy,  100  N.  W.  Rep. 
16;  Letdos  v.  Urdan  Nat.  Bank,  81  N.  W.  Rq).  66;  iSmitt 
v.  First  Nat.  Bank,  75  N.  Y.  Supp.  181 ;  First  Nat.  Bank  v. 
Smith,  54  N.  W.  Rep.  254;  Lanham  v.  Ftr^f  NaL  Bank,  66 
N.  W.  Rep.  786;  WashingUm  Bldg.  &  Loan  Assn.  v. 
Wendlung,  46  S.  E.  Rep.  296;  Monongahda  NaL  Baidb  ▼. 
OverhoU,  96  Pa.  St.  327;  Lthamon  Nat.  Bank  v.  Kanmmy, 
98  Pa.  St.  65;  Bum^ide  v.  Mealer,  80  S.  W.  Rep.  78B; 
Buntyn  v.  Nat.  Bldg.  &  Loan  Asen.,  38  So.  Rep.  845; 
Citizens'  Nat.  Bank  v.  Donnell,  72  S.  W.  Rep.  925;  TaBxft 
v.  Bank,  82  N.  W.  Rep.  968;  76  N.  W.  Rep.  726;  ChaAaiA 
V.Menard,  20  So.  Rep.  983;  Webb  on  Uwffy,§S26.  Cases 
collected  in  5  Fed.  Stat.  Ann.  137. 

The  right  to  maintain  an  action  to  recover  the  penalty 
prescribed  by  §5198  accrues  as  soon  as  any  mdawfal 
interest  fe  paid,  and  the  two-year  limitation  b^ins  to  run 
from  the  time  such  payment  is  made.  The  following  eases 
support  the  doctrine:  Shinkle  v.  Bank,  22  Oh.  St.  516; 
Hintermisler  v.  Bank,  64  N.  Y.  212;  Stephens  v.  S«n*,  88 
Pa.  St.  157;  Brown  v.  Bank,  72  Pa.  St.  209;  Lyru*  V. 
Bank,  22  W.  Va.  544;  Bank  v.  Carpenter,  52  N.  J.  Lair, 
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165;  19  Atl.  Rep.  181;  Stotrf  v.  Bank  (Tex.  Sup.),  8  S.  W. 
Rep.  808;  Bank  v.  Alves  (Ky.),  15  S.  W.  Rep.  132. 

Where  usurious  interest  has  been  paid  to  a  national 
bank  the  remedy  aflforded  by  §  5198,  Rev.  Stat.,  is  exclu- 
sive, and  is  confined  to  an  independent  action  to  recover 
such  usurious  payments.  Schuyler  Nat.  Bank  v.  Oadadeny 
191  U.  S.  451;  HazeUine  v.  Central  Nat.  Bank,  183  U.  S. 
132;  Driesbach  v.  Wilkesbarre  Nat.  Bank,  104  U.  S.  52; 
Bamet  v.  Nat.  Bank,  98  TJ.  S.  555;  Farmers^  &c.  Bank  v. 
Dearingy  91  U.  S.  29;  Walsh  v.  Mayer,  111  U.  S.  31;  SU- 
phena  v.  Morumgahela  Bank,  111  XJ.  S.  197. 

Notwithstanding  the  fact  the  contract  called  for  usu- 
rious interest,  yet  there  was  hcus  penitentice  on  the  part 
of  the  bank  to  decline  to  receive  the  usurious  interest  as 
such  at  the  end  of  the  year;  but  if  at  the  end  of  the  year 
it  did  so  receive  and  apply  the  usurious  interest,  a  cause 
of  action  under  the  statute  immediately  accrued.  Cases 
supra,  and  see  also  Citizens'  National  Bank  v.  Gentry,  63 
S.  W.  Rep.  454  (Ky.) ;  Brovm  v.  Bank,  169  U.  S.  416. 

The  deduction  from  all  of  the  cases  is  that  when  usu- 
rious payment  is  made  and  the  bank  elects  to  accept  and 
receive  it  as  such,  a  cause  of  action  for  twice  the  amount 
so  paid  accrues  immediately,  and  as  a  consequence  the 
two-year  statute  of  limitations  commences  to  run  from 
that  date.  It  follows  that  this  action  is  clearly  barred  by 
the  two-year  limitation  statute. 

A  right  to  recover  twice  the  amoimt  of  usurious  interest 
paid  under  §  5198,  Rev.  Stat.,  is  not  conditioned  on  pay- 
ment of  the  principal  of  the  loan.  HazeJime  v.  Central 
Nat.  Bank,  183  U.  S.  132;  see  also  Lealos  v.  Union  Na- 
tional Bank,  supra;  Webb  on  Usury,  §  526;  5  Fed.  Stat. 
Ann.  138. 

Mr.  Justice  Lamar,  after  making  the  foregoing  state- 
ment, deUvered  the  opinion  of  the  court. 

Section  5198  of  the  Revised  Statutes,  imder  which  this 
VOL.  ccxxiii — ^32 
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suit  was  brought,  provides  that  "taking,  receiving^  re- 
serving, or  charging"  more  than  a  lawful  rate  of  interest, 
when  knowingly  done  by  a  national  bank,  shall  be  deemed 
a  forfeiture  of  the  entire  interest.  In  case  a  greater  than 
the  lawful  rate  ''has  been  paid,  the  person  by  whom  it  has 
been  paid,  may  recover  back  twice  the  amount  of  the 
interest  thus  paid,  .  .  •  provided  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious 
transaction  occurred." 

The  debt  was  created  in  1887,  was  paid  in  full  in  Jan- 
uary, 1905,  and  on  January  25,  of  the  same  year,  the 
maker  of  the  note  brought  suit  to  recover  twice  the  amount 
of  the  interest  paid  thereon  prior  to  1897. 

In  considering  the  bank's  plea  that  the  action  was 
barred  because  not  brought  within  two  years,  and  the 
plaintiff's  claim  that  the  statute  only  ran  from  the  date 
the  debt  was  paid,  the  Supreme  Court  of  South  Dakota 
pointed  out  the  irreconcilable  conflict  in  the  cases  dealing 
with  this  question,  and,  after  making  a  careful  analysis  (A 
all  the  authorities,  reached  the  conclusion,  in  whkh  we 
concur,  that  the  statute  begins  to  run  from  the  date  of  the 
payment  of  the  usurious  interest.  17  S.  Dak.  393.  Con- 
sidering this  review  of  the  decisions,  we  shall  only  discusB 
the  statute  itself,  and  that  briefly. 

National  banks  are  prohibited  from  making  usurious 
contracts.  If  they  disregard  its  provisions,  the  law  not 
only  furnishes  a  defense,  but  gives  a  right  of  action.  As  to 
the  defense,  there  is  no  statute  of  limitations.  Whenever 
sued  the  debtor  may  plead  the  usurious  contract  and  be  re- 
lieved from  paying  any  interest  whatever.  But  if  he  elects 
to  avail  himself  of  the  cause  of  action,  he  must  sue  ^^  within 
two  years  from  the  time  the  usurious  transaction  oc- 
curred." 

If  the  making  of  the  note  was  the  "usurious  transac- 
tion," from  which  date  the  statute  began  to  run,  the 
anomaly  of  the  right  to  recover  being  barred  before  the 
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cause  of  action  arose  would  result  in  all  cases  where  the 
debtor  for  two  years  after  the  loan  failed  to  pay  interest, 
even  though  he  subsequently  discharged  the  debt,  prin- 
cipal and  usiuy.  If  the  final  payment  of  the  debt  is  the 
''usurious  transaction"  and  suit  must  be  brought  in  two 
years  from  that  date,  then  there  could  never  be  a  recovery 
in  those  cases  where  the  debtor  had  paid  usiuy,  but  was 
not  able  to  pay  the  debt  in  full. 

That  the  statute  does  not  b^in  to  run  from  the  date  of 
the  loan,  nor  from  the  date  of  the  satisfaction  of  the  debt, 
but  from  the  date  interest  is  paid,  appears  from  an  analy- 
sis of  the  two  classes  of  cases  referred  to  in  Rev.  Stat., 
§  5198,  noting  that  ''interest  paid''  in  the  last  clause  is 
used  in  contradistinction  to  interest  "reserved  or  charged," 
in  the  first  sentence  of  the  section.  Banks  may  make 
ordinary  loans  and  charge  interest  to  be  collected  at  the 
maturity  of  the  note.  But,  as  they  usually  reserve  and 
deduct  it  in  advance,  by  way  of  discoimt,  the  statute  is 
framed  so  as  to  apply  to  cases  where  the  interest  is  paid 
by  the  debtor  as  well  as  to  those  in  which  it  is  reserved 
by  the  bank.  These  deductions  by  way  of  discoimt  are 
not  treated  as  payments.  They  do  not  come  out  of  the 
debtor's  pocket,  though  they  lessen  the  amoimt  which 
he  receives  when  the  loan  is  made,  and  when  sued  he  may 
{dead  usiuy  and  escape  liability  for  the  amount  thus 
charged  or  retained.  But,  such  reservation  by  the  bank, 
not  being  a  payment  made  by  the  debtor,  he,  of  course, 
cannot  avail  himself  of  the  right  to  maintain  a  suit  given 
only  to  those  who  have  paid  interest. 

But  when  the  debtor  actually  makes  a  payment,  as 
interest,  and  the  bank  knowingly  receives  and  appro- 
priates it  as  such,  the  usurious  transaction  is  complete, 
the  right  of  the  one  and  the  liability  of  the  other  is  fixed, 
the  cause  of  action  arises  and  the  statute  of  limitations 
b^ins  to  run.  There  is  no  locus  penitentice.  That  privi- 
lege is  only  granted  to  those  banks  which,  having  charged 
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usury,  may,  by  a  refusal  to  accept  interest  when  tendered, 
show  that  they  will  not  carry  the  illegal  contract  into 
execution,  and  thufi  escape  the  two-fold  penalty. 

Those  courts  which  hold  that  the  statute  b^ins  to 
run  from  the  payment  of  the  debt,  instead  of  the  paym^t 
of  the  interest,  have  been  influenced  by  statements  of 
Mr.  Justice  Harlan  in  McBroom  v.  Investment  Co.y  153  U.  S. 
318,  which  involved  the  construction  of  the  usury  statute 
of  the  Territory  of  New  Mexico.  That  act  differed  in 
several  respects  from  Rev.  Stat.,  §  5198.  But  that  case  did 
not  rule  that  in  a  suit  under  the  act  of  Ck)ngress  the  statute 
did  not  run  from  the  date  usiuy  was  paid  and  received  as 
such.  This  court  did  not  imderstand  that  such  was  the 
meaning  of  that  case,  as  appears  from  his  opinion  in 
Brown  v.  National  Bank,  169  U.  S.  416,  which  involved  a 
construction  of  Rev.  Stat.,  §  5198.  For  he  there  points 
out  the  difference  between  "paying"  and  ''agredng  to 
pay,"  and  sajrs  that,  "if  at  any  time  the  obligee  actually 
pays  usurious  interest,  as  such,  the  usurious  transaction 
must  be  held  to  have  then  and  not  before  occurred,  and  he 
must  sue  within  two  years  thereafter." 

The  Supreme  CJourt  of  South  Dakota  properly  hdd 
that  the  recovery  of  interest  paid  more  than  two  years 
before  suit  was  brought  was  barred,  and  its  judgment  is 
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LATIMER  V.  UNITED  STATES. 

APPEAL  FROM  TEffi  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  PORTO  RICO. 

No.  151.    Submitted  January  15,  1912.— Decided  February  19,  1912. 

CkmgresB,  in  framing  a  tariff  law,  will  be  presumed  to  use  words  of  a 
former  tariff  law  as  having  the  same  meaning  which  this  coiui;  has 
ahready  given  to  them. 

This  court,  having  held  that  "immanufactured  tobacco"  as  used  in 
the  Tariff  Act  of  1883,  included  sweepings  of  factories  and  ware- 
houses used  after  importation  in  manufacturing  cigarettes  and 
stogies,  the  same  meaning  will  be  given  to  the  same  words  as  used 
in  the  Tariff  Act  of  1897.    Seeberger  v.  Castro,  153  U.  S.  32. 

"Waste"  as  used  in  a  tariff  act  generally  refers  to  remnants  and 
by-products  of  small  value  that  have  not  the  quality  or  utility  either 
of  the  finished  product  or  of  the  raw  material.  "Scrap"  does  retain 
the  name  and  quality.    PaUon  v.  United  States,  159  U.  S.  503. 

5  Porto  Rico  Fed.  Rep.  138,  affirmed. 

The  facts,  which  involve  the  classification  of  tobacco 
scraps  under  the  Tariff  Act  of  1897,  are  stated  in  the 
opinion. 

Mr.  Walter  F.  Welch,  with  whom  Mr.  Edward  S.  Hatch 
was  on  the  brief,  for  appellant : 

The  merchandise  involved  in  this  suit  is  waste. 

Merchandise  is  classifiable  for  the  purposes  of  duty  in 
its  condition  as  imported.  Worthington  v.  Robbina,  139 
U.  S.  337;  Dioight  v.  Merritt,  140  U.  S.  219;  UniUd  States 
V.  Schoverling,  146  U.  S.  82.  It  is  not,  therefore,  a  fact 
material  to  the  classification  of  this  merchandise  that 
there  are  recoverable  portions  of  it  suitable,  when  re-r 
covered,  for  making  cheap  stogies. 

All  waste  has  a  value  through  the  recovery  from  it  of 
more  or  less  valuable  constituents.    A  levy  of  ten  per 
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cent,  ad  valorem  on  wafite  under  the  Tariff  Act  presupposes 
that  waste  materials  are  valuable. 

Whether  this  waste  is  properly  classifiable  as  waste  or 
as  tobacco  unmanufactured  has  never  been  authorita- 
tively decided.  Seeberger  v.  CaatrOy  153  U.  S.  32,  did  not 
decide  that  a  tariff  provision  for  unmanufactured  tobacco 
is  more  specific  than  a  provision  for  waste.  See  United 
Statea  v.  Baversdorfer,  126  Fed.  Rep.  732. 

The  Seeberger  Case  is  not  an  authority  on  the  issue  now 
here  for  determination  and  is  not  binding  in  deciding  this 
case. 

This  court  does  not  review,  upon  a  writ  of  error,  errors 
of  law  which  do  not  appear  of  record  or  by  bill  of  excep- 
tions. Clausen  v.  United  States^  142  U.  S.  140;  Kreshawer 
V.  United  States,  T.  D.  27,826;  Sears-Roebuck  &  Co.  v. 
United  States,  T.  D.  32,055. 

A  decided  case,  holding  goods  dutiable  under  a  par- 
ticular paragraph  of  a  tariff  act,  is  not  binding  in  a  later 
case  which  raises  an  issue  as  to  the  applicability  of  a  para- 
graph not  drawn  to  the  attention  of  the  court  nor  dis- 
cussed in  the  decided  case  relied  on. 

The  merchandise  is  more  specifically  provided  for  as 
''waste"  than  as  "tobacco  unmanufactured." 

As  the  issue  stated  in  this  point  has  never  been  decided 
by  any  court  previous  to  the  decisbn  of  the  court  below 
herein,  the  question  is  open  whether  these  tobacco  sweep- 
ings are  more  appropriately  classifiable  and  dutiable  as 
''waste"  than  as  "tobacco  unmanufactured."  Brennan 
V.  United  States,  136  Fed.  Rep.  743. 

The  rule  applied  by  the  board  in  the  case  of  oork  bark 
waste,  marble  waste,  ramie  waste,  jute  waste  and  mica 
waste,  should  be  appUed  equally  to  tobacco  waste.  United 
States  V.  Reiss,  136  Fed.  Rqp.  741;  Nairn  Linoleum  Co.  v. 
UniUd  States,  142  Fed.  Rep.  214;  T.  D.  16,324,  G.  A. 
3153;  T.  D.  23,347,  G.  A.  5017;  T.  D.  23,637,  G.  A.  6115; 
T.  D.  28,050,  abstract,  14,869;  T.  D.  31,739,  G.  A.  7212. 
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All  doubtful  questions  must  be  resolved  favorably  to 
the  importer.  Hartranft  v.  WiegmaUy  121  U.  S.  609,  616; 
Powers  y.  Barney,  5  Blatchf .  202. 

Mr.  Assistant  Attorney  General  Wemple  for  the  United 
States. 

Mb.  Justice  Lamab  delivered  the  opinion  of  the  court. 

In  the  process  of  manufacturing  and  handling  tobacco 
small  pieces  are  broken  from  the  brittle  leaves  and  fall  to 
the  floor  of  the  warehouse  or  factory.  These  scraps  are 
not  treated  as  worthless,  but  are  swept  up,  and,  when 
cleaned,  are  used  in  the  manufacture  of  a  cheap  grade  of 
cigarettes  and  stogies. 

The  plainti£f  in  error  shipped  to  Porto  Rico  a  quantity 
of  these  sweepings,  and  the  question  arose  as  to  whether 
the  shipment  was  dutiable  at  10  per  cent,  ad  valorem  as 
"waste,  not  specially  provided  for  in  this  Act,''  under 
§  463  of  the  Tari£f  Act  of  1897;  or,  at  55  cents  a  pound 
as  ''tobacco,  manufactured  or  unmanufactured,"  under 
§  215  of  the  same  statute.  (30  Stat.  194,  169.)  The 
customs  officer  classed  it  as  ''unmanufactured  tobacco," 
and  required  the  payment  of  a  duty  of  55  cents  a  poimd. 
The  importer  protested  and  a  case  was  made  to  test  the 
question.  On  appeal  the  General  Board  sustained  the 
collector.  It  was  affirmed  by  the  District  Court  of  Porto 
Rico,  and  to  reverse  that  judgment  the  importer  has 
brought  the  case  here. 

There  has  been  some  difference  of  opinion  as  to  the 
proper  classification  of  scrap  tobacco  under  the  various 
tariff  acts.  In  United  States  v.  Schroedery  93  Fed.  Rep. 
448,  a  higher  grade  of  scrap  was  held  to  be  "waste"  within 
the  meaning  of  the  Tariff  Act  of  1890.  In  Seeberger  v. 
Castro,  153  U.  S.  32,  it  was  decided  that  the  clippings  from 
the  ends  of  cigars  were  dutiable  as  unmanufactured 
tobacco  imder  the  Tariff  Act  of  1883. 
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The  plainti£f  claims  that  this  decision  has  no  application 
here,  because  it  related  to  clippings  which  were  of  a  higher 
grade  than  scrap,  and  for  the  further  reason  that,  as  the 
importer  there  made  no  claim  that  it  should  be  taxed  S3 
waste,  the  court  did  not  pass  on  that  question.  But  it 
did  definitely  decide  that  such  material,  by  whatever 
name  called,  was  '^ unmanufactured  tobacco." 

The  words,  having  received  such  a  construction  under 
the  act  of  1883,  must  be  given  the  same  meaning  when 
used  in  the  Tariff  Act  of  1897,  on  the  theory  that,  in  using 
the  phrase  in  the  later  statute,  Ck)ngress  adopted  the  con- 
struction already  given  it  by  this  court.  United  Stales  v. 
Baruchy  this  day  decided,  antef  p.  191.  That  such  was 
the  intention  of  Congress  appears  further  from  the  fact 
that  the  duty  of  ''10  per  cent,  ad  valorem  on  waste"  is 
found  in  "Schedule  N — Sundries.''  The  word  as  thus 
used  generally  refers  to  remnants  and  by-products  of 
small  value  that  have  not  the  quality  or  utility  either  of 
the  finished  product  or  of  the  raw  material.  PaUon  v. 
United  States,  159  U.  S.  500,  503.  But  the  scrap  here  in- 
volved retains  the  name  and  quaUty  of  tobacco.  It  is 
tobacco,  and  as  such  it  is  used  for  making  cigarettes  and 
stogies.  It  was  therefore  taxable  imder  Schedule  F,  which 
fixes  the  duty  on  tobacco  in  all  its  forms — ^manufactured 
or  unmanufactured.    The  judgment  is  therefore 
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MILLER  V.  KING,  SUBSTITUTED  FOR  THE  FIRST 
NATIONAL  BANK  OF  FAYETTE,  IDAHO. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  OREGON. 
No.  153.    Argued  January  22,  23,  1012.~Decided  Fdi)ruai7  10,  1912. 

While  a  national  bank  cannot  act  as  trustee  and  hold  land  for  third 
persons,  under  §  5136,  Rev.  Stat.,  it  may  do  those  acts  that  are 
usual  and  necessary  in  making  collections  of  commercial  paper  and 
evidences  of  debt. 

A  national  bank,  under  §  5136,  Rev.  Stat.,  may  be  assignee  of  a  judg- 
ment to  collect  and  distribute  the  amount  thereof  where  the  assign- 
ment is  not  made  merely  to  enable  it  to  sue  in  its  own  name. 

Under  the  law  of  Oregon,  a  national  bank  holding  a  chose  in  action 
as  trustee  to  collect  and  distribute  may  sue  in  its  own  name. 

Quare:  Whether  any  but  the  Government  can  raise  the  question  that 
a  national  bank  in  acting  as  trustee  violates  §  5136,  Rev.  Stat. 
Kerfoot  v.  Bank,  218  U.  S.  281. 

53  Oregon,  53,  affirmed. 

The  facts,  which  involve  the  construction  of  §  5136, 
Rev.  Stat.,  in  regard  to  the  extent  of  power  of  a  national 
bank  to  act  as  trustee,  are  stated  in  the  opinion. 

Mr.  James  H.  Richards,  with  whom  Mr.  Oliver  0.  Haga 
was  on  the  brief,  for  plaintiff  in  error: 

A  national  bank  cannot  act  as  trustee  under  an  express 
trust. 

The  actions  of  the  bank  in  this  matter  and  the  contract 
which  it  is  pretended  or  claimed  was  entered  into  are 
clearly  vUra  vires  and  are  not  binding  upon  either  the  bank 
or  the  other  parties  to  the  contract.  Cent.  Transp.  Co.  v. 
PuUman  Car  Co.,  139  U.  S.  24;  McCarmick  v.  Market  Nat. 
Bank,  165  U.  S,  538;  California  Bank  v.  Kennedy,  167 
U.  S.  362;  LouisviUe  &c.  R.  R.  Co.  v.  Louisville  Trust  Co., 
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174  U.  S.  562;  Concord  &c.  Nat.  Bank  v.  Hawkins,  174 
U.  S.  364;  Bowen  v.  Needles  Nat.  Bank,  94  Fed.  Rep.  925; 
Chemical  Nat.  Bank  v.  Havermale,  120  CalifonuA,  604; 
Kerfoot  v.  Farmers'  Bank,  218  U.  S.  281;  CUizens'  Nat. 
Bank  v.  AppUton,  216  U.  S.  196. 

The  doctrine  of  rdtra  vires  has  been  applied  most  rigidly 
to  banks  operating  under  the  national  banking  act.  Logan 
County  Bank  v.  Townsend,  139  U.  S.  67;  Merchants'  Na- 
tional Bank  v.  Wehrmann,  202  U.  S.  295;  First  National 
Bank  v.  Converse,  200  U.  S.  425. 

It  cannot  be  contended  that  the  contracts  entered  into 
in  this  case  come  within  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking.  Oregon 
RaUtoay  &  Navigation  Co.  v.  Oregonian  Railway  Co.,  130 
U.  S.  1;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  538, 
549. 

Any  contract  or  act  of  a  national  bank  beyond  the 
powers  expressly  conf ^red  upon  it  by  the  statute  or  fairly 
implied  therefrom  and  necessary  in  order  to  carry  on  the 
banking  business,  is  idtra  vires  and  void.  Cases  cited  supra 
and  Commercial  Nat.  Bank  v.  Pirie,  82  Fed.  Rep.  709; 
Farmers'  &  Merchant^  Nat.  Bank  v.  Smith,  77  Fed.  Rep. 
129;  McCrory  v.  Chambers,  48  111.  App.  455;  Weckler 
V.  First  Nat.  Bank,^  Maryland,  581;  First  Nat.  Bank  y. 
Ocean  Nat.  Bank,  60  N.  Y.  278;  Wiley  v.  First  Nat.  Bank, 
47  Vermont,  546;  Third  Nat.  Bank  v.  Boyd,  44  Maryland, 
47;  Dresser  v.  Traders'  Nat.  Bank,  165  Massachusetts,  120; 
Lazear  v.  Nat.  Union  Bank,  52  Maryland,  78;  Norton  v. 
Bank,  61  N.  H.  589;  Cumberland  &c.  Co.  v.  EvansviUe,  127 
Fed.  Rep.  187;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Massa- 
chusetts, 258. 

An  ultra  vires  contract  is  void;  not  merely  vmdable. 
When  a  contract  is  ultra  mres  as  to  one  party  to  it,  Uie 
other  party  to  the  contract  may  treat  it  as  invalid.  Central 
Transp.  Co.  v.  Pullman  Car  Co.,  139  U.  S.  24;  St.  L.  Ac  Ry. 
Co.  V.  Terre  Haute  &c.  Ry.  Co.,  145  U.  S.  393;  Pittsburg  Ac. 
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Ry.  Co.  V.  Keokuk  &c.  Co.y  131  U.  S.  371;  JacksonviUe  N. 
P.  R.  R.  &  M.  Co.  V.  Hooper,  160  U.  S.  514,  515;  1  Page 
on  Ck)ntracts,  §  310. 

No  action  can  be  maintained  on  an  vUra  vires  contract. 
Cases  supra.  No  action  can  be  maintained  by  the  bank 
based  on  an  assignment  which  it  had  no  authority  to  ac- 
cept. Ashhury  v.  RiehSy  L.  R.  7  H.  L.  653;  McCormick  v. 
Market  Nat.  Bank,  165  U.  S.  538;  De  La  Vergne  Co.  v. 
German  Savings  Institute,  175  U.  S.  40,  65;  Bosshardt  v. 
Crescent  OH  Co.,  171  Pa.  St.  120;  Thomas  v.  West  Jersey 
Ry.  Co.,  101 U.  S.  71;  Penna.  R.  R.  Co.  v.  St.  L.  &e.  Co.,  118 
U.  S.  290. 

The  revocation  of  the  bank's  authority  revoked  all 
authority  which  the  bank  had  in  the  matter.  Taylor  v. 
Bums,  203  U.  S.  120;  1  Clark  &  Skyles  on  Agency,  §§  157- 
162  and  433;  Frink  v.  Roe,  30  California,  296,  309;  2 
Ency.  L.  &  P.  1249-1250. 

TTie  Federal  question  is  in  time  if  raised  at  or  before 
the  hearing  in  the  higher  state  courts.  Kentucky  Union 
Co.  V.  Kentucky,  219  U.  S.  140;  SiMey  v.  American  No- 
Hanoi  Bank,  178  U.  S.  289;  Rothschild  v.  Knight,  184  U.  S. 
334;  Arrowsmith  v.  Harmoning,  118  U.  S.  194, 

Mr.  WiU  R.  King,  in  propria  persona,  with  whom  Mr.  C. 
E.  S.  Wood  and  Mr.  F.  M.  Saxton  were  on  the  brief,  for 
defendant  in  exTor: 

This  court  has  no  jurisdiction.  It  does  not  appear  from 
the  record  that  a  title,  right,  privilege  or  immunity  was 
claimed  under  the  Constitution,  or  a  treaty,  or  a  statute  of 
or  an  authority  exercised  under  the  United  States  was  set 
up  in  the  state  court  and  was  passed  upon  adversely  to 
plaintiff  in  error.  Zadig  v.  Baldwin,  166  U.  S.  485;  Say- 
ward  V.  Denny,  158  U.  S.  180;  Harding  v.  Illinois,  196 
U.  S.  78;  California  Powder  Works  v.  Davis,  151  U.  S.  389; 
Schuyler  Nat.  Bank  v.  BoUong,  150  U.  S.  87;  Capital  CUy 
Dairy  Co.  v.  Ohio,  183  U.  S.  238. 
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Where  the  provisions  of  the  National  Bank  Act  pro- 
hibit certain  acts  without  imposing  any  penalty  or  for- 
feiture applicable  to  particular  transactions  which  have 
been  executed,  their  validity  can  be  questioned  only  by 
the  United  States  and  not  by  private  parties.  Kerfoot 
V.  Farmers'  Bank,  218  U.  S.  281;  Union  Nat.  Bank  v. 
Matihew8,  98  U.  S.  621;  National  Bank  v.  WhUney,  103 
U.  S.  99;  Xenia  First  Nat.  Bank  v.  Stetmrt,  107  U.  S.  677; 
Thompson  v.  St.  Nicholas  Nat.  Bank,  146  U.  S.  240;  Union 
G.  Mining  Co.  v.  Rocky  Mt.  Nat.  Bank,  96  U.  S.  240; 
Fortier  v.  New  Orleans  Nat.  Bank,  112  U.  S.  439;  Logan 
County  Nat.  Bank  v.  Tovmsend,  139  U.  S.  77;  Reynolds  v. 
CrawfordsviUe  Nat.  Bank,  112  U.  S.  405;  5  Fed.  Stat. 
Ann.  83. 

A  national  bank  may  engage  in  the  business  of  collect- 
ing notesi  bills  of  exchange,  and  other  evidence  of  debt  as 
an  incident  of  the  banking  business  although  the  authority 
is  not  expressly  mentioned  in  the  statute.  Mound  City 
Paint  Co.  v.  Commercial  Nat.  Bank,  4  Utah,  353;  Logan 
County  Nat.  Bank  v.  Tovmsend,  139  U.  S.  67;  Keyes  v. 
Hardin  Bank,  52  Mo.  App.  323;  Hanson  v.  Heard,  69 
N.  H.  190;  Newport  Nat.  Bank  v.  Board  of  Education 
(Ky.),  70  S.  W.  Rep.  186;  Yerkes  v.  Nat.  Bank,  69  N.  Y. 
386;  WhiU  v.  Third  Nat.  Bank,  7  Ohio  Dec.  666;  Prescott 
V.  NaL  Bank  (Mass.),  32  N.  E.  Rep.  909. 

A  national  bank  may  act  as  trustee  of  an  express  trust. 
Kerfoot  v.  Farmers'  Bank,  218  U.  S.  281,  287;  National 
Bank  v.  Matthews,  96  U.  S.  621. 

Rev.  Stat.,  §  5136,  contains  no  prohibition  against  a 
national  bank  taking  a  judgment  for  collection  and  ac- 
cepting an  assignment  thereof  for  that  purpose. 

The  Federal  court  will  look  beyond  the  Federal  question 
only  when  it  has  been  decided  erroneously  and  then  only 
to  see  whether  there  are  any  other  matters  adjudged  by 
the  state  court  suflSciently  broad  to  maintain  the  judg- 
ment.    McLaughlin  v.  Fowler,  154  U.  S.  663;  Waters- 
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Pierce  OH  Co.  v.  Texas,  212  U.  S.  86,  99;  Thompson  v.  St 
Nicholas  Nat.  Bank,  146  U.  S.  240. 

Questions  of  fact  will  not  be  reviewed  on  a  writ  of  error 
from  this  court  to  the  highest  court  of  a  State.  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  86,  99;  Eagan  v.  Hart, 
165  U.  S.  188;  Clipper  M.  Co.  v.  Eli  M.  Co.,  194  U.  S.  220; 
Kerfoot  v.  Farmers'  Bank,  218  U.  S.  281,  288. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

Miller,  the  plaintiff  in  error,  was  the  attorney  of  Hehnick 
in  an  action  against  Porter.  The  judgment  obtained  in 
that  suit  was  assigned  by  Hehnick  to  the  First  National 
Bank  of  Fayette,  Idaho,  which  executed  an  instrument 
reciting  that  it  would  hold  any  money  collected  subject 
to  the  order  of  Hehnick.  At  the  time  of  making  the 
assignment  Hehnick  gave  verbal  instructions  to  pay  part 
of  the  money  when  collected  to  Lauer.  The  bank  placed 
the  judgment  in  the  hands  of  Miller,  who  collected  the 
money,  and,  claiming  to  act  as  attorney  for  Hehnick, 
paid  over  the  proceeds  to  the  Moss  Mercantile  Company, 
which  asserted  that  the  cause  of  action  had  been  trans- 
ferred to  it  prior  to  the  rendition  of  the  judgment.  The 
bank  thereupon  brought  suit  against  Miller  for  the  re- 
covery of  the  money  thus  collected  by  him  and  paid  over 
to  a  third  party.  The  defendant  answered,  denying  that 
the  bank  had  title;  alleging  that  it  had  paid  no  considera- 
tion for  the  transfer;  that  it  was  intended  to  defraud 
creditors;  setting  up  that  Hehnick  had  revoked  the  assign- 
ment and  had  given  Miller  a  release.  There  was,  however, 
no  claim  that  the  charter  of  the  bank  prevented  it  from 
taking  the  transfer  or  prosecuting  the  suit. 

There  were  several  trials  of  the  case,  and  ultimately, 
with  the  consent  of  Helmick  and  Lauer,  the  bank  assigned 
the  judgment  to  King.  He  was  substituted  as  plaintiff, 
and  recovered  a  judgment  against  Miller.    The  case  was 
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taken  to  the  Supreme  Court,  where  it  was  contended  that 
a  national  bank  could  not  act  as  trustee  of  an  express 
trust  so  as  to  be  able  to  institute  and  miMTi^-fi-it?  a  suit 
under  the  statute  of  Oregon,  which  provides  that  the  trus- 
tee of  an  express  trust  may  sue  without  joining  the  person 
for  whose  interest  the  action  is  prosecuted.  The  judg- 
ment was  aflSnned,  and  no  Federal  question  is  presented 
in  the  writ  of  error  here  except  on  the  theory  that,  under 
Revised  Statutes,  §  5136,  a  national  bank  could  not  act 
as  trustee  of  an  express  trust,  and  that  therefore  the  suit 
was  absolutely  void,  and  could  not  proceed  to  judgment 
in  the  name  of  the  substituted  plaintiff. 

A  national  bank  cannot  act  as  a  technical  trustee  and 
hold  land  for  the  benefit  of  third  persons.  It  cannot,  for 
example,  act  as  trustee  under  a  railroad  mortgagCi  nor 
take  title  to  property  to  be  held  for  the  life  of  the  grantor, 
with  remainder  to  his  children.  Every  such  transaction 
would  be  voidable  at  the  instance  of  the  Government. 
K^oot  V.  Farmers'  Bank,  218  U.  S.  281.  But  under  Re- 
vised Statutes,  §  5136,  "it  may  exercise  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  banking,''  and  it 
may  therefore  act  as  a  fiduciary  and  occupy  a  trust  re- 
lation in  matters  connected  with  that  business.  It  may 
do  those  acts  and  occupy  those  relations  which  are  usual 
or  necessary  in  making  collections  of  commercial  paper 
and  other  evidences  of  debt.  It  is  both  usual  and  proper 
for  the  legal  title  to  negotiable  instruments  to  be  vested 
in  a  bank  by  mere  endorsement  for  piuposes  of  collection, 
holding  the  proceeds  as  the  endorser  directs.  There  is  no 
difference  in  law  if  the  title  is  conveyed  by  a  lengthier 
and  more  formal  instrument.  In  both  cases  the  bank 
takes  the  legal  title  for  the  purpose  of  demand  and  col- 
lection. In  a  proper  case^  there  is  no  reason  why  it  might 
not  go  further  and  institute  suit  thereon  in  its  own  name 
for  the  recovery  of  what  may  be  due.  If  the  transfer  was 
made,  or  the  suit  was  being  maintained,  for  purposes  not 
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authorized  by  the  charter  of  the  bank,  and  if  the  de- 
fendant was  in  a  position  where  his  rights  w^^  prejudiced 
thereby,  it  would  be  incumbent  on  him  to  raise  that  de- 
fense at  the  outset  of  the  litigation,  or  as  soon  as  he 
learned  that  fact. 

In  this  case  the  assignment  was  made  in  order  that  the 
bank  might  collect  the  money,  pay  part  to  Lauer,  and,  in 
effect,  hold  the  balance  on  deposit  to  the  credit  of  Helmick. 
The  judgment  was  not  transferred  to  the  bank  for  the 
mere  purpose  of  enabling  it  to  bring  suit  in  its  own  name. 
At  the  time  of  the  transfer  no  suit  was  contemplated,  and, 
indeed,  none  was  necessary,  because  the  money  was  im- 
mediately paid  by  Porter.  Suit  only  became  necessary 
when  the  amount  collected  by  Miller  was  later  improp- 
erly paid  over  by  him  to  the  Moss  Mercantile  Company. 
There  was  nothing  in  this  transaction  which  was  so  dis- 
connected with  the  banking  business  as  to  make  it  in 
violation  of  Rev.  Stat.  §  5136,  even  if  the  defendant  could 
raise  such  question.  Kerfoot  v.  Bank,  218  U.  S.  281.  The 
laws  of  Oregon  permitted  an  action  to  be  maintained  by 
the  bank  in  its  own  name.  There  is  no  Federal  question 
before  us  which  authorizes  a  reversal,  and  the  judgment  is 

Affirmed. 


Digitized  by  VjOOQIC 


612  OCTOBER  TERM,  1911. 

Statement  of  the  Case.  223  U.  S. 

\       . 
UNITED  STATES  v.  NORD  DEUTSCHER  LLOYD. 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOB 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  611.     Argued  January  12,  1912.— Decided  February  19,  1912. 

The  object  of  §  19  of  the  Immigration  Act  of  1907,  prohibiting  the 
owners  of  vessels  from  makmg  any  charge  or  receiving  any  security 
for  return  passage  of  aliens  brought  to  this  coimtry,  was  to  carry 
out  a  policy  of  preventing  the  transportation  of  aliens  within  the 
excluded  class  by  rendering  it  unprofitable  instead  of  profitable  for 
the  vessel-owner. 

While  a  statute  has  no  extra-territorial  force,  and  one  cannot  be  in- 
dicted here  for  what  he  does  in  a  foreign  country,  the  making  of  a 
contract  in  a  foreign  country  may,  as  in  thid  case,  create  a  condition 
operative  in  tiiis  country,  under  which  acts  of  omission  or  commis- 
sion can  be  punished  here.  American  Banana  Co,  v.  Unilei  Fruit 
Co.,  213  U.  S.  347,  distinguished. 

A  vessel-owner  taking  security  in  a  foreign  country  for  the  retam 
passage  of  aliens  brought  to  a  port  of  the  United  States  vidates 
§  19  of  the  Inmiigration  Act  of  1907,  and  the  retention  of  the  money 
in  the  United  States  for  the  return  passage  is  an  offense  at  the  place 
where  it  is  retained. 

185  Fed.  Rep.  158,  reversed. 

Writ  of  error  to  review  a  judgment  sustaming  an  in- 
dictment charging  the  defendant  with  taking  security  and 
making  charge  for  the  return  passage  of  aliens  xmlawfuUy 
brought  into  the  United  States  and  ordered  to  be  returned 
in  pursuance  of  the  Immigration  Act  of  February  20, 1907. 

The  indictment  charges  that  the  Nord  Deutscher  Lloyd, 
a  German  corporation,  operated  a  line  of  steamers  be- 
tween Bremen  and  New  York,  maintaining  an  ofl5ce  and 
place  of  business  in  both  cities.  On  November  25,  1910, 
in  Bremen,  it  sold  tickets  to  two  aliens  entitling  them  to 
passage  to  New  York  and  return.  Before  their  embarka- 
tion the  defendant  collected  from  them  150  rubles  for  the 
return  passage  money  in  steerage.    On  arrival  in  New 
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York  the  aliens  were  ordered  to  be  deported  to  Germany 
as  likely  to  become  public  charges,  because  of  senility  and 
inability  to  make  a  living.  On  December  16,  1910,  after 
the  unlawful  bringing  into  this  coimtry  of  said  aliens,  and 
while  they  were  liable  to  deportation  on  the  vessel  by 
which  they  came,  the  said  150  rubles  were  still  held  and 
retained  in  possession  of  the  defendant  up  to  (April  3, 
1911)  the  date  of  filing  the  indictment,  "the  defendant  so 
holding  and  retaining  the  same  and  making  charge  thereof 
for  the  retium  of  such  aliens,  and  being  taken  and  contin- 
uously held  by  the  said  defendant,  as  security  from  the 
said  aliens,  for  the  payment  of  such  charge  for  their  re- 
turn passage  to  Germany  aforesaid,  in  violation  and 
evasion  of  §  19  of  the  Immigration  Laws  of  the  United 
States,  approved  February  20,  1907.  The  defend- 
ant ...  by  the  means  aforesaid,  at  and  within  the 
Southern  District  of  New  York,  on  December  16,  1910, 
unlawfully  and  wilfully  did  make  charge  for  the  return  of 
aliens,  so  as  aforesaid  brought  into  this  country  in  viola- 
tion of  law,  and  take  security  from  them  and  keep  and 
hold  the  same  for  the  payment  of  such  charge,  then  and 
there  well  knowing  that  such  aliens  had  been  brought  to 
this  country  in  violation  of  law." 

The  court  sustained  the  demurrer  on  the  ground  that 
the  money  was  paid  and  received  in  Germany,  and  that 
tlie  facts  did  not  amount  to  a  violation  of  §  19,  which  pro- 
vides ''That  all  aliens  brought  to  this  country  in  violation 
of  law  shall,  if  practicable,  be  immediately  sent  back  to 
the  country  whence  they  respectively  came  on  the  vessels 
bringing  them.  The  cost  of  their  maintenance  while  on 
land,  as  well  as  the  expense  of  the  return  of  such  aUens, 
shall  be  borne  by  the  owner  or  owners  of  the  vessels  on 
which  they  respectively  came."  And  "...  If  such 
owner  shall  refuse  .  .  .  to  pay  the  cost  of  their  main- 
tenance while  on  land,  or  shall  make  any  charge  for  the  re- 
turn of  such  alien,  or  8haU  take  security  from  him  for  the 
VOL.  ccxxin — ^33 
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payment  of  such  charge^  such  owner  shall  be  guilty  of  a 
misdemeanor." 

Mr.  Assistant  Attorney  General  Harr  for  the  United' 
States: 

The  manifest  purpose  of  the  steamship  company  in 
taking,  at  Bremen,  the  150  rubles  as  security  for  the  re- 
tium  passage  of  Nuchim  Dossik  and  his  wife,  was  to  evade 
the  provisions  of  §  19  of  the  Immigration  Act. 

The  statute  should  be  construed  so  as  to  prevent  this 
plain  and  palpable  attempt  to  evade  it. 

Unless  the  indictment  be  sustained,  the  retium  charge^ 
will  be  made,  and  the  purpose  of  the  statute  defeated. 
The  presiunption  of  intent  to  violate  the  statute  became 
conclusive  when  the  defendant,  after  the  immigration 
authorities  refused  to  admit  the  aliens,  retained  the  se- 
curity so  taken. 

The  rule  that  penal  statutes  are  to  be  strictly  construed 
is  qualified  by  the  further  one  that  such  statutes  are  not 
to  be  so  strictly  construed  as  to  defeat  the  obvious  in- 
tention of  the  legislature.  United  States  v.  WtUherger^  5 
Wheat.  76,  95;  American  Fur  Co.  v.  United  States,  2  Pet. 
358,  367;  United  States  v.  Morris,  14  Pet.  464,  475;  United 
States  y.  HartweU,  6  Wall.  385^  395;  United  States  v.  W(mg 
Kim  Ark,  169  U.  S.  649,  653. 

The  statute  covers  a  taking  of  security  for  a  return 
charge  made  previous  to  the  bringing  of  t&e  aliens  into 
this  coimtry,  where  the  intent  to  defeat  the  manifest  pur- 
pose of  the  statute  exists,  or  to  treat  the  retention  of  tiie 
security,  under  such  circumstances,  as  a  ''taking." 

The  statute  does  not  only  imd^ake  to  pimish  a  chaiie 
made  or  security  taken  within  the  territory  of  the  United 
States.  To  so  hold  would  be  to  nullify  the  statute  en- 
tirely, because  no  charge  need  be  made  for  the  return  pas- 
sage of  an  alien  until  after  he  had  departed  from  the 
United  States.    The  statute  is  broad  enough  to  cover  a 
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diasge  made  or  seomity  tbesefor  ti^en  before  tiie  service 
laiBndeDecL 

The  service  for  which  the  charge  is  made  or  the  security 
taken  is  perfiGomed  partly  within  the  territoriid  waters  of 
the  United  States  and  partly  on  the  high  seas,  either  of 
which  would  be  sufficient  to  give  to  this  coimtry  jurisdic- 
tion of  acts  inhibited  as  contrary  to  its  poKdes  with  re- 
spect to  immigration  or  foreign  commerce.  The  statute 
applies,  and  the  authority  of  Congress  can  be  upheld,  as 
to  acts  occurring  in  a  foreign  jmisdiction  which  are  in- 
tended to  interfere  with  Uie  legitimate  operations  of  tiie 
Government  or  to  defeat  the  exercise  of  its  rightful  powers. 
American  Banana  Go.  v.  United  FrvH  Co.,  213  U.  S.  366; 
UniteA  States  v.  Crcdg,  28  Fedv  Rep.  795;  United  States  v. 
Lavarrelloy  149  Fed.  Rep.  297. 

The  passenger  acts  imdertake  to  regulate  matters 
wholly  beyond  the  jiuisdiction  of  Congress  except  for  the 
f act  tiiat  the  owners  or  masters  of  the  vessels  regulated 
bring^  themselves  \rithin  our  jurisdiction  by  attempting 
to  introduce  aliens  into  the  country. 

Mr.  Joseph  Larocqae  for  defendant  in  error: 

The  section  in  question  does  not  apply  to  an  act  done 
by  an  alien  corporation  in  a  foreign  country.  The  section 
is  penal  and  must  therefore  be  strictly  construed. 

Even  were  it  a  question  of  doubt  as  to  whether  Congress 
intended  to  cover  the  case  of  a  charge  made  or  security 
taken  from  a  person  about  to  embark  in  a  foreign  coun* 
try,  the  court  in  construing  the  section  would  be  bound 
to  exclude  such  an  interpretation. 

While  a  country  may  treat  some  relations  between  its 
own  citizens  as  governed  by  its  own  law  in  regions  subject 
to  no  sovereignty,  like  the  high  seas,  or  to  no  law  recog- 
nized as  adequate,  the  general  rule  is  that  the  character  of 
an  act  as  lawful  or  unlawful  must  be  determined  wholly 
by  the  law  of  the  country  where  it  is  done. 
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A  statute  will,  as  a  general  rule,  be  construed  as  intended 
to  be  confined  in  its  operation  and  effect  to  the  ternUmd 
limits  within  the  jurisdiction  of  the  lawmaker,  and  words 
of  universal  scope  will  be  construed  as  meaning  only 
those  subject  to*  the  legislation.  American  Banana  Co.  v. 
United  Fruit  Co.,  213  U.  S.  347. 

The  indictment  cannot  be  sustained  upon  the  theory 
that  it  charges  the  commission  of  a  continuing  offense. 

The  act  which  the  indictment  charges  to  be  an  offense 
had  its  inception  and  completion  at  Bremen,  Germany. 
This  is  not  the  case  of  an  offense  conmienced  within  one 
jurisdiction  and  completed  in  another. 

While  the  indictment  alleges  that  the  money  in  ques- 
tion was  received  and  collected  at  Bremen,  Germany,  it 
does  not  allege  that  the  said  money  was  ever  sent  to  this 
country  or  that  it  has  ever  been  held  or  retained  by  the 
defendant  within  this  jurisdiction. 

Section  19  does  not  make  it  a  misdemeanor  to  make  a 
charge  or  receive  security  from  an  alieil  in  a  foreign  coun- 
try, or  to  bring  into  this  country  a  non-admissible  alien 
from  whom  money  or  security  therefor  has  been  received 
abroad  for  his  return  passage. 

Congress  intended  to  prohibit  a  shipowner  from  exact- 
ing from  an  aUen,  who  has  been  brought  to  this  country  in 
violation  of  law,  money  for  his  return. 

If  Congress  had  intended  to  make  it  a  misdaneanor  for 
a  shipowner  to  retain  moneys  previously  received  abroad 
from  an  alien  for  his  return  passage,  it  could  easily  have 
done  so  in  clear  and  concise  terms. 

None  of  the  authorities  cited  by  the  learned  govwu- 
ment  counsel  has  any  bearing  upon  the  question  at  issue. 

Mr.  Justice  Lamar,  after  making  the  forgoing  state- 
ment, delivered  the  opinion  of  the  court. 

Section  19  of  the  Immigration  Act  of  1907  (February  20, 
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1907,  34  Stat.  898,  904,  c.  1134),  is  not  aimed  at  the  aliens 
of  the  excluded  class,  but  at  the  owners  of  vessels  unlaw- 
fully bringing  them  into  this  country.  The  Government 
mif^t  in  large  measure  protect  itself  by  inspection,  re- 
jection and  order  of  deportation,  but  it  is  piuposed,  also, 
as  far  as  possible,  to  protect  the  alien.  He  might  be  ig- 
norant of  our  laws  and  ought  to  be  deterred  from  incurring 
the  expense  of  making  a  passage  which  could  only  end  in 
his  being  returned  to  the  country  from  whence  he  came. 
This  policy  could  best  be  subserved  by  securing  the  co- 
operation of  the  transportation  companies,  and  to  this 
end  the  statute  required  that  they  should  not  only  main- 
tain the  aliens  unlawfully  brought  by  them  into  this  coun- 
try, but  should  take  them  back  free  of  charge.  In  the 
absence  of  this  last  provision  the  company  might  well 
afford  to  accept  as  passengers  those  known  or  suspected 
to  belong  to  the  excluded  class.  It  would  receive  from 
them  their  passage  money  from  Europe  to  America.  If 
they  passed  the  inspection  the  transaction  was  ended.  If 
they  were  deported  the  company  would  be  at  the  trifling 
expense  of  maintaining  them  while  here.  But  if  it  could 
charge  and  secure  payment  for  the  retium  passage,  it 
would  collect  two  fares  instead  of  one.  This  would  have 
made  the  transportation  of  an  excluded  alien  more  profit- 
able than  the  carrying  of  one  who  could  lawfully  enter. 
This  was  so  obvious  that  the  statute  not  only  required 
the  cost  of  their  passage  to  be  borne  by  the  transporta- 
tion company,  but  prohibited  the  making  of  a  charge,  or 
the  taking  of  security  for  the  return  passage,  which  might 
be  collected  or  enforced  at  the  end  of  the  journey. 

It  is  said,  however,  that  no  such  chaise  was  made  in 
New  York;  that  the  indictment  shows  only  the  case  of  an 
ordinary  S£de  of  a  round-trip  steerage  ticket  from  Bremen 
to  New  York,  and  that  what  was  lawfully  done  in  Ger- 
many cannot  be  punished  as  a  crime  in  New  York. 

The  statute,  of  course,  has  no  extra-territorial  opera- 
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tion,  and  the  defendant  cumot  be  indicted  liwe  for  ivhat 
he  did  in  a  fopeign  country.  American  Banana  Co.  ▼. 
United  ^Fruii  Co.,  213  U.  S.  347.  But  the  partifiB  in  0«- 
many  could  make  a  contract  which  would  be  of  fofce 
in  the  United  States.  When,  therefore,  in  Bremen,  tiie 
aliai  paid  and  the  ddendant  received  tlie  150  rubkB  for 
a  return  paesage  they  created  a  condition  wfaidi  was 
operattive  in  New  York.  If,  in  that  city,  the  company 
had  refused  to  hcmor  the  ticket  the  b&sel  could  there  hi^re 
enforced  his  ri^ts.  In  like  paanner,  ff  by  reascm  of  facts 
occurring  in  New  York,  the  statute  operated  to  <veBcnid 
the  contract,  the  rights  and  duties  Of  the  parties  coidd 
th^^  i)e  determined,  and  acts  of  commisoon  cnr  omissiai, 
Whidi,  as  a  resuH  of  tiie  rescission,  wwe  there  unlawfid, 
could  there  be  punished. 

If,  its  argued,  tiie  company  did  nothing  in  New  Yoik 
except  to  retain  money  whidi  had  been  lawfully  paid  in 
Germany,  the  result  is  not  different,  because,  under  libe 
circumstances,  non-action  was  equival^it  to  acticm.  The 
indictment  chfurges  that  on  December  16,  1010,  it  was 
found  that  the  aliens  had  been  unlawf ulfy  brou^t  ifito 
this  country.  The  company  at  once  was  under  the  duty 
of  taking  th^n  back  at  its  own  cost.  Instead  of  retumiBg 
to  them  the  money  previously  received  for  such  tran^or- 
tatioQ,  tiie  defendant  retained  it  up  to  the  dtfte  of  the 
indictment,  Aiml  3, 1011,  with  intent  tomakechaige  and 
seciu»  imymient  for  thdr  passes  to  Bremen.  This  reten- 
tion of  the  money,  witii  such  intent,  was  an  affirmatbe 
violation  of  the  statute.  The  company  coidd  not  take  ^ 
aliens  back  free  of  charge,  as  required  by  law,  and  at  ^ 
same  time  retain  the  fare  covering  the  «ame  trip. 

The  demurrer  admits  that,  with  knowledge  tiiat  it  we& 
bound  to  eorry  the  exduded  aliens  bade  aft  its  own  oest, 
the  defendant  in  New  York  made  a  chai^,  and  retainad 
the  150  rubles  with  intent  to  apply  that  money  in  aatis^ 
faction  thereof.    If  that  be  true  the  def endaoft  ^ated 
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the  statute  within  the  Southern  District  of  New  York, 
and  can  there  be  indicted  and  tried.  The  judgment  must 
therefore  be 

Reversfid. 


METROPOLITAN  WATER  COMPANY  v.  KAW 
VALLEY  DRAINAGE  DISTRICT  OF  WYAN- 
DOTTE COUNTY,  KANSAS. 

APFBAL  FROM  THE  CIBCX7IT  COURT  OF  THE  ITNITBD  STATES 
FOR  THE  DISTRICT  OF  KANSAS. 

No.  844.    Argaed  Januaiy  16,  1912.— Decided  Febmuy  19,  1912. 

A  dhecticm  in  the  mandate  that  the  court  below  proceed  in  accordance 
with  the  opinion  operates  to  make  the  opinion  a  part  of  the  mandate 
as  completely  as  though  set  out  at  length. 

On  appeal  from  a  mere  interlocutory  order  the  Circuit  Court  of  Ap- 
peals may  direct  the  bill  to  be  dismissed  if  it  appears  that  the  com- 
plainant is  not  entitled  to  maintain  his  suit. 

Where  the  Circuit  Court  of  Appeals  has  authority  to  make  a  ruling 
which  finally  disposes  of  the  case,  and  the  defeated  party  does  not 
successfully  prosecute  either  the  certification  of  the  question  of 
jurisdiction  to  this  court,  or  writ  of  certiorari  from  this  court,  the 
judgment  of  the  Circuit  Court  of  Appeals  remains  conclusive  upon 
the  parties  and  binding  upon  the  Circuit  Court  and  any  other  court 
to  which  the  case  can  be  taken.  Braum  v.  AUon  Water  Company, 
222  U.S.  325. 

The  Metropolitan  Water  Company,  a  corporation  of 
the  State  of  West  Virginia,  owned  lajid  which  the  Kaw 
Valley  Prainage  District,  a  corporation  of  the  State  of 
Kansas,  desired  to  acquire  for  public  purposes. 

Under  the  provisions  of  the  act  regulating  the  condra^ 
nation  of  land,  the  defendant  in  error  presented  to  the 


Digitized  by  VjOOQ IC 


620  OCTOBER  TERM,  1911. 

Statement  of  the  Caae.  223  U.S. 

Judge  of  the  District  Court  of  Wyandotte  County,  a 
petition  for  the  appointment  of  commissioners  to  value  the 
property  of  the  complainant  necessary  to  be  condemned 
for  drainage  purposes.  The  Water  Company  immediately 
filed  with  the  judge  a  petition  to  remove  the  case  to  the 
United  States  Circuit  Court.  After  argument  this  petition 
was  denied  and  commissioners  were  appointed.  The 
complainant  at  once  filed,  in  the  United  States  Circuit 
Court,  its  bill  in  aid  of  the  removal  proceeding  praying 
that  the  defendant  and  the  commissioners  be  enjoined 
from  further  prosecuting  the  condenmation  proceedings. 
Among  other  things  it  alleged  that  the  act  violated  the 
Fourteenth  Amendment  because  it  deprived  the  com- 
plainant of  its  property  before  judicial  ascertainment  of 
its  value  and  before  payment — ^in  that  when  the  report 
of  the  commissioners  was  filed  with  the  register  of  deeds, 
the  defendant,  on  paying  the  amount  of  the  award,  could 
take  possession  of  the  property;  and,  though  an  appeal 
to  the  District  Court  was  permitted,  the  defendant  could 
retain  possession  in  the  meantime  on  giving  bond  to  pay 
the  amount  of  the  verdict. 

To  this  bill  the  defendant  demurred,  and  after  a  hearing 
a  temporary  injunction  was  granted,  restraining  the  de- 
fendant from  proceeding  further  to  condenm  the  property 
of  the  complainant.  This  order  was  reversed  by  the 
Circuit  Court  of  Appeals,  which,  in  an  elaborate  opinion, 
held  that  the  statute  was  valid  and  that  imtil  an  appeal  was 
taken  from  the  award  of  the  commissioners  the  proceeding 
was  in  the  nature  of  an  inquest  to  detennine  damages, 
and  not  a  "suit"  within  the  meaning  of  the  Removal 
Statute,  and  therefore  not  removable  into  the  Federal 
court  thereunder  (186  Fed.  Rep.  315) 

The  mandate  directed  "that  the  order  granting  the 
injunction  be  reversed  and  that  the  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court  with 
directions  for  proceeding  in  accordance  with  the  opinion 
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of  this  court. "  On  the  return  of  the  mandate  the  Circuit 
Court  sustained  the  demurrer,  and,  in  allowing  the  appeal 
to  this  court,  certified  that  it  dismissed  the  bill  solely  on 
the  ground  of  the  want  of  jiuisdiction. 

Mr.  WiUard  P.  HaU  for  appellant. 

Mr.  L.  W.  Keplinger  and  Mr.  C.  W.  Trickett  for  appellees 
submitted. 

Mil  Justice  Lamab,  after  making  the  foregoing  state- 
ment, delivered  the  dpinion  of  the  court. 

While  in  form  this  is  an  appeal  from  the  decree  of  the 
Circuit  Court  for  the  District  of  Kansas,  it  is  really  an 
effort  to  review  a  decision  of  the  Circuit  Coiurt  of  Appeals 
of  the  Eighth  Circuit.  From  the  statement  of  facts  it 
is  manifest  that  in  dismissing  the  bill  the  Circuit  Court 
merely  applied  the  ruling  that  the  petition  for  the  ap- 
pointment of  commissioners  was  not  the  institution  of  a 
''suit''  within  the  meaning  of  the  Removal  Act.  If  there 
was  no  suit  which  could  be  removed,  it  was  not  possible 
to  maintain  a  bill  in  aid  of  removal  proceedings  thus 
decided  to  be  void.  When,  therefore,  the  Circuit  Coiurt 
followed  the  opinion  to  its  logical  conclusion  and  dis- 
missed the  bill,  it  did  only  what  it  was  boimd  to  do.  In 
obeying  these  directions  it  committed  no  error,  and  its 
decree  cannot  be  reversed,  even  if  it  should  appear  that 
the  Court  of  Appeals  erred  in  holding  that  the  condemna- 
tion proceedings  did  not  amoimt  to  a  suit  within  the 
meaning  of  the  Removal  Acts.  The  complainant  had 
another  remedy  to  test  the  correctness  of  that  decision. 
It  was  open  to  it  to  ask  the  Circuit  Court  of  Appeals  to 
certify  the  question  of  jurisdiction  to  this  court.  If  that 
motion  had  been  overruled,  the  complainant  had  the 
further  right  to  apply  for  a  writ  of  certiorari.    If  the  writ 
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had  been  granted,  the  question  of  juriscfiction  could  ba^ 
been  tested  here.  If  the  writ  of  certiorari  had  been  then 
denied,  the  complainant  would  have  remained  bound  by 
the  decision  of  the  Circuit  Court  of  Appeals  as  the  law  d 
the  case  which  could  be  changed  neither  by  the  Circuit 
Coiurt  directly,  nor  indirectly  by  the  reversal  of  a  decree 
properly  entered  in  pursuance  of  the  mandate  of  the 
appellate  court.  Aspen  Mining  A  S.  Co.  v.  Billings, 
160  U.  S.  31,  37. 

The  case  here  is  not  like  Globe  Newspaper  Co.  v.  Walker, 
210  U.  S.  .356,  3&1,  where  the  judgment  of  die  Circuit 
Court  that  the  declaration  was  ^'insufficient  in.  law'' 
(130  Fed.  Rep.  593),  was  reversed  by  the  Circuit  Court  of 
Appeals  and  remanded  ''for  further  proceedings  aocording 
to  law"  (140  Fed.  Rep.  305,  815).  At  the  trial  there  w^ 
a  veniict  for  the  plaintiff.  But  during  that  hearing  the 
defendant  moved  that  the  action  be  dismissed  because 
the  court  was  without  j  urisdiction.  It  was  held  that  from 
this  decision  an  appeal  could  be  taken  imder  §  5  of  the 
act  of  1891. 

The  case  is  ruled  by  Brown  v.  AUon  Water  Co.,  222  U.  S. 
325,  although  the  facts  there  weoDe  the  converse  of  those 
shown  by  the  preset  record.  There  the  Circuit  Court 
dismissed  the  bill  for  waivt  of  jurisdiction.  That  decree 
was  reversed  by  the  Court  of  Appeals.  After  tibe  filing 
oif  the  mandate  in  the  Circuit  Court,  a  final  decree  was 
entered  in  favor  of  the  complainant.  Thereupon  the  case 
was  brought  here,  the  judge  certifying  that  the  defendurts 
had  challenged  the  jurisdiction  of  the  court  as  a  Federal 
coiurt  to  hear  and  detemune  the  cause.  That  i^peal  was 
dismissed  on  the  ground  that  the  Circuit  Court  was  bound 
to  follow  the  decision  of  the  Circuit  Court  of  Aiqieals — 
it  being  said  (p.  332)  that  "if  error  was  conunitiied,  it  is 
not  for  the  Circuit  Court  to  pass  upon  that  question. 
The  Circuit  Court  could  not  do  otherwise  than  carry  out 
the  mandate  of  the  Circuit  Court  of  Appeals  and  could 
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not  refuse  to  do  so  on  the  ground  of  want  of  jurisdiction 
in  itself  or  in  the  appellate  court." 

It  is  urged  that  the  decision  in  the  AUon  Case  does  not 
Applji  because  in  it  there  had  been  a  final  decree  dismissing 
the  bill  for  want  of  jurisdiction,  while  in  the  present  case 
the  ruling  of  the  Circuit  Court  of  Appeals  was  made  on 
a  review  of  an  interlocutory  order,  from  which,  it  is  said, 
no  writ  of  certiorari  could  issue.  It  is  argued  that  the 
complainant  was  obliged  to  wait  until  a  final  decree  was 
entered,  and  then,  for  the  first  time,  its  right  of  appeal 
became  perfect,  under  §  5  of  the  act  of  1891  (26  Stat. 
827),  pennitting  cases  to  be  brou^t  to  this  court  on 
questions  of  jurisdiction. 

We  need  not  consider  when  a  writ  of  certiorari  may 
issue  to  review  decisions  on  interlocutory  orders  by  the 
Circuit  Court  of  Appeals,  for,  in  any  event,  its  judgment 
in  the  present  case  must  be  treated  as  equivalent  to  a 
direction  to  enter  a  final  decree  against  the  complainant 
for  want  of  jurisdiction.  It  is  true  that  the  mandate  did 
not  in  terms  make  such  an  order,  yet  its  dinection  that  the 
Circuit  Coiurt  "should  proceed  in  accordance  with  the 
opini<m"  opei^ated  to  make  the  o^nnion  a  part  of  the  man- 
date as  completely  as  though  it  had  been  set  out  at  length. 
Under  such  a  mandate  nothing  was  left  for  the  Circuit 
Court  to  do  except  to  dismiss  the  bill.  It  was  within  the 
power  of  the  Circuit  Court  of  Appeals  to  make  such  an 
order  on  an  appeal  from  an  interlocutory  order.  For, 
while  at  one  time  there  was  some  difference  in  the  rulings 
on  that  subject,  it  was  finally  settled  by  Smith  v.  Vtdean 
Iron  Works,  165  U.  S.  618,  that  on  appeal  from  a  mete 
interlocutory  order  the  Circuit  Court  of  Appeals  might 
direct  the  bill  to  be  dismissed  if  it  appeared  that  the 
complainant  was  not  entitled  to  maintain  its  suit,  /n  re 
Tampa  Suburban  R.  Co.,  168  U.  S.  583;  Ex  parte  National 
Enameling  Co.,  201  U.  S.  156,  162;  BiMseU  Co.  v.  Qothen 
Co.,  72  Fed.  B^.  545,  556-560. 
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It  follows,  therefore,  that  the  Cm;uit  Ck>iirt  of  Appeals 
had  authority  to  make  a  ruUng  which  finally  disposed  of 
the  case;  that  the  complainant  then  had  the  right  to  ask 
it  to  certify  the  question  of  jurisdiction,  and  if  that  was 
refused,  might  have  applied  to  this  court  for  a  writ  of 
certiorari.  Having  failed  successfully  to  prosecute  these 
remedies,  the  judgment  of  the  Circuit  Court  of  Appeals 
remained  conclusive  upon  the  parties  and  binding  upon 
the  Circuit  Court  and  every  other  court  to  which  the 
case  could  by  any  possibility  be  taken.  For  these  reasons, 
the  question  as  to  whether  there  was  a  suit  which  was 
removable  cannot  be  considered  and  the  appeal  must  be 

Dismissed. 


UNITED  STATES  v.  ELLICOTT. 

APPEAL  FROM  THE  COURT  OF  CLAIMB. 
No.  85.    Argued  December  7,  8,  1911.— Decided  February  20^  1912. 

The  general  rule  governing  appeals  is  applicable  to  appeals  from  the 
Court  of  Claims. 

A  judgment  is  not  generally  treated  as  final  until  a  motion  for  new 
trial  or  rehearing,  which  has  been  entertained  by  the  court,  has  been 
disposed  of;  in  such  a  case  the  time  for  appeal  runs  from  the  date  of 
such  disposition.  Kingman  v.  Western  Manvfactwring  Co,,  170  U.  8. 
676. 

When  there  is  an  irreconcilable  conflict  between  essential  provisions 
of  a  contract  for  building  and  the  specifications,  and  the  latter  cannot 
be  ignored,  the  contract  is  void  for  uncertainty  and  unenforceable. 

Where  a  bid  has  been  accepted  for  government  work  aft^r  the  ad- 
vertisement necessary  to  give  it  validity,  and  the  final  contract  con- 
tains specifications  materially  lessening  the  work  and  at  variance 
with  the  terms  of  the  contract  as  advertised,  the  contractor  cannot 
recover  damages  because  the  Government  abrogates  the  contract; 
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>  if  the  specifications  are  not  binding  on  the  Government,  the  con- 
tractor has  no  basis  Ux  recovery,  and  if  they  are  binding  the  con- 
tract varies  from  the  one  advertised  for  and  has  no  validity;  and  so 
held  as  to  a  bid  for  barges  for  the  Panama  Canal  Commission. 
44  Ct.  a.  127,  and  45  Ct.  Q.  469,  reversed. 

The  facts,  which  involve  the  construction  of  a  con- 
tract for  dredges  for  the  Panama  Canal  and  the  liability 
of  the  United  States  for  damages  for  abrogation  of  the 
same,  are  stated  in  the  opinion. 

The  Solicitor  Creneral,  with  whom  Mr.  Barton  Comeau 
was  on  the  brief,  for  the  United  States: 

This  appeal  was  prayed  in  apt  time. 

The  entry  and  entertainment  of  the  motion  for  a  new 
trial  suspended  the  judgment  itself,  and  not  merely  the 
running  of  the  limitation  as  to  appeals.  The  effect  of  the 
motion  was  to  make  the  judgment  a  mere  order  nisi,  not 
only  from  the  time  the  motion  was  entered,  but  from  the 
date  of  the  judgment  itself.  The  entertainment  of  such 
a  motion  relates  back  to  the  date  of  the  rendition  of  the 
judgment. 

In  Brockett  v.  Brockett,  2  How.  238;  Memphis  v.  Brown, 
94  U.  S.  715;  Aspen  Mining  &  Smelting  Co.  v.  Billings, 
150  U.  S.  31;  Voorhees  v.  Noye  Mfg.  Co.,  151  U.  S.  135; 
Kingman  v.  Western  Manufacturing  Co.,  170  U.  S.  675, 680, 
681,  a  final  judgment,  and  not  merely  a  verdict,  had  been 
rendered,  so  that  the  appellee's  suggestion  that  a  special 
rule  applies  in  the  case  of  appeals  from  judgments  of  the 
Court  of  Claims,  because  the  motion  for  a  new  trial  is 
not  made  in  such  coiurt  imtil  after  final  judgment,  is  with- 
out merit. 

The  writing  executed  by  the  parties  expresses  with 
seeming  clearness  an  agreement  for  the  construction  of 
barges  of  the  dimensions  shown  on  the  plan,  but  of  ma- 
terials of  the  size,  weight,  and  character  prescribed  by 
the  specifications;  and  the  fact  that  such  construction 
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would  require  bargee  of  greater  weight  than  was  noted 
on  the  plan  should  not  be  permitted  to  alter  the  i^ain 
meaning  of  the  language  used.  Oarriaon  v.  United  States, 
7  Wall.  688. 

When  the  terms  of  a  promise  admit  of  more  senses 
than  one,  the  promise  is  to  be  performed  in  that  sense  in. 
which  the  promisor  apprehended  at  the  time  the  promisee 
received :  such  is  the  established  rule  at  law,  as  wdl  as  in 
morals.     WhiU  v.  Hoyty  73  N.  Y.  505,  511. 

The  construction  here  urged  is  necessary  to  sustain 
the  validity  of  the  instrument,  for  dither  that  construc- 
tion or  the  one  urged  by  appdlee  must  be  adopted  if  the 
instrument  is  to  be  given  any  meaning  at  all;  and  if  the 
latter  construction  (that  is,  the  one  urged  by  appellee) 
should  be  adopted,  the  instrument  would  be  void  because 
the  Commission  would  have  had  no  power  to  make  such 
a  contract. 

At  most  the  impossibility  of  constructing  a  barge  of 
the  proposed  dimensions  and  specified  materiids  without 
e»eeding  the  weight  noted  on  the  plan  only  renders  the 
meaning  of  the  writing  ambiguous  and  imposes  on  the 
court  the  duty  to  ascertain  by  extrinsic  evidence  the  true 
intent  of  the  parties.  Accordingly,  the  Court  of  Claims 
erred  in  holding  as  a  matter  of  law  that  it  was  immaterial 
in  this  case  whether  or  not  the  evidence  showed  that  the 
minds  of  the  parties  never  met.  WdUcer  v.  Tucker j  70 
niinois,  527,  532;  G.  A  0.  Canal  Co.  v.  HUl,  15  Wall.  94; 
Moran  v.  Prather,  23  Wall.  492;  Beed  v.  Imuranoe  Co., 
95  U.  S.  23. 

If  the  instrument  must  be  construed  as  evidencing  an 
agreement  to  construct  the  barges  of  lighter  and  smaller 
materials  than  those  specified,  it  is  absolutely  void,  be- 
cause the  Canal  Conunissioners  had  no  authority  to  make 
a  contract  for  the  construction  of  a  barge  which  did  not 
conform,  at  least  substantially,  with  the  specifications  as 
to  the  wdght  imd  size  of  mateiials.   See  §  3709,  Rev.  Stat.; 
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Act  creating  the  Isthmian  Canal  Conuniflgiony  §7f  ^ 
Stat.  481 ;  Joint  resolution  iqiproved  June  25, 1900. 

This  case  does  not  fall  within  the  exceptions  to  any 
of  the  foregoing  declarations  of  the  rule  requiring  the  let- 
ting of  contracts  of  the  present  sort  only  after  competitive 
bidding.  Diat  of  Col.  v.  Bailey,  171  U.  S.  161;  McMvUen 
V.  Hojffrrumy  174  U.  S.  639;  Whitney  v.  Hud8onyQ9  Michi- 
gan, 189;  Noah  v.  St.  Pavl,  11  Minnesota,  174;  Over- 
shiner  V.  Jonesy  66  Indiana,  452;  Wickwire  v.  Elkhart, 
144  Indiana,  305;  People  v.  Board  of  Improvement,  43 
N.  Y.  227;  Peopk  v.  Van  NoH,  65  Barb.  331. 

Garfield  v.  United  States,  9d  U.  S.  242,  is  not  perti- 
nent. 

The  Commission  had  no  authority,  without  readver- 
tising,  to  enter  into  a  contract  for  barges  of  a  radicidly 
different  type  from  those  originally  specified.  Fanes 
Hardivare  Co.  v.  Erb,  54  Ari^ansas,  645;  Maeet  v.  Pttfs- 
hwrgh,  137  Pa.  St.  548;  Chippewa  Bridge  Co.  v.  Dwrand, 
122  Wisconsin,  85;  Packard  v.  Hayes,  94  Maryland,  283 
Detroit  Free  Press  Co.  v.  Auditors,  47  Michigan>  135 
LitOer  v.  Jayne,  124  Illinois,  123. 

Ey^i  if  the  writing  in  question  constituted  a  valid 
contract  to  construct  the  barges  of  lighter  and  smaller 
material  than  those  q^edfied,  yet  xmder  all  the  facts  and 
circumstances  of  the  case  such  contract  was  imconscion- 
able.  In  no  event,  therefore,  wbb  appellee  entitled  to 
more  than  nominal  damages.  Hume  v.  United  States, 
132  U.  S.  406,  412,  cithig  James  v.  Marfan,  1  Lev.  Ill; 
Thombcrow  v.  Whdtacre,  2  Ld.  Raym.  1164;  Baxter  v. 
Wales,  12  Massachusetts,  365. 

Mr.  James  Piper,  with  whom  Mr.  Francis  K.  Carey  and 
Mr.  A.  A.  HoehUng,  Jr.,  were  on  the  brief,  for  appellees: 

An  appeal  in  this  case  was  not  applied  for  by  defendant 
within  ninety  days  after  the  date  of  the  judgment;  and 
the  appeal  prayed  for  and  allbwed  was  not  from  the  judg- 
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ment  that  was  entered  in  the  case,  but  was  merely  from 
the  order  overrulmg  the  motion  for  a  new  trial. 

The  only  judgment  from  which  appellant  could  iMroperly 
appeal  is  the  final  judgment  of  the  Court  of  Claims,  and 
no  appeal  will  He  to  this  court  from  a  mere  order  of  the 
Court  of  Claims  overruling  the  motion  for  a  new  trial. 
KeUogg  v.  United  States,  19  Ct.  CI.  73;  Court  of  Claims, 
Rule  107. 

Appellant  could  have  filed  at  any  tune  within  ninety 
days  thereaft^  an  appUcation  for  the  allowance  of  an 
appeal,  and  such  appUcation  would  have  temporarily,  sus- 
pended the  further  running  of  the  time  incident  to  the 
filing,  consideration  and  disposition  of  a  motion  for  a 
new  trial.  United  States  v.  Ayres,  9  Wall.  609;  Roberts  v. 
United  States,  15  Wall.  384;  Rules  relating  to  appeals 
from  the  Coiui;  of  Claims. 

To  require  an  appellant  to  prosecute  its  rights  within 
the  statutory  period  would  impose  no  hardship  upon  the 
losing  party;  whereas,  to  support  the  contention  that,  at 
its  own  pleasure,  the  defendant  party  may  absolutdy 
revive  the  entire  statutory  period  of  ninety  dajrs  by  the 
filing  of  successive  motions,  is  contrary  to  the  language 
of  the  statute  and  would  impose  a  great  wrong  and  an 
unnecessary  hardship  upon  the  rights  of  appellee,  as  so 
adjudicated  by  the  court. 

The  judgment  should  be  aflSrmed. 

The  Coiurt  of  Claims  found  there  was  a  vaUd  contract 
that  the  United  States  breached,  whereby  appellee  was 
entitled  to  recover  damages;  these  finding?  of  fact  are 
conclusive,  and  the  only  question  proper  for  review  by 
this  court  is  whether  or  not  the  conclusion  of  law  thereon 
and  the  entry  of  judgment  by  the  coiui;  in  accordance 
therewith,  is  supported  and  justified  by  the  facts  as  so 
foimd. 

The  record  discloses  that  there  were  successive  adver- 
tisements made  by  defendant  for  procuring  these  barges 
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because  of  the  fact  that  the  bids  were  in  greater  amount 
than  defendant  desired  to  pay  therefor.  The  present 
contract,  imder  a  bid  which  was  satisfactory  in  price  to 
defendant,  was  entered  into,  but,  while  not  in  any  way 
departing  from  or  changing  the  subject-matter  of  the 
advertisement  or  specifications,  did  provide  for  a  barge 
Ughter  in  framing  and  plates. 

The  advertisement  simply  called  for  proposals  for  fur- 
nishing and  delivering  six  steel  diunp  barges;  hence  no 
contention  can  be  made  by  defendant  that  there  was  any 
departure  in  the  contract  from  the  subject-matter  of  the 
advertisement. 

So  long  as  the  subject-matter  of  the  advertisement  and 
specifications  be  not  departed  from,  there  can  be  modi- 
fications or  changes  in  respect  of  mere  detailed  matters 
incident  to  such  subject-matter.  IrUernalional  Co.  v. 
United  States,  13  Ct.  CI.  209;  McKee  v.  United  States,  12 
Ct.  CI.  604. 

The  Isthmian  Canal  Conmiission  has  authority  in  law 
to  make  a  valid  contract  the  terms  of  which  modify  the 
exact  terms  or  specifications  accompanying  an  advertised 
circular  asking  for  proposals  for  work  and  materials. 

As  for  the  reasons  for  public  advertisement  and  award- 
ing the  contract  to  the  lowest  bidder,  see  Dillon,  Mimicipal 
Corp.,  6th  Ed.,  1911,  §§  802,  809. 

There  was  no  statute  requiring  the  Isthmian  Canal 
Conmiission  to  advertise  for  bids  and  to  award  contracts 
to  lowest  responsible  bidder.  The  requirement  rests  on 
a  commimication  addressed  to  the  Commission  by  the 
President  on  April  1,  1905,  p.  483  Proceedings  of  the 
Isthmian  Canal  Commission,  in  response  to  which  the 
Commission  adopted  a  set  of  resolutions,  p.  492  Pro- 
ceedings, which  embodied  the  same  language  in  regard 
to  letting  contracts  as  contained  in  the  President's  com- 
mimication. 

Resolutions  passed  by  the  Commission  could  be  altered 
VOL.  ccxxiii — ^34 
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by  the  Commission.  They  have  not  the  binding  rffect 
of  a  statute. 

Granting  that  the  appellees  were  charged  with  notice 
of  the  resolution,  it  is  general  in  its  terms.  No  time  for 
advertising  is  mentioned  nor  what  the  advertisemeat 
should  contain,  which  certainly  indicates  that  the  Com- 
mission did  not  intend  to  restrict  itself.  Section  3709,  Rev. 
Stat.,  does  not  impose  the  limitations  on  the  Commission 
required  to  support  the  Government's  contention. 

The  members  of  the  Isthmian  Canal  Commission  are 
not  "ministerial  agents,''  comparable  to  agents  acting 
for  a  city  or  State  in  carrying  out  a  defined  piece  of  work 
in  a  limited  and  defined  manner. 

There  was  a  sufficient  advertisement  to  promote  econ- 
omy and  there  was  no  fraud  or  collusion. 

The  modification  was  not  so  material  that  the  barges 
contracted  for  were  not  advertised. 

These  questions  are  not  now  open  for  review. 

Convenience  requires  that  the  government  officials 
should  be  allowed  some  latitude  to  modify  specifications 
annexed  to  advertisements  when  the  contract  is  made 
and  also  to  modify  a  contract  after  it  is  made. 

The  Government  is  contending  for  a  decision  which 
will  make  it  impracticable  to  carry  on  its  business.  Modifi- 
cations are  the  rule.  The  Government  is  pleading  a  tech- 
nical disability  contrary  to  what  might  be  called  the  good 
business  faith  of  the  situation,  and,  like  all  pleas  of  this 
character,  it  is  necessary  that  the  disability  complained 
of  should  be  clearly  estabUshed. 

In  Harvey  v.  United  States^  a  case  which  was  heard  four 
times  in  the  Coiurt  of  Claims  and  twice  in  this  court, 
8  Ct.  CI.  501;  12  Ct.  CI.  141;  13  Ct.  CI.  322;  105  U.  S. 
671 ;  18  Ct.  CI.  470;  113  U.  S.  243;  under  similar  conditions 
to  this  the  Supreme  Court  apparently  adopted  the  lower 
court's  theory  that  the  contract  was  not  invalid  on  ac- 
count of  a  departure  from  bid  and  specifications,  but  held 
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on  equitable  grounds  that  it  should  be  reformed  on  ac- 
count of  having  been  entered  into  by  mutual  mistake. 

Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

Whether  or  not  the  United  States  is  responsible  in 
damages  because  of  a  refusal  to  permit  the  carrying  out 
of  an  alleged  contract  made  with  a  co-partnership,  the 
Ellicott  Machine  Company,  who  are  appellees,  for  the 
construction  for  the  Isthmian  Canal  Company  of  six 
steel  dump  barges  is  the  issue  here  required  to  be  decided. 
From  a  judgment  for  ten  thousand  dollars  entered  in  the 
Court  of  Claims,  in  favor  of  the  Ellicott  Machine  Com- 
pany, because  of  the  refusal  referred  to,  the  United  States 
took  this  appeal. 

It  will  conduce  to  a  clear  imderstanding  of  the  con- 
troversy to  fully  summarize  the  facts  found  below,  and 
we  proceed  to  do  so. 

After  two  unsuccessful  attempts  to  procure  satisfactory 
proposals  for  the  construction  and  delivery  of  the  six 
steel  dump  barges,  the  Isthmian  Canal  Commission,  by 
advertisement  and  specifications,  dated  May  29,  1906, 
invited  the  proposals  which  culminated  in  the  making 
of  the  alleged  contract.  One  of  the  clauses  of  the  adver- 
tisement reads  as  follows: 

''Preliminary  inspection  will  be  made  at  the  point  of 
manuf actmre  or  purchase  to  determine  whether  the  ma- 
terial meets  the  requirements  set  forth  in  the  specifica- 
tions and  final  inspection  will  be  made  at  the  point  of 

delivery  as  above." 

♦  ♦♦♦♦♦♦♦ 

In  the  specifications,  among  other  things,  it  was  re- 
cited as  follows: 

''The  following  specifications  and  requirements  are 
general  only  as  indicating  the  class  of  construction  de- 
sired. 
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"Barges  of  heavy  construction  for  rough  service,  built 
in  accordance  with  best  modem  marine  practice,  are  d^ 
sired. 

'*  Bidders  will  be  required  to  submit  with  their  pro- 
posals plans  in  suflBcient  detail  to  show  the  proposed  size 
of  members  and  details  of  construction." 

♦  ♦♦♦♦♦♦>» 

'*The  breadth  of  the  barges  should  not  be  less  than 
25  feet  nor  more  than  32  feet.  They  should  have  suflScient 
depth  and  length  to  carry  a  full  load  of  sand  on  a  draft 
of  not  more  than  8  feet,  and  with  not  less  than  30"  free- 
board when  loaded.  They  will  be  rectangular  in  plan, 
with  rake  at  each  end  about  11"  long.     .     .     .'' 

As  shown  by  an  excerpt  in  the  margin,^  the  weight  and 

1  FRAMING. 

Floor  beams  forward  and  aft  of  the  hoppers  and  in  the  rake  should  not 
be  less  than  10"  deep  and  extend  in  one  piece  to  the  turn  of  the  bilges. 
They  will  be  spaced  24"  center  to  center.  Frames  to  be  not  less  than 
3  l/2"  X  5  3/8"  angles  overlappmg  the  floors  not  less  than  18"  and  con- 
nected with  them  and  to  floor  beams  with  proper  gusset  plates.  Bilgee 
to  be  of  as  short  radius  as  it  is  practicable  to  bend  the  angles  and  plates. 

In  addition  to  the  transverse  bulkheads  mentioned  above  there  will 
be  a  watertight  bulkhead  at  each  end  of  each  rake. 

Transverse  water-tight  bulkheads  will  be  made  of  10.2  pound  plate 
with  double-riveted  lap  joints,  stiffened  with  vertical  angle  bare  3"  x 
3"  X  5  1/6"  spaced  2"  apart,  except  that  the  plates  forming  the  ends  of 
the  hoppers  will  be  of  21-pound  plate,  stiffened  with  4"  x  4"  x  3/8" 
angle  bars  spaced  2'  apart. 

In  the  space  forward  and  aft  of  the  hoppers  there  should  be  a  central 
longitudinal  bulkhead  of  10.2-pound  plate,  fastened  at  the  top  of  the 
floor  beams  and  deck  beams  by  4"  x  4"  x  3/8  "  angle;  it  will  be  stiffened 
by  vertical  3"  x  3"  x  5/l6"  angles,  spaced  2'  apart.  This  bulkhead 
should  extend  from  the  hoppers  to  each  end  of  the  barges. 

In  addition  to  this  bulkhead  there  will  be  2  longitudinal  lattice 
trusses,  one  on  each  side  midway  from  the  center  bulkhead  to  the  ade 
of  the  hull.  They  will  have  top  and  bottom  cords  of  3"  x  3"  x  5/16" 
angles  riveted  to  each  floor  and  deck  beam,  lattice  bars  to  be  3"  x  3" 
X  5/I6"  angles  made  in  double  panels  and  joined  top  and  bottom  with 
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dimensions  of  the  structural  materials  were  prescribed 
with  much  detail  under  the  head  of  **  Framing."  In  reply 
to  this  advertisement  appellee  submitted  a  proposal  to 
construct  the  desired  barges,  "subject  to  specifications 
of  Circular  310-C,  with  such  modifications  as  are  here 
shown  on  drawing  No.  2105,  dated  June  7,  submitted 
herewith."  The  plan  referred  to,  as  so  submitted,  showed 
the  outline  of  a  barge  101  feet  4  inches  long,  30  feet  wide, 
and  10  feet  6  inches  in  height,  and  a  note  on  it  read  as 
follows: 

"  Capacity  of  Bins — 350  Cu.  Yards.  Maximum  Loaded 
Draft  When  Carrying  350  Cu.  Yds.  Of  Material  Weigh- 
ing 3240  Lbs.  Per  Cu.  Yard,  Not  to  Exceed  8'— 0".'' 

After  examination  of  the  bids  by  F.  B.  Maltby,  Divi- 
sion Engineer  on  the  Canal  Zone,  that  ofiicial  returned 
the  bids  to  the  general  purchasing  ofiicer  of  the  Commis- 

proper  gusset  plates  with  not  less  than  3  rivets  in  each  landing.  These 
trusses  will  extend  from  the  hoppers  to  the  rake. 

In  the  rake  there  should  be  a  3"  x  3"  x  3/8"  angle  stanchion  secured 
to  each  deck  beam  and  floor  timber  on  line  with  the  said  trusses. 

Deck  beams  to  be  of  5"  x  3/8"  X  ^^rs  spaced  one  to  each  frame,  each 
beam  to  be  attached  to  its  frame  by  5/16"  gusset. 

Gunwales  to  be  not  less  than  4  l/2"  x  4  l/2"  x  7/l6"  angle  running 
inside  the  side  plating  and  below  the  deck. 

The  hull  plating  should  be  21-pound  on  the  bottom;  bilges  should  be 
21-pound;  the  side  plating  may  be  of  18-pound  plate  and  in  not  more 
thaji  2  streaks. 

The  deck  should  have  a  checkered  stringer  streak  on  each  side  30" 
wide  and  about  7/16"  thick;  remaining  deck  may  be  of  15-pound 
plating. 

All  plating  to  be  worked  '4n''  and  "out"  on  longitudinal  streaks; 
longitudinal  laps  to  be  double-riveted.  All  girth  seams  to  be  double- 
riveted  to  butt  straps. 

There  should  be  a  nosing  or  fender  streak  of  8"  x  8"  yellow  pine, 
supported  by  4"  x4"  x  3/8"  angles  top  and  bottom.  This  nosing 
should  extend  entirely  about  the  barge.  On  each  side  of  the  full  length 
there  should  be  a  second  fender  streak  of  the  same  section  about  3'  be- 
low the  deck. 
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8ion  in  Washington,  accompanied  by  a  letter  dated  June  26, 
1906.  Therein,  among  other  things,  Mr.  Maltby  said: 
"It  is  noted  that  the  drawing  submitted  by  the  EUicott 
Machine  Works  does  not  show  any  detail,  as  required 
by  the  specifications.  It  is  assumed,  however  (and  we 
should  insist  on  it),  that  the  framing  will  be  in  strict  ac- 
cordance with  our  specifications."  A  sketch  was  inclosed 
"showing  the  desired  arrangement  of  the  hinges  on  the 
hopper  doors  and  the  method  of  securing  timber  lining  to 
hoppers,"  and  various  suggestions  were  made  explanatory 
of  the  details  shown  on  this  sketch.  Thereupon  D.  W. 
Ross,  purchasing  officer,  prepared  and  transmitted  to  the 
Ellicott  firm  a  draft  of  contract  for  the  construction  and 
delivery  of  the  barges,  but  it  was  returned  with  the  su^es- 
tion  that  article  1  thereof  be  rewritten,  so  as  to  provide 
for  the  construction  of — 

"six  steel  dump  barges  in  accordance  with  specifications 
contained  in  Circular  No.  310-C  of  the  Isthmian  Canal 
Commission,  dated  May  29th,  1906;  with  such  modifica- 
tions as  are  shown  on  drawing  No.  2105,  dated  June  7th, 
1906,  and  subject  to  such  amendments  as  to  details  of 
hinges,  hoisting  gear  and  method  of  securing  timber  lining 
to  hoppers,  as  are  described  by  letter  of  F.  B.  Maltby, 
division  engineer,  dated  June  26th,  1906,  with  the  accom- 
panying sketch,  a  copy  of  which  specifications,  drawing, 
letter  and  sketch  are  attached  herewith  and  form  part 
of  this  contract." 

Jn  the  letter  returning  said  draft  of  contract,  it  was 
stated  that — 

"our  drawing  No.  2105  was  not  intended  to  show  working 
details,  but  solely  to  limit  the  conditions  of  displace- 
ments, load,  and  draft.  As  long  as  these  are  maintained 
we  shall  be  pleased  to  follow  such  reasonable  design  of 
working  details  in  arrangement  and  distribution  of  mate- 
rial as  Mr.  Maltby  or  his  inspector  may  require." 

Claimant  also,  at  the  request  of  said  Ross,  addressed 
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a  letter,  dated  July  27,  1906,  to  Maltby,  in  which  it  sub- 
mitted— 

"print  #  2105  revised  July  27th,  specifying  details  as 
called  for  in  your  letter  Jime  26th,  1906,  of  hinges,  hoist- 
ing gear  and  method  of  securing  timber  lining  to  hoppers.'' 

In  said  letter,  this  statement  also  was  made: 

''We  have  also  inserted  on  the  drawing  a  schedule  of 
displacement,  load  and  draft  showing  a  total  net  weight 
for  the  barge  of  260,000  pounds.  You  will  note  that  this 
corresponds  with  the  note  shown  on  print  originally  sub- 
mitted with  bid,  and  this  weight  may  be  distributed  in 
any  way  your  representative  may  desire.  '^ 

The  alleged  contract,  the  subject  of  this  controversy, 
was  then  executed,  F.  P.  Shonts,  chairman  of  the  Com- 
mission, signing  for  the  party  of  the  first  part.  Following 
a  recital  that  ''the  Isthmian  Canal  Commission,  for  and 
on  behalf  of  the  United  States  of  America  and  the  said 
Ellicott  Machine  Company,  had  covenanted  and  agreed, 
to  and  with  each  other,  as  follows."  The  first  article  of 
the  contract  was  inserted,  reading  as  follows: 

"Article  1.  That  the  said  Ellicott  Machine  Company 
shall  construct,  erect,  and  deUver  to  the  Isthmian  Canal 
Commission  at  Baltimore,  Maryland,  six  (6)  steel  dimip 
barges,  in  accordance  with  specifications  contained  in 
circular  310-<7  of  the  Isthmian  Canal  Commission,  dated 
May  29th,  1906,  with  such  modifications  as  are  shown 
on  drawing  No.  2105,  dated  June  7th,  1906,  and  revised 
July  27th,  1906,  outlined  in  letter  of  Ellicott  Machine  Com- 
pany dated  July  27th,  1906,  and  subject  to  such  amend- 
ments as  to  details  of  hinges,  hoisting  gear,  and  method 
of  securing  timber  Uning  to  hoppers  as  are  described  by 
letter  of  F.  B.  Maltby,  division  engineer,  dated  June  26, 
1906,  with  accompanying  sketch,  copy  of  which  specifica- 
tions, drawing,  letters,  and  sketch  are  attached  hereto 
and  form  a  part  of  this  contract." 

It  was  provided  in  article  3  as  follows: 
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"Article  3.  That  the  party  of  the  first  part,  by  its  duly 
authorized  agent,  shall  have  the  right  to  inspect  at  any 
time  during  the  process  of  construction  of  these  barges, 
any  and  all  material  and  workmanship  used,  or  to  be  used, 
in  said  construction,  and  such  inspection  of  said  barg^, 
and  of  the  material  used,  or  to  be  used,  in  the  construction 
thereof,  and  of  the  workmanship  thereon,  may  be  made 
by  the  party  of  the  first  part,  or  its  duly  authorized  agent, 
at  any  place  where  said  materials  may  be  found,  and  at 
the  places  of  construction  of  said  barges.  In  addition  to 
the  above,  when  said  barges,  or  either  of  them,  are  pro- 
nounced by  the  party  of  the  second  part  to  be  completed 
and  ready  for  final  inspection,  such  inspection  may  be 
made  by  the  party  of  the  first  part,  by  its  duly  authorized 
agent,  at  the  place  or  places  where  such  barges,  or  either 
of  them,  have  been  constructed,  such  inspection  being  for 
the  purpose  of  determining  whether  the  same,  or  either 
of  them,  meet  the  requirements  set  forth  in  the  letters, 
specifications,  and  blue  print  mentioned  in  article  1  hereof 
and  all  of  said  inspections,  whether  preliminary  or  final,  the 
party  of  the  first  part,  by  its  duly  authorized  agent,  shall 
have  the  right  to  reject  any  and  all  material  used,  or  to  be 
used,  in  the  construction  of  said  barges,  or  either  of  them, 
or  in  the  workmanship  thereon,  when,  in  the  judgment  of 
the  party  of  the  first  part,  by  its  duly  authorized  agent, 
the  same  or  any  part  thereof,  does  not  conform  to  the  re- 
quirements above  mentioned." 

In  article  8,  among  other  things  it  was  provided  as 
follows: 

''The  barges  herein  contracted  for  shall  be  completed 
in  accordance  with  the  specifications,  letter,  and  blue 
print  annexed  hereto  and  made  a  part  hereof,     .    .    ." 

By  article  9  it  was  agreed  that  payment  would  be  made 
of  the  stipulated  price  for  the  six  barges  ''upon  their  con- 
struction and  delivery  in  accordance  with  the  terms  of 
this  contract  and  the  papers  attached  hereto." 
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It  was  provided  in  the  last  article  of  the  contract  as 
follows: 

"Article  12.  If,  at  any  time,  during  the  prosecution  of 
this  work,  it  shall  be  found  advantageous  or  necessary 
to  make  any  change  or  modification  in  said  barges,  or 
either  of  them,  and  this  change  or  modification  should 
involve  such  alteration  in  the  specifications  as  to  character, 
quantity,  and  quality,  whether  of  labor  or  material,  as 
would  either  increase  or  diminish  the  cost  of  the  work, 
then  such  change  or  modification  must  be  agreed  upon 
in  writing  by  the  contracting  parties,  the  agreement  set- 
ting forth  fully  the  reasons  for  such  change,  and  giving 
clearly  the  quantities  and  prices  both  of  material  and 
labor  thus  substituted  for  those  specified  in  the  original 
contract,  and  before  taking  effect  must  be  approved  by 
the  chairman  of  the  Isthmian  Canal  Commission:  Pro- 
vided, That  no  pajonent  shall  be  made  unless  such  sup- 
plemental or  modified  agreement  was  signed  and  approved 
before  the  obligations  arising  from  such  modification  was 
incurred. " 

Two  days  after  the  execution  of  the  contract  claimants 
presented  to  the  Government  inspector  of  dredges  a  list  of 
materials  intended  to  be  used  by  them  in  the  construction 
of  said  barges,  but  upon  examination  of  said  list  it  was 
found  by  said  inspector  of  dredges  that  the  dredges  which 
the  claimants  proposed  to  construct  were  different  from 
those  described  in  circular  letter  and  specifications  310-C, 
set  forth  in  the  petition,  the  principal  component  parts 
or  members  being  reduced  in  weight,  size  and  power  of 
resistance,  and  thereupon  the  same  was  disapproved  by 
the  officers  of  the  Government.  Demand  was  thereupon 
made  that  the  claimants  should  adhere  to  the  original 
specifications,  which  they  refused  to  do,  and  as  a  result, 
the  United  States  abrogated  the  contract. 

Soon  afterwards  this  suit  was  commenced.  By  the 
petition  judgment  for  thirty  thousand  dollars  was  de- 
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manded  as  the  ''gains  and  profits,  which  claimants  would 
have  made  had  they  constructed  the  barges  m  accordance 
with  the  contract  as  the  terms  of  that  mstrument  were 
construed  by  the  contracting  firm."  The  Court  of  Claims, 
as  already  stated,  gave  judgment  against  the  United 
States  for  the  sum  of  ten  thousand  dollars.  There  is 
no  statement  in  the  findings  as  to  the  loss  sustained  by 
the  claimants.  Evidently,  however,  the  conclusion  to 
award  the  sum  stated  was  based  upon  the  hypothesis 
mentioned  in  the  closing  paragraph  of  the  opinion  of  the 
court  below,  reading  as  follows: 

''In  consideration  of  all  of  the  facts  in  the  case,  and  in 
view  of  the  difference  between  the  cost  of  doing  certain 
work  and  what  claimants  were  to  receive  for  it,  making 
reasonable  deduction  of  the  less  time  engaged  and  release 
from  the  care,  cost,  risk,  and  responsibiUty  attending  a 
full  execution  of  the  contract,  the  court  decides  that 
claimants  are  entitled  to  recover  as  profits  the  sum  of 
$10,000,  and  accordingly  judgment  against  the  defendants 
for  said  amoimt  is  hereby  ordered." 

A  motion  to  dismiss  the  appeal  first  requires  attention. 
The  facts  are  as  follows: 

The  judgment  against  the  United  States  was  entered 
on  May  18,  1908.  Eighty-four  days  afterwards,  on 
August  10,  1908,  defendant  filed  a  motion  for  a  new  trial. 
This  motion  was  argued  and  submitted  on  November  23, 

1908,  and  was  overruled  on  January  4,  1909,  in  the  term 
which  began  on  December  7,  1908.  Seventeen  days 
afterwards,  on  January  21,  1909,  the  United  States  filed 
a  motion  to  amend  the  findings  of  fact;  on  February  8, 

1909,  the  motion  was  argued  and  submitted;  and  on 
February  15,  1909,  the  motion  was  overruled  in  part  and 
allowed  in  part.  Ten  days  afterwards,  on  February  25, 
1909,  the  United  States  made  application  for  and  gave 
notice  of  an  appeal  ''from  the  judgment  rendered  in  the 
above  entitled  cause  on  the  fourth  day  of  January,  1909." 
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The  grounds  for  the  motion  to  dismiss  are  these:  (a) 
that  the  appeal  was  not  taken  within  ninety  days  after 
judgment,  (Rev.  Stat.,  §  708),  and  (6)  that  the  appeal 
prayed  for  and  allowed  was  not  from  the  judgment  of 
January  4,  1909,  "but  was  merely  from  the  order  over- 
ruling the  motion  for  a  new  trial." 

The  motion  is  without  merit.  The  general  rule  govern- 
ing the  subject  of  prosecuting  error  or  taking  appeals 
from  final  judgments  or  decrees  is,  we  thmk,  applicable 
to  judgments  or  decrees  of  the  Court  of  Claims,  and  that 
rule  treats  a  judgment  or  decree  properly  entered  in  the 
cause  as  not  final  for  the  purposes  of  appeal  until  a  motion 
for  a  new  trial  or  a  petition  for  rehearing,  as  the  case  may 
be,  when  entertained  by  the  court,  has  been  disposed  of  ; 
and  the  time  for  appeal  begins  to  run  from  the  date  of  such 
disposition.  Kingman  v.  Western  Manufacturing  Company, 
170  U.  S.  675,  680,  681.  It  is,  we  think,  also  manifest 
that  the  appeal  was  taken  upon  the  hypothesis  just  stated 
that  the  judgment  entered  did  not  become  a  final  judg- 
ment for  the  purposes  of  appeal  until  the  motion  for  a 
new  trial  had  been  disposed  of.  Texas  &  Pacific  Railway 
Company  v.  Murphy,  111  U.  S.  488. 

Coming  to  the  merits.  The  claimant  in  effect  reiterates 
in  the  argument  at  bar  the  position  taken  by  the  court 
below  in  the  opinions  by  it  rendered,  reported  in  45  Ct. 
CI.  469  and  44  Ct.  CI.  127.  We  shall,  therefore,  dispose 
of  the  case  by  reviewing  the  opinions  of  the  court  below. 

In  the  opinion  delivered  upon  the  original  hearing  it 
was  observed  that  ''the  litigation  in  this  case  resulted 
from  what  seems  to  have  been  an  apparent  misunder- 
standing by  the  agents  of  the  defendants,  as  to  certain 
changes  in  the  terms  of  an  original  advertisement  for  bids 
for  the  construction  of  the  said  six  steel  dump  barges  of  a 
specified  size,  strength,  and  weight,"  etc.  It  was,  however, 
held  that  the  contract  was  clear  and  unambiguous  in 
terms,  and  that  the  evidence  revealed  "  a  degree  of  negli- 
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genoe  on  the  part  of  the  agents  of  the  defendants  from 
which  they  cannot  be  allowed  to  extricate  themselves  by 
the  abrogation  of  a  duly  executed  contract  in  order  to  shield 
themselves  from  responsibility.''  The  claimants,  it  was 
said,  in  their  second  bid,  made  part  of  the  contract,  had  in 
detail  specifically  set  forth  the  strength,  weight  and  meas- 
lU'ement  of  the  barges,  and  that  ''the  only  difference  in 
the  barges  which  the  claimant  proposed  in  its  contract  to 
construct  under  its  bid  was  a  difference  in  weight  of 
framing  and  plates  from  those  contained  in  the  adver- 
tisement of  the  defendant's  circular  No.  310-C."  The 
claimants,  however,  it  was  further  observed,  had  called 
the  attention  of  the  defendant  to  the  great  difference  be- 
tween its  then  bid  and  the  prior  bid,  and  before  the  execu- 
tion of  the  contract  had  noted  on  the  blue  print  submitted 
by  them  and  attached  to  the  contract  ''the  net  wei^t 
of  the  barges,"  and  stated  that  "this  weight  was  to 
be  distributed  in  such  manner  as  the  defendants  might 
instruct."  The  printed  specifications,  it  was  held,  al- 
though made  part  of  the  contract,  could  not  govern, 
since  the  letter  of  claimants  of  July  27  and  the  blue  print 
would  have  to  be  entirely  ignored.  It  was  also  said  that 
the  materials  proposed  to  be  used  by  the  claimants  in 
the  construction  of  the  barges,  although  "reduced  in 
weight,  size,  and  power  of  resistance"  from  those  pre- 
scribed by  the  specifications,  did  not  constitute  "a  sub- 
stitution of  different  strength  and  material  for  those 
provided  in  the  specifications  of  the  defendant  as  to  the 
maimer  of  constructing  the  barges,"  but  was  "rather  a 
modification  thereof." 

We  have,  however,  reached  the  conclusion,  as  well 
from  the  fact  that  the  specifications  were  expressly  made 
part  of  the  contract  as  from  various  provisions  of  the  con- 
tract which  we  have  excerpted  that  it  cannot  in  reason 
be  held  that  the  specifications  must  be  ignored,  and  as 
they  cannot,  therefore,  be  treated  as  having  been  abro- 
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gated^  it  inevitably  follows  that  the  alleged  contract  should 
have  been  held  void  for  uncertainty. 

It  is,  we  think,  in  reason,  impossible  to  construe  the 
"modifications"  referred  to  in  the  first  article  of  the  con- 
tract as  having  relation  to  the  dimensions,  etc.,  of  the 
material  so  specifically  described  in  the  portions  of  the 
specifications  embraced  under  the  heading  "Framing," 
since  in  that  event  a  clear  inconsistency  would  arise  be- 
tween the  terms  of  that  article  and  the  terms  of  the  speci- 
fications, also  constituting  part  of  the  contract.  And 
although  this  conclusion  is,  we  think,  so  certain  as  to 
require  no  additional  demonstration  than  the  mere  con- 
sideration of  the  terms  of  the  two  provisions,  its  conclu- 
siveness is  in  addition  convincingly  shown  by  an  analysis 
of  the  contract  as  a  whole.  The  provision  of  article  3  in 
regard  to  the  right  of  the  Government  at  any  time  during 
the  progress  of  the  work  on  the  barges  to  inspect  all  the 
material  furnished  clearly  imports  that  the  contract  had 
precisely  settled  the  character  of  such  material.  So  also 
does  the  provision  in  the  same  article  in  regard  to  final  in- 
spection, wherein  it  is  provided  "such  inspection  being  for 
the  purpose  of  determining  whether  the  same,  or  either 
of  them,  meet  the  requirements  set  forth  in  the  letters, 
specifications,  and  blue  prints  mentioned  in  article  1 
hereof,  and  all  of  said  inspections,  whether  preliminary  or 
final,  the  party  of  the  first  part,  by  its  duly  authorized 
agent,  shall  have  the  right  to  reject  any  and  all  material 
used,  or  to  be  used,  in  the  construction  of  said  barges,  or 
either  of  them,  or  in  the  workmanship  thereon,  when,  in 
the  judgment  of  the  party  of  the  first  part,  by  its  duly 
authorized  agent,  the  same  or  any  part  thereof,  does  not 
conform  to  the  requirements  above  mentioned.  Again, 
prominence  is  given  in  article  8  to  the  fact  that,  in  the 
construction  of  the  barges,  the  specifications  are  to  be  given 
effect,  the  provision  being  that  "the  barges  herein  con- 
tracted for  shall  be  completed  in  accordance  with  the  speci- 
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fications,  letter  and  blue  print  annexed  hereto  and  made 
a  part  hereof.  .  •  .''  So,  also,  in  article  9,  payment 
is  to  be  made  only  when  the  barges  have  been  constructed 
and  delivered  ''in  accordance  with  the  terms  of  this  con- 
tract and  the  papers  attached  hereto,"  of  which  papers 
the  specifications  formed  a  part.  Article  12  also  clearly 
negates  the  conception  that  it  could  have  been  intended 
by  the  parties  that  material  parts  of  the  specifications 
should  be  treated  as  not  forming  a  portion  of  the  contract, 
although  declared  by  its  terms  to  be  a  part  thereof,  since 
the  binding  efficacy  of  the  specifications  as  to  material  is 
therein  emphasized.  The  article,  in  substance,  provided 
that  no  change  or  modification  ''involving  an  alteration 
in  the  specifications  as  to  character,  quantity  and  quality, 
whether  of  labor  or  material,  as  would  either  increase  or 
diminish  the  cost  of  the  work"  should  be  made  imless 
''agreed  upon  in  writing  by  the  contracting  parties,  the 
agreement  setting  forth  fully  the  reasons  for  such  change, 
and  giving  clearly  the  guavHties  and  price  both  of  material 
and  labor  thvs  mbatituted  for  those  specified  in  the  original 
contract,'^  etc.  Manifestly,  this  article  was  drawn  upon 
the  conception,  not  that  the  contract  did  not,  but  that  it 
did,  specifically  provide  as  to  what  material  should  be 
furnished  for  the  work,  and  no  other  source  could  be 
resorted  to  for  light  as  to  the  material  contracted  to  be 
supplied  than  the  specifications  which  it  is  now  urged 
ought  by  construction  to  be  removed  from  the  contract. 

Thus  viewing  the  contract  as  a  whole  and  determining 
that  the  specifications  so  far  as  the  "Framing"  schedule 
is  concerned  should  have  been  treated  as  unaffected  by 
the  provisions  of  article  1,  it  is  evident  that  there  was 
a  conflict  so  irreconcilable  between  essential  provisions  of 
the  assumed  contract  as  to  render  it  impossible  to  enforce 
it  as  an  agreement  between  the  parties.  This  result  of  the 
absolutely  antagonistic  and  destructive  character  of  es- 
sential provisions  of  the  contract,  one  upon  the  other,  can 


Digitized  by  VjOOQ IC 


ONTARIO  LAND  CO.  v.  WILFONG.  643 

223  U.S.  Syllabus. 

only  be  escaped  by  indulging  in  one  of  two  hypotheses, 
either  that  the  terms  of  the  advertisement  and  specifica- 
tions as  incorporated  in  the  assumed  contract  overshad- 
owed and  virtually  destroyed  the  proposals  resulting  from 
the  bid  of  the  claimant,  which  also  was  incorporated  in  the 
contract,  or  conversely  that  the  proposals  which  the  bid 
embraced  had  the  effect  of  setting  at  naught  the  provisions 
of  the  specifications.  But  if  the  first  assumption  were 
indulged  in,  it  would  clearly  result  that  there  was  no  right 
to  recover,  since  that  right  is  based  upon  the  theory  that 
the  specifications  are  not  binding  and  need  not  be  com- 
plied with;  and  if  the  second  were  indulged,  the  same 
result  would  follow,  since  it  would  then  come  to  pass  that 
the  contract  was  so  irresponsive  to  and  destructive  of 
the  advertised  proposals  as  to  nullify  them,  and  therefore 
cause  it  to  result  that  the  contract  was  one  made  without 
the  competitive  bidding  which  was  necessary  to  give  it 
validity. 

Under  the  circumstances,  therefore,  the  court  erred  in 
treating  the  contract  as  a  valid  agreement  and  in  awarding 
judgment  against  the  United  States. 

Judgment  reversed. 


ONTARIO  LAND  COMPANY  v.  WILFONG. 

APPEAL  PROM  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 
NINTH  CIRCUIT. 

No.  160.    Argued  January  24, 1912.— Decided  February  26, 1912. 

Where  the  bill  attacks  the  constitutionality  of  the  state  law  as  applied 
by  the  state  court,  and  the  application  of  a  case  heretofore  decided 
by  this  court  runs  to  the  merits,  the  motion  to  dismiss  will  be  denied. 

The  refusal  of  the  courts  of  the  State  to  consider  as  essential  to  pro- 
ceedings to  foreclose  tax  liens  certain  ministerial  duties,  the  omis- 
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sioo  of  whkh  csn  in  no  way  affect  tlie  rights  of  the  fjruiwrtj  hoUer, 
does  not  amoant  to  denial  of  doe  process  of  law. 

The  tax  laws  of  the  State  of  Washington  involved  in  this  case  are 
dear  and  simple  in  theb  requirements;  and  the  judgment  of  the 
Supreme  Court  of  that  State  attacked  in  this  suit  did  not  deprive 
plaintiff  in  error  of  his  property  without  due  process  of  law,  either 
because  of  lack  of  oomplianoe  with  the  statute  <v  of  suffickncr  of 
notice  to  the  owner  <v  description  of  the  property.  Oniano  Lni 
Co,  V.  Yardy,  212  U.  S.  152. 

Where  a  decision  is  based  on  two  grounds  either  cl  which  is  sufficient 
to  sustain  it,  neither  is  obiter.  Union  Pacific  R.  R.  Co.  v.  Mwm 
City  R.  R.  Co.,  222  U.  S.  237. 

171  Fed.  Rep.  51,  affirmed. 

The  facts,  which  involve  the  validity  under  the  Four- 
teenth Amendment  of  certain  tax  proceedings  in  the 
State  of  Washington,  are  stated  in  the  opinion. 

Mr.  Arcadius  L.  Agatin,  with  whom  Mr.  William  W. 
BiUson  was  on  the  brief,  for  appellant : 

Lack  of  adequate  description  renders  tax  titles  void 
and  the  question  is  not  foreclosed  by  former  decisioDS. 
The  Ontario  Land  Co.  v.  Yordy,  212  U.  S.  152;  44  Wash- 
ington, 239,  does  not  control  this  case. 

The  question  in  the  Yordy  Case  did  not  depend  upon 
the  sufficiency  of  description  at  all,  and  that  question  was 
not  involved,  except  as  an  abstract  question.  In  this 
case  the  question  of  description  is  vital,  as  a  question  of 
jurisdiction  and  not  as  a  question  of  due  process. 

The  Washington  tax  proceeding  is  purely  in  rem.  The 
divestment  of  title  through  such  a  proceeding  is  mani- 
festly impossible  without  a  description  of  the  property 
affected. 

The  tax  summons,  notice,  judgment  and  tax  deeds  are 
absolutely  void  for  want  of  description. 

Jurisdictional  and  other  defects  render  tax  judgment 
and  deeds  nuU  and  void.  The  judgment  is  void  because 
of  failure  to  file  appUcation. 

By  §  4878,  Bal.  Code,  under  which  service  was  at- 
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tempted  to  be  made  in  the  tax  proceedings  here  involved, 
the  requirement  for  filing  the  complaint  before  publica- 
tion is  jurisdictional.  Barber  v.  MorriSy  37  Minnesota, 
194;  Murphy  v.  LyonSy  19  Nebraska,  689;  28  N.  W.  Rep. 
328;  Anderson  v.  Cobum,  27  Wisconsin,  558;  Witt  v.  Meyer y 
69  Wisconsin,  595;  17  Ency.  PI.  &  Pr.  51-56;  Kelber,  Void 
Judicial  Sales,  §  122;  35  N.  W.  Rep.  25;  61  Wisconsin,  185; 
99  Missomi,  638;  McManus  v.  Morgan,  80  Pac.  Rep.  786; 
Klenk  v.  Byme,  143  Fed.  Rep.  1008. 

Failure  to  file  certificate  of  delinquency  was  fatal  to 
jiuisdiction.  Barber  v.  Morris,  37  Minnesota,  194;  33 
N.  W.  Rep.  559;  Galjnn  v.  Page,  18  Wall.  350. 

The  tax  judgment  is  void  for  want  of  jurisdiction,  be- 
cause the  tax  sununons  is  not  in  conformity  to  law.  The 
summons  does  not  inform  the  defendants  that  any  com- 
plaint was  filed  in  court,  or  that  it  was  filed  at  all.  In 
tax  foreclosure  proceedings,  the  form  of  summons  and  its 
contents  must  conform  to  §  4878,  Bal.  Code.  Williams  v. 
Pittocky  35  Washington,  271;  Woodham  v.  Andersony  32 
Washington,  500;  McManus  v.  Morgany  80  Pac.  Rep.  786; 
Bartds  v.  Christianson,  90  Pac.  Rep.  658. 

The  failure  in  the  summons  to  state  that  the  complaint 
has  been  filed  is  a  substantial  departiu'e  from  the  statu- 
tory requirements  for  a  summons,  and,  therefore,  the 
court  acquired  no  jurisdiction  to  enter  judgment  and 
the  judgment  entered  thereon  is  wholly  void.  Brown  on 
Jurisdiction,  §  41;  Wade's  Law  of  Notice,  2d  ed.,  §  1030; 
26  Am.  &  E.  Ency.  Law,  p.  692;  Sutherland  on  Statutory 
Const.  454-455;  Maxwell  on  Interpretation  of  Statutes, 
333-337;  Blackwell  on  Tax  Titles,  287, 288;  Odell  v.  Camp- 
bdl,  9  Oegon,  298,  305;  Lynam  v.  Milton,  44  California, 
630;  Hayes  v.  Lewis,  21  Wisconsin,  663;  Kendell  v.  Wash- 
bum,  14  How.  Pr.  380;  Durham  v.  BetterUm,  79  Texas, 
223;  Femekes  v.  Case,  75  Iowa,  152;  Black  v.  Clendinin, 
3  Montana,  44;  CauUdns  v.  Miller,  55  Nebraska,  601; 
Delaware  v.  Bank,  77  S.  W.  Rep.  628  (Tex.);  20  Ency. 
VOL.  ccxxiii — ^35 
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PL  &  Pr.  1115;  Cleffem  v.  Tondimon,  62  Minnesota, 
197. 

The  judgment  is  void  because  the  summons  required 
answer  "within  60  days  after  first  publication"  instead 
of  "within  60  days  after  the  date  of  the  first  publication." 
Woodham  v.  Anderson^  32  Washington,  500;  Thompson  v. 
RohUnSy  32  Washington,  149;  Bailey  v.  Hood,  80  Pac. 
Rep.  559;  Dolan  v.  Jones,  79  Pac.  Rep.  640;  Young  v. 
Droz,  80  Pac.  Rep.  810. 

The  tax  deeds  are  void  because  no  notice  of  sale  was 
posted  or  otherwise  given  as  required  by  statute  under 
which  the  deeds  were  executed.  Bal.  Code,  §  1756.  This 
requirement  is  mandatory,  and  the  failure  to  observe  it 
makes  the  sale  void.  Martin  v.  Barbour,  140  U.  S.  634; 
McCord  V.  SuUivan,  80  N.  W.  Rep.  989;  Olson  v.  Bagley, 
37  Pac.  Rep.  37;  Sweigle  v.  Gates,  84  N.  W.  Rep.  481; 
Blackwell  v.  First  National  Bank,  63  Pac.  Rep.  43;  Baum- 
gardner  v.  Fowler,  34  Atl.  Rep.  537;  Olson  v.  PhUlips,  80 
Miimesota,  339;  Rustin  v.  Merchants,  &c.,  47  Pac.  Rep. 
300;  Alexander  v.  Gordon,  101  Fed.  Rep.  91,  96;  Black  on 
Tax  Titles,  205;  2  Cooley  on  Taxation,  928-930  (3d  ed.). 

The  record  in  the  case  at  bar  is  entirely  silent  as  to 
notice  of  the  sale  being  posted.  This  being  so,  the  fact 
should  be  deemed  established  that  there  was  no  such 
notice,  because  the  burden  is  on  the  tax  purchaser  to 
show  that  the  notice  was  posted,  and  objection  to  their 
introduction  in  evidence  on  that  ground  should  be  sus- 
tained. Williams  v.  Peyton,  4  Wheat.  77;  Ransom  v. 
Williams,  2  Wall.  313;  State  v.  Inhabitants,  52  Atl.  Rep. 
238;  Black  on  Tax  Titles,  2d  ed.,  §§  346,  443;  2  Cooley  on 
Taxation,  915,  916. 

The  burden  of  proof  as  to  notice  of  sale  is  not  changed 
by  Bal.  Code,  §  1767,  supra. 

This  statute  only  makes  the  tax  deed  evidence  of  the 
proceedings  at  the  sale;  such  as,  that  the  sale  was  on  Satur- 
day, that  it  was  at  public  auction  and  to  the  person  offe^ 
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ing  to  pay  the  amount  for  the  least  quantity  of  land, 
that  it  was  between  the  hours  of  9  a.  m.  and  4  p.  m.,  etc. 
The  rule  of  evidence  provided  by  the  statute  quoted  does 
not  relate  to  any  proceedings  prior  to  the  sale.  2  Cooley 
on  Taxation,  3d  ed.,  1006;  Wilson  v.  Lemon,  23  Indiana, 
433;  Breewman  v.  Bingham,  5  N.  Y.  366;  Westbrook  v. 
WiUey,  47  N.  Y.  458;  Carpenter  v.  Skinners,  41  Pac.  Rep. 
473  (Cal.);  Kepley  v.  Fouke,  58  N.  E.  Rep.  303  (111.); 
King  v.  Cooper,  38  S.  E.  Rep.  924  (N.  Car.);  Johnson  v. 
Harper,  18  So.  Rep.  198  (Ala.);  Camham  v.  Sieber,  82 
Pac.  Rep.  592  (Colo.);  Pelham  v.  Beggs,  72  Pac.  Rep. 
1077  (Colo.)  ;Ayer  v.  DUlard,  33  So.  Rep.  714  (Fla.). 

Mr.  Benjamin  S.  Grosscup,  with  whom  Mr.  Ira  P. 
Englehart  was  on  the  brief,  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Suit  to  quiet  title  to  certain  real  estate  situate  in  North 
Yakima,  State  of  Washington,  against  certain  tax  deeds 
issued  to  appellees  by  the  coimty  treasurer  of  Yakima 
County. 

It  was  brought  in  the  Circuit  Court  for  the  Eastern 
District  of  Washington,  Southern  Division.  A  decree 
was  entered  in  favor  of  appellant.  162  Fed.  Rep.  999. 
It  was  reversed  by  the  Circuit  Court  of  Appeals.  171 
Fed.  Rep.  61. 

The  case  depends  upon  the  sufficiency  of  the  tax  deeds 
which  appellant  assails  in  its  bill,  after  averments  of 
diversity  of  citizenship,  alleging  the  following:  The  land 
is  part  of  Capitol  Addition  to  North  Yakima  and  is 
designated  on  a  plat  thereof  as  "Reserved."  It  appears 
from  the  plat  which  is  attached  to  the  bill  that  the  tract 
is  surrounded  by  blocks,  the  lines  of  which  and  of  the 
streets,  if  extended  over  the  tract,  would  constitute  ft 
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blocks  352,  372,  353  and  373.  The  "Reserved"  was 
platted  as  Herman's  Addition  and  a  plat  duly  recorded  in 
the  office  of  the  county  recorder  of  Yakima  County  on  th^ 
eighth  of  December,  1904,  and  since  the  execution  and  re- 
cording of  the  plat  the  "Reserved"  has  not  been  oth^wise 
known  or  designated  than  by  lots  and  blocks,  according 
to  the  recorded  plat.  Before  the  recording  of  the  plat 
the  "Reserved"  tract  was  not  known  or  designated  by 
any  other  than  that  name,  and  as  a  matter  of  fact  there 
were  not  upon  the  map  blocks  or  lots  designated  as  blocks 
352,  372,  353  and  373,  nor  any  block  or  parcel  of  land  to 
which  such  description  could  be  made  to  apply,  and,  it  is 
averred  that,  therefore,  the  description  in  the  tax  proceed- 
ings were  utterly  void  on  its  face  for  the  reason  that  it 
does  not  describe  any  land. 

In  1901  Yakima  Coimty  commenced  proceedings  in 
the  Superior  Court  of  Yakhna  Co\mty,  the  county  being 
plaintiff  and  Edward  Whitson  and  a  large  number  of  other 
persons  were  named  as  defendants,  which  included,  among 
other  lands,  blocks  352,  353, 372  and  373,  Capitol  Addition 
to  North  Yakima.  The  proceedings  purported  to  be 
under  the  laws  of  Washington  for  the  foreclosure  of  tax 
hens  and  culminated  in  a  judgment  and  tax  deeds.  A 
pretended  sunmions  and  notice  were  issued  and  published, 
but  neither  appellant  nor  any  person  was  ever  made  or 
named  a  party  defendant  in  the  proceedings,  either  in  the 
application  for  judgment  or  in  the  tax  summons  or  notice 
as  filed  or  pubUshed  nor  in  the  tax  judgment,  and  the 
owners  of  the  blocks  were  designated  as  "unknown." 
The  judgment  was  entered  by  default,  and  neither  ap- 
pellant nor  any  other  person  ever  appeared  dt  answered 
in  the  proceeding. 

Appellees'  claim  of  title  rests  exclusively  on  the  tax 
judgment  and  deeds  and  is  based  upon  a  certain  decision 
of  the  Supreme  Court  of  the  State  in  a  case  in  ^^ch 
appellant  was  plaintiff  and  one  Jay  Yordy  et  al.  were 
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defendants,  which  case  involved  lands  within  the  tract 
designated  "Reserved"  herein,  the  decision  of  which  was 
based  ''upon  pretended  principles  of  law  which  the  court 
in  that  case  applied  in  palpable  violation  of  the  provisions 
of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States/' 

It  is  alleged  that  by  the  'law  of  the  land'  in  order  to 
constitute  a  proper  and  legal  notice  under  the  Fourteenth 
Amendment  it  is  necessary  that  in  a  tax  proceeding  in  rem 
the  description  of  the  property  sought  to  be  sold  must  be 
so  full  and  clear  as  to  disclose  to  persons  of  ordinary  in- 
telligence, without  resort  to  inferences,  what  property 
is  thus  intended  to  be  taken.  It  is  further  alleged  that 
the  notice  in  the  tax  proceedings  had  not  that  suflSciency 
and  that,  hence,  to  hold  the  judgment  and  deeds  valid 
would  deprive  appellant  of  its  property  without  due 
process  of  law  in  violation  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  The  protection 
of  the  Amendment  is  claimed  "and  that  because  of  the 
aforesaid  unconstitutional  decision  of  the  State  Supreme 
Court,  the  principles  of  which,  if  applied  here,  may  deprive 
your  orator  of  its  property  in  violation  of  the  said  Four- 
teenth Amendment,  your  orator  invokes  the  protection 
of  said  article  in  this  case,  and  hereby  claims  protection 
thereunder  against  the  pretended  claims  of  said  defend- 
ants" (appellees). 

There  are  other  allegations,  to  the  following  effect-: 
The  judgment  and  tax  deeds  are  void,  because  the  court 
was  without  jurisdiction  of  the  proceedings  because  the 
notice  of  summons  does  not  contain  the  specification  of 
process,  notice  or  summons  as  required  by  the  laws  of 
Washington,  either  in  form  or  substance;  that  the  sum- 
mons was  never  served  except  by  a  pretended  publication, 
and  that  neither  it  nor  the  application  for  judgment  or 
complaint  for  the  foreclosure  of  the  tax  liens  was  ever 
filed  in  the  office  of  the  clerk  of  the  Superior  Coiut;  that 
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no  certificate  of  delinquency  upon  which  the  proceedings 
were  based  was  ever  filed  in  that  court  as  required  by  the 
laws  of  Washington,  and  that  no  complaint  or  application 
for  judgment  was  ever  filed  in  the  oflSce  of  the  clerk  of  the 
court  until  the  day  of  the  entry  of  judgment. 

That  no  notice  of  sale  was  ever  given  or  posted  as  re- 
quired by  law,  and  that  the  sale  by  the  county  treasurer 
of  block  373  for  $76.77  and  block  353  for  $76.77  was 
wholly  imauthorized  by  the  judgment  and  in  excess  of 
his  authority;  that  appellant  is  willing  and  has  offered  to 
pay  into  court  the  amount  of  taxes  assessed  against  the 
property  which  may  be  foimd  to  be  justly  due.  A  copy 
of  the  decision  of  the  State  Supreme  Court  in  the  Yordy 
Case  is  attached  to  the  bill. 

The  answer  of  appellees  denied  the  allegations  of  the 
bill,  and  set  up  title  under  the  tax  proceedings  and  the 
sale  and  deed  thereunder. 

They  alleged  that  the  land,  by  the  description  of 
blocks,  was  taxed  for  state,  coimty  and  municipal  pur- 
poses for  several  years  prior  to  September,  1902,  and  that 
the  taxes  being  delinquent  on  said  blocks,  the  county  of 
Yakimia  filed  in  the  office  of  the  clerk  of  the  county  its 
simmions,  notice  and  petition  to  foreclose  the  tax  lien  of 
the  coimty,  the  case  being  entitled,  Yakima  C(midy, 
State  of  Washington,  Plaintiff,  v.  Edward  Whitson  et  ol., 
Defendants,  and  duly  published  the  same  "by  law  made 
and  provided."  That  thereafter,  such  proceedings  being 
had,  a  judgment  and  decree  was  entered  foreclosing  the 
tax  lien,  the  court  adjudging  the  land  subject  to  taxation, 
and  that  the  taxes  due  upon  it  were  delinquent,  and 
directed  the  land  to  be  sold. 

It  is  alleged  that  the  judgment  was  duly  filed  for  record 
in  the  office  of  the  clerk  and  recorded,  and  that  the  county 
treasurer  gave  notice  of  sale  and  sold  the  property,  as 
required  by  law,  to  appellees,  and  executed  a  deed  therefor 
to  them. 
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It  is  further  alleged  that  appellant  had  not  paid  taxes 
on  the  land  for  many  years,  knew  that  taxes  thereon 
were  delinquent,  knew  of  the  fact  of  assessnaent,  and  all 
the  subsequent  proceedings  and  sale,  "  and  permitted  the 
same  to  be  conducted  without  making  any  objection 
whatsoever,"  and  is  therefore  estopped  to  claim  any  in- 
terest against  appellees. 

A  motion  is  made  to  dismiss,  on  the  ground  that  the 
bill  is  based  on  diversity  of  citizenship,  that  the  decision 
of  the  Circuit  Court  of  Appeals  decided  the  case  on  ques- 
tions of  state  and  general  law,  and  that  the  only  question 
of  a  Federal  nature  has  been  decided  by  this  court  ad- 
versely to  appellant  in  Ontario  Land  Co.  v.  Yordy^  212 
U.  S.  152,  "thereby  removing  from  the  consideration  of 
the  Circuit  Coiul;  of  Appeals  any  substantial  Federal 
question." 

The  motion  is  denied.  The  bill  attacks  the  constitution- 
ality of  the  state  law  as  applied  by  the  Supreme  Coiurt 
of  the  State,  and  whether  the  Yordy  Case  applies  runs  into 
the  merits. 

It  will  be  observed  that  as  grounds  of  suit  the  following 
propositions  are  presented  by  the  bill :  (1)  The  insuflSciency 
of  the  description  of  the  land,  it  never  having  been  known 
as  lots  and  blocks  but  designated  or  marked  on  the  plat 
of  Capitol  Addition  as  "Reserved,"  and  always  known 
and  designated  as  such.  (2)  The  court  acquired  no  juris- 
diction of  the  property  because  the  notice  of  smmnons 
was  void  on  its  face,  for  the  reason  that  it  did  not  contain 
the  specifications  of  process,  notice  or  smmnons  in  such 
cases  required  by  the  laws  of  Washington,  and  did  not  com- 
ply with  the  statute  either  in  form  or  substance.  (3)  There 
was  no  service  of  smnmons  except  by  publication,- but  that 
prior  to  the  publication  neither  the  summons  nor  the  appli- 
cation for  judgment  nor  the  complaint  was  ever  filed  in  the 
office  of  the  clerk  of  the  Superior  Court.  (4)  No  certificate 
of  delinquency  was  filed  in  the  office  of  the  clerk  of  the 
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court  as  required  by  the  laws  of  Washington,  and  no  com- 
plaint or  application  for  judgment  until  the  day  of  entry  of 
the  judgment.  (5)  No  notice  of  sale  imder  the  judgment 
was  ever  given  or  posted  as  required  by  law,  and  that  the 
sale  was  in  excess  of  the  authority  of  the  coimty  treas- 
urer. 

All  these  propositions  but  the  first  rest  upon  the  con- 
tention that  the  laws  of  Washington  were  not  complied 
with  in  the  particulars  mentioned.  For  instance,  it  is 
contended  that  the  certificate  of  deliquency  was  not  filed 
in  the  office  of  the  clerk  of  the  court  and  no  complaint  or 
application  for  judgment  until  the  day  of  the  entry  of 
judgment.  This  is  the  most  important  of  the  contentions, 
and  we  will  first  dispose  of  it. 

The  laws  of  Washington  provide  that  any  day  after 
taxes  are  delinquent  the  treasurer  of  the  county  shall 
have  the  right  and  it  is  his  duty  upon  demand  and  pay- 
ment of  the  taxes  and  interest  to  issue  a  certificate  of 
delinquency  against  such  property,  the  holder  of  which 
may  at  any  time  after  the  expiration  of  three  years  give 
notice  to  the  owner  of  the  property  that  he  will  apply 
to  the  Superior  Court  of  the  county  in  which  the  property 
is  situated  for  a  judgment  foreclosing  a  lien  against  the 
property.  The  contents  of  the  notice  and  the  time  for 
appearance  are  prescribed,  and  the  county  attorney  is 
directed  to  furnish  forms  to  the  certificate-holder.  \ 

After  the  expiration  of  five  years  from  the  date  of 
delinquency  if  no  certificate  has  been  issued  the  coimty 
treasurer  is  required  to  issue  certificates  of  delinquency 
to  the  county  and  file  the  certificates  with  the  clerk  of 
the  court,  and  the  treasurer  shall  thereupon,  with  the 
assistance  of  the  county  prosecuting  attorney,  proceed  to 
foreclose  in  the  name  of  the  county  the  tax  liens  embraced 
in  such  certificates,  and  the  same  proceedings  shall  be 
had  as  when  the  certificates  are  held  by  individuals. 

Summons  may  be  served  and  notice  given  exclusivdy 
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!oai      by  publication  in  one  general  notice  describing  the  prop- 
edi       erty  as  the  same  is  described  in  the  tax  rolls.    The  cer- 
'li      tificates  of  delinquency  may  be  general,  including  all 
li      property,  the  proceedings  to  foreclose  may  be  brought  in 
c:.       one  action,  and  imknown  owners,  described  as  such,  and 
all  persons  owning  or  claiming  the  property  are  required 
ip:        to  take  notice  of  the  proceedings  and  of  all  steps  there- 
y:        under.    And  it  is  provided  that  the  court  shall  examine 
each  application  for  judgment  for  foreclosing  the  tax  lien, 
.        hear  and  determine  the  matter  in  a  simunary  manner 
without  other  pleading  and  pronounce  judgment  as  the 
right  of  the  case  may  be,  for  the  taxes,  penalties,  interest 
and  costs,  ''and  such  judgment  shall  be  a  several  judg- 
ment against  each  tract."    Ballinger's  Code,  §§  1749  et  seq. 
The  certificate  of  delinquency  was  not  filed.    It  was 
issued  as  required  by  law,  and  a  summons  was  published 
and  notice  given  that  judgment  would  be  applied  for. 
The  application  was  subsequently  made  and  judgment 
rendered.     This  is  shown  by  the  judgment  roll  in  the 
tax  proceedings  which  was  introduced  in  evidence.    The 
application  for  judgment,  after  the  title  of  the  coiurt  and 
parties,  set  forth  the  following: 

''Yakima  County,  plaintiff  in  the  foregoing  entitled 
action,  by  Wm.  B.  Dudley,  its  treasurer  and  legal  repre- 
g^.       sentative,  respectfully  relates  as  follows: 

"That  it  is  the  holder  of  Certificate  of  Delinquency 

^  Q^    issued  on  the  31st  day  of  January,  A.  D.  1898,  by  Yakima 

fy    County,  State  of  Washington,  the  same  being  for  taxes 

^  ;  then  due  and  delinquent,  together  with  penalty,  interest 

,  ^  Hand  costs  thereon,  upon  real  property  situate  in  said 

^g   Vcounty,  assessed  to  the  defendants  herein  for  the  years 

1  ^    Wnd  in  the  amount  hereinafter  stated. 

J     I  "That  no  redemption  of  said  property  has  been  made, 


Dbe 


nd  there  is  now  due  plaintiff  herein  on  said  certificate  of 
elinquency  the  amounts  set  forth  below,  following  each 
escription,  marked  'total.' 


>» 
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In  the  description  is  the  property  in  suit,  assessed  to 
unknown  owners. 

Foreclosure  of  the  lien  was  prayed,  and  that  judgmeat 
be  given  against  each  piece  of  property. 

It  also  appears  from  the  judgment  roll  that  siunmons 
for  publication  was  issued  which  recited  that  the  county 
held  certificate  of  delinquency;  that  the  taxes  were  de 
linquent,  time  for  appearance  designated  to  defend  the 
action  or  pay  the  amount  due,  and  it  was  stated  that  in 
case  of  "failure  so  to  do,"  judgment  would  be  rendered 
foreclosing  the  lien..  Judgment  was  subsequently  entered 
and  the  property  ordered  to  be  sold.  The  judgment 
states  as  follows: 

"This  cause  having  this  2d  day  of  September,  1902, 
been  brought  to  be  heard  upon  the  application  for  judg- 
ment foreclosing  tax  lien  filed  herein,  and  the  defendants 
and  each  of  them  having  been  duly  served  with  notice 
as  by  law  required,  and  no  appearance  having  been  made 
by  said  defendants,  or  either  of  them,  and  upon  the  proofs 
adduced,  it  appearing  to  the  Court  that  the  statements 
and  allegations  set  forth  in  said  application  are  true,  the 
Court  finds  as  follows: 

"That  the  plaintiff  herein  is  the  owner  and  holder  of 
Certificate  of  Delinquency  issued  on  the  31st  day  of  Jan- 
uary, 1898,  by  the  County  of  Yakima,  State  of  Washington, 
the  same  being  for  taxes  then  due  and  delinquent,  together 
with  penalty  interest  and  costs  thereon,  upon  real  property 
situate  in  said  County,  assessed  to  the  defendants  herein 
for  the  years  and  in  the  amount  hereinafter  stated.  That 
more  than  five  years  have  elapsed  since  the  original  date 
of  delinquency  of  the  taxes  for  the  year  1895,  which  are 
included  in  said  certificate  of  delinquency." 

But  it  is  objected  that  it  does  not  appear  that  the 
certificate  of  delinquency  was  filed  by  the  county  treasure 
with  the  clerk  of  the  court,  and  that  the  omission  is  fatal 
to  the  validity  of  the  proceedings. 
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To  the  contention  the  Court  of  AppeiEils  answered  that 
the  filing  of  the  certificate  was  directory,  not  mandatory, 
and,  therefore,  not  jurisdictional,  and  to  sustain  this  posi- 
tion cited  Washington  Timber  &  Loan  Co.  v.  Smith,  34 
Washington,  625.  In  that  case  the  validity  of  foreclosure 
proceedings  was  attacked  on  the  ground,  among  others, 
that  the  certificate  of  delinquency  was  not  filed  in  the 
clerk's  office  before  publication  of  summons,  and  it  was 
hence  argued  that  the  court  had  not  acquired  jurisdiction 
of  the  property.  The  court,  in  the  foreclosure  proceedings, 
made  a  nunc  pro  tunc  order  declaring  that  the  certificates 
were,  in  fact,  filed  before  the  first  publication  of  summons 
and  not  at  the  time  the  file  mark  upon  the  certificate 
showed.  The  Supreme  Court  decided  that  the  issue  of 
the  certificate  was  the  essential  thing  and  gave  the  court 
jurisdiction  of  the  cause,  and,  having  jurisdiction,  and 
it  appearing  by  the  record  that  the  certificates  were 
filed  in  time,  it  followed  that  the  point  now  raised 
related  to  a  mere  irregularity,  which  should  have  been 
raised  in  the  foreclosiure  case.  The  court  also  ruled  that 
the  correction  was  one  that  could  be  made  diuing  the 
progress  of  the  action,  and  that,  therefore,  the  appel- 
lant in  the  case  was  estopped  to  raise  the  objection  in 
the  Appellate  Court.  The  court  finally  observed:  "The 
smnmons  and  its  publication,  we  think,  complied  with  the 
law.  The  property  owner  was,  therefore,  within  the  jiuis- 
diction  of  the  coiurt,  and  was  required  to  take  notice  of 
the  action.  The  summons  was  by  publication,  it  is  true, 
but  under  §3,  pp.  385,  386,  Laws  of  1901,  'all  persons 
owning  or  claiming  to  own,  or  having  or  claiming  to  have 
an  interest  therein,  are  hereby  required  to  take  notice  of 
said  proceedings,  and  of  any  and  all  steps  thereunder.' " 

The  language  of  the  court,  it  must  be  admitted,  is  not 
as  precise  in  distinguishing  the  elements  of  its  decision 
as  one  would  like,  but  we  think  the  ground  of  its  ruling 
is  that  jurisdiction  having  been  obtained  by  the  issue 
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of  the  certificate  and  the  publication  of  the  summons,  the 
omission  to  file  the  certificate  in  the  clerk's  office  is  a 
defect  or  irregularity  to  which  objection  must  be  made 
in  the  case.  In  other  words,  the  filing  is  not  jurisdiction^, 
for  the  coiurt  expressed  the  view  that  the  "delinquency 
thought  to  be  fatal"  (the  omission  to  file  the  certifi- 
cate) ".  .  .  could  in  no  manner  affect  the  ri^ts  of 
the  appellants  "  in  the  action.  The  conclusion  is  reason- 
able. It  would  yield  too  much  to  technicality  to  give 
to  the  omission  to  file  the  certificate  the  controlling  effect 
contended  for  by  appellant.  We  have  seen  that  the 
certificate  was  exhibited  to  the  court  and  constituted  one 
of  the  grounds  of  judgment. 

As  remarked  by  Judge  Gilbert,  speaking  for  the  Court 
of  Appeals:  "The  revenue  and  taxation  law  of  Washington 
is  exceptionally  lenient  to  the  delinquent  taxpayer,  and 
offers  him  imusual  protection  in  providing  that  his  prop- 
erty may  not  be  sold  for  delinquent  taxes  except  upon  fore- 
closure proceedings  and  after  a  long  period  of  delinquency; 
three  years  in  the  case  of  foreclosiure  by  an  individual 
certificate  holder  .  .  .  and  five  years  in  the  case  of 
foreclosiure  by  the  county."  In  both  cases  there  is  public 
notice  given  and  proceedings  in  coiul;,  time  and  opportu- 
nity enough,  we  think,  even  to  an  accidental  or  negligent 
omission  to  pay  taxes,  and  more  than  enough  to  the  cal- 
culated and  culpable  delinquency  charged  against  appd- 
lants  in  this  case. 

The  courts  of  the  State  have  refused  to  consider  as  es- 
sential to  the  proceedings  in  court  to  foreclose  the  lien  for 
the  taxes  the  omission  of  some  merely  ministerial  duty  of 
an  officer  which  in  no  way  could  affect  the  rights  of  the 
property  owner.  Miller  v.  Henderson,  supra,  and  SmUk 
V.  Newell,  32  Washington,  369. 

In  this  connection  we  may  observe  that  the  proceedings 
in  this  case  are  the  same  as  those  passed  on  mOntarioLand 
Co.  V.  Yordy,  44  Washington,  239;  212  U.  S.  152.   It  was 
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contended  there,  as  here,  that  the  proceedings  were  void 
because  of  the  failure  to  file  the  certificate  of  delinquency. 
The  Supreme  Court  of  the  State  declined  to  consider  the 
contention,  holding  that  it  was  not  open,  as  the  land  com- 
pany had  not  tendered  the  delinquent  taxes  as  required 
by  the  laws  of  the  State.  In  this  court  it  was  not  explicitly 
urged  except  in  a  petition  for  rehearing.  The  rehearing 
was  not  granted. 

The  other  objections  to  the  validity  of  the  tax  proceed- 
ings are  presented  in  the  briefs  of  appellant  imder  two 
heads  as  to  the  judgment  and  one  as  to  the  deeds,  as  fol- 
lows: (1)  The  judgment  is  void  because  of  failm'e  to  file 
the  application  imtil  the  day  of  the  entry  of  the  judgment. 
(2)  The  judgment  is  void  for  want  of  jurisdiction  because 
the  summons  did  not  inform  the  defendants  in  the  pro- 
ceedings ''that  any  complaint  was  filed  in  court,  or  that 
it  was  filed  at  all."  (3)  The  tax  deeds  are  void  because  no 
notice  of  sale  was  posted  or  otherwise  given. 

These  groimds  of  objection  are  imtenable.  The  laws  of 
Washington  are  as  clear  as  they  are  simple  in  their  require- 
ments. They  do  not  require  a  complaint  to  be  filed  before 
the  publication  of  smnmons,  but  provide  for  an  application 
for  judgment  after  the  publication  of  smmnons,  and  the 
court  is  explicitly  directed  to  examine  the  application  and 
to  "hear  and  determine  the  matter  without  other  plead- 
ing.'' There  is  a  careful  avoidance  of  complexity  and  ex- 
pense. The  property  is  proceeded  against,  and  the  pro- 
cedure is  made  simple.  The  certificates  of  delinquency 
may  be  issued  in  one  general  certificate  in  book  form  and 
unknown  owners  may  be  proceeded  against  as  such.  And 
it  is  provided  that  all  persons  owning  or  claiming  to  have 
an  interest  in  the  property  are  "required  to  take  notice  of 
the  said  proceedings  and  of  any  and  all  steps  thereunder." 
See  WiUiama  v.  Pittock,  35  Washington,  271. 

It  is,  however,  contended  that  the  Supreme  Court  of 
Washington  has  decided  that  §  4878  of  Ballinger's  Code  is 
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applicable  to  tax  proceedings  and  that  it  requires  'Hhat 
publication  of  summons  shall  not  be  had  imtil  after  the 
filing  of  the  complaint."  And  it  is  hence  contended  that 
the  filing  of  the  complaint  before  publication  is  jurisdic- 
tional. 

The  Supreme  Coiul;  of  the  State  has  not  decided  as  con- 
tended. It  has  decided  exactly  the  other  way.  Indeed,  it 
has  held  that  if  there  were  a  total  omission  to  file  a  com- 
plaint the  judgment  would  not  be  void.  Snohomish  Land 
Co.  V.  Blood,  40  Washington,  626.  McManus  v.  Morgan^ 
38  Washington,  528,  80  Pac.  Rep.  786,  and  Barkis  v. 
ChriatenseUf  46  Washington,  478,  90  Pac.  Rep.  658,  are  not 
apposite,  being  constructions  of  the  statute  before  its 
amendment  in  1901. 

In  this  connection  is  lu^ged  the  very  technical  objection 
that  **the  smnmons  required  answer  'within  60  days  after 
the  first  publication'  instead  of  'within  60  days  alter  the 
date  of  the  first  publication.'"  To  sustain  this  objection 
WiUiams  v.  Pittock,  supra,  is  cited.  It  does  not  sustain 
the  objection.    It  would  be  surprising  if  it  did. 

The  objection  to  the  validity  of  the  deeds  is  also  without 
merit.  Under  the  laws  of  the  State  a  tax  deed  is  prima  facie 
evidence,  not  only  of  the  validity  o'f  the  deed  and  order 
\mder  which  the  sale  was  made,  but  also  of  the  regularity 
of  the  prior  proceedings.  Warren  et  ux.  v.  Oregon  &  W.  R. 
R.  Co.  (C.  C.  A.  Nmth  Circuit),  176  Fed.  Rep.  336,  and 
cases  cited. 

This  brings  us  to  the  first  proposition  of  appellant,  that 
is,  the  insuflSciency  of  the  description  of  the  land  in  the 
certificate  of  delinquency  and  in  the  summons,  judgment 
and  order  of  sale,  and  that  therefore  they  were  inadequate 
for  notice  and  due  process  of  law.  This  contention,  how- 
ever, was  considered  in  OrUario  Land  Company  v.  Yordf/j 
supra,  and  decided  adversely  to  appellant. 

As  we  have  seen,  the  proceedings  in  that  case  were  those 
involved  in  this.     It  was  held  that  the  company  was 
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charged  with  notice  of  the  platting  and  the  condition 
shown  by  the  plat  of  the  Capitol  Addition  to  North 
Yakima,  that  he  had  notice  from  the  records  of  the  listing 
and  assessment  for  taxation  of  the  blocks  352,  353,  372 
and  373,  and  that  they  would  occupy  the  place  marked 
upon  the  official  plat  as  "  Reserved.' '  The  company  also 
"had  notice,"  it  was  said,  "that  the  track  marked  'Re- 
served' was  not  otherwise  listed  or  assessed  for  taxation," 
and  that  the  blocks  "were  used  by  the  authorities  for 
describing  the  'Reserved'  tract."  The  presumption  of 
knowledge  thus  arising  was  fortified,  it  was  said,  by  actual 
knowledge  "that  the  authorities  were  attempting  to  as- 
sess and  tax  this  'Reserved'  tract  under  the  description  of 
blocks  352,  &c."  Both  were  groimds  of  decision.  In 
other  words,  the  decision  was  not  ba^d  alone  on  actual 
knowledge  of  what  property  was  intended  to  be  taxed, 
but  upon  the  sufficiency  of  the  description  to  identify  the 
land  in  connection  with  the  notice  given  to  appellant  by 
the  record.  And  this  was  not  obiter.  Union  Pacific  R.  R. 
Co.  v.  Mason  CUy  R.  R.  Co.,  222  U.  S.  237. 

A  like  presumption  exists  in  the  case  at  bar,  and  there 
is  testimony  of  like  actual  knowledge. 

Jvdgment  affirmed. 
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SOUTHERN   PACIFIC   RAILROAD   COMPANY  v. 
UNITED  STATES. 

APPEAL  FBOM  THE   CIBCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH   CIRCUIT. 

No.  121.    Argued  January  26»  1912.— Decided  February  26,  1912. 

The  Southern  Pacific  Raib*oad  Company  is  not  entitled  under  the 
Branch  Line  Land  Grant  Act  of  March  3,  1871,  c.  122,  §  23,  16 
Stat.  573,  579,  to  select  as  lieu  lands  within  the  indemnity  limits 
specified  in  that  act,  any  lands  within  the  granted  or  indemnity 
limits  of  the  grant  made  to  Atlantic  &  Pacific  Railroad  Company 
by  the  act  of  July  27,  1866,  14  Stat.  292,  c.  278,  and  forfeited  by 
that  road  under  the  act  of  July  6, 1886, 24  Stat.  123,  c.  637.  ScfiOkr 
em  Pacific  Railroad  Co.  v.  Vniied  States,  168  U.  S.  1,  followed,  and 
Ryan  v.  Railroad  Co.,  99  U.  S.  382,  distinguished. 

152  Fed.  Rep.  314,  and  167  Fed.  Rep.  574,  affirmed. 

The  facts,  which  involve  rights  of  the  Southern  Pacific 
Railroad  Company  under  its  branch  line  grant  to  lands 
within  the  overlap  of  the  Atlantic  and  Pacific  Railroad 
Company  grant,  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarts  for  appellants: 

The  Southern  Pacific  Railroad  Company  under  its 
branch  line  grant  of  March  3, 1871,  was  entitled  to  select 
the  lands  in  question  in  lieu  of  lands  lost  within  the  place 
limits  of  its  grant. 

A  railroad  is  entitled  to  select  indemnity  lands  from 
any  lands  within  the  indemnity  limits  of  its  grant  which 
at  the  time  of  selection  are  public  lands.  In  Ryan  v.  RaSr 
road  Co.,  99  U.  S.  382,  it  was  decided  that  whereas  the 
rights  of  the  company  under  such  a  grant  in  respect  to 
lands  within  primary  limits  depend  upon  the  status  of  the 
lands  as  public  lands  or  otherwise  at  the  date  of  the  act, 
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and  the  time  of  definite  location,  the  right  to  lands  within 
indemnity  limits  does  not  depend  upon  the  status  of  such 
lands  at  the  date  of  the  granting  act,  but  upon  their  status 
as  public  lands  or  otherwise  at  the  time  of  selection. 

The  question  is:  What  is  the  land  now  when  selection 
is  sought  to  be  made?  Is  it  now  public  land  or  not?  If 
it  is  now  public  land,  then  it  is  of  no  importance  whatever 
what  parties  in  the  past  may  have  had  claims  or  rights 
thereto.  See  also  Alabama  &  Chattanooga  R.  R.  Co.,  20 
L.  D.  408;  Sovihem  Pacific  R.  R.  Co.,  26  L.  D.  452. 

The  status  of  lands  within  indemnity  limits  at  the  time 
of  selection  determines  entirely  the  right  of  the  railroad 
thereto.  AUers  v.  Northern  Pacific  R.  R.  Co.,  9  L.  D.  452; 
Northern  Pacifi/^  R.  R.  Co.  v.  Halvorson,  10  L.  D.  15; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Beat,  10  L.  D.  504;  Northern 
Pacifi/^  R.  R.  Co.  v.  Moling,  11  L.  D.  138;  Hensley  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  12  L.  D.  19;  Northern  Pacific 
R.  R.  Co.  V.  Bass,  13  L.  D.  201;  Hastings  &  Dakota  Ry. 
Co.  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  13  L.  D.  535;  St.  Paul, 
M.  &  M.  R.  Co.  V.  Mum,  17  L.  D.  288;  South  &  NoHh 
Alabama  R.  R.  Co.  v.  HaU,  22  L.  D.  273;  Southern  Pacific 
R.  R.  Co.  V.  McKinley,  22  L.  D.  493. 

The  Ryan  Case  has  since  its  decision  always  been  re- 
ferred to  with  approval  by  this  court.  The  decisions  of 
the  Interior  Department  since  the  Ryan  Case  have  been 
in  accord  therewith.  It  is  inconceivable  that  the  doctrine 
of  the  Ryan  Case,  so  important  in  land  grant  law  and  so 
long  established,  should  be  overtimied  by  a  decision  of 
this  court  in  which  there  was  no  discussion  of,  or  reference 
to,  the  Ryan  Case.  The  Southern  Pacific  Railroad  is  now 
entitled  to  select  from  within  the  indemnity  limits  of  its 
branch  line  grant  lands  granted  to  the  Atlantic  and 
Pacific  Railroad  which  were  restored  to  the  public  domain 
by  the  Forfeitm*e  Act  of  1886,  and  were  public  lands  of 
the  United  States,  at  the  date  of  selection  by  the  Southern 
Pacific  and  the  issue  of  the  patents  therefor, 
VOL.  ccxxiii — 36 
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There  is  no  pretense  on  the  part  of  the  Gk)vemment 
that  the  raUroad  company  is  not  entitled  to  indemnity 
lands  to  take  the  place  of  losses  within  its  primary  limits. 

The  ground  alleged  for  the  cancellation  of  the  patents 
issued  in  this  case  is  that  this  court  has  already  decided 
that  the  Southern  Pacific  Railroad  Company  is  not  en- 
titled to  any  indemnity  land  imder  its  branch  line  grant 
within  the  limits  of  the  forfeited  Atlantic  and  Pacific  grant, 
and  the  whole  discussion  centers  upon  the  decision  in 
Southern  Pacific  R.  R.  Co.  v.  United  Statesy  168  U.  S.  1. 

The  lands  in  controversy  in  this  suit  were  not  within 
the  limits  which  were  involved  in  the  suit  in  168  U.  S.  1. 

The  cases  in  146  U.  S.  570;  146  U.  S.  615,  and  168  U.  S. 
1,  determined  one  thing  and  one  thing  only,  to  wit,  that 
the  Southern  Pacific  Railroad  Company  took  no  place 
lands  under  its  grant  of  March  3, 1871,  which  were  in  con- 
flict with  the  Atlantic  and  Pacific  grant. 

This  court,  in  183  U.  S.  519,  was  careful  to  point  out 
that  the  only  lands  involved  in  168  U.  S.  1,  were  "granted" 
or  place  lands. 

In  no  decision  of  this  court  has  it  been  held  that  the 
Southern  Pacific  Railroad  has  not  the  right  to  select  its 
indemnity  lands  from  the  forfeited  limits  of  the  Atlantic 
and  Pacific  grant. 

No  reason  is  suggested  and  never  has  been  suggested 
or  passed  upon  by  this  court  as  to  why  this  particular 
grant  should  be  deemed  an  exception  to  the  general  rule. 
This  proposition  has  never  been  discussed  or  decided  by 
this  court. 

The  Solicitor  General  for  the  United  States: 
The  Southern  Pacific  is  not  now  entitled  imder  the  in- 
demnity provisions  of  its  branch  line  grant  of  March  3, 
1871,  §  23,  to  select  lands  which  at  the  time  of  that  grant 
and  of  the  filing  and  acceptance  of  its  map  and  the  with- 
drawals in  pursuance  thereof  were  subject  to  either  the 


Digitized  by  VjOOQ IC 


SOUTHERN  PAC.  R.  R.  CO.  v.  UNITED  STATES.  563 

223  U.  S.  Opinion  of  the  Court. 

primary  or  indemnity  provisions  of  the  Atlantic  and  Pacific 
grant  of  July  27,  1866,  but  which  subsequently,  by  the 
act  of  July  6,  1886,  were  forfeited  for  breach  of  condition 
by  the  Atlantic  and  Pacific  and  restored  to  the  public  do- 
main. 

The  question  is  res  judicata  because  of  the  decision  of 
this  court  in  Southern  Pacific  Railroad  Company  v.  United 
States,  168  U.  S.  1. 

Still  further  confirmation  is  had  by  reference  to  another 
case  between  the  same  parties:  Southern  Pacifi/^  Railroad 
Co.  V.  United  States,  189  U.  S.  447,  451,  452,  notwith- 
standing the  case  of  Ryan  v.  Railroad  Co,,  99  U.  S.  382. 

The  same  situation  as  in  168  U.  S.  1,  was  before  the 
court  in  the  cases  of  United  States  v.  Southern  Pacific 
Railroad  Co.,  184  U.  S.  49,  53,  and  Southern  Pacific  Rail- 
road Co.  V.  United  States,  200  U.  S.  341.  Those  cases  in 
effect  constitute  a  reafl5rmance  of  the  168  U.  S.  case. 

The  proviso  in  §  23  of  the  branch  line  grant  renders  it 
quite  unnecessary  to  consider  here  any  distinction  that 
might  be  based  on  the  fact  that  cases  Nos.  128  and  129 
{post,  p.  565)  are  concerned  only  with  Atlantic  and  Pacific 
primary  lands.  See  United  States  v.  Southern  Pacific  Rail- 
road Company,  146  U.  S.  615.  Moreover,  the  Forfeiture 
Act  of  1886  hits  lands  of  the  Atlantic  and  Pacific  embraced 
within  both  the  granted  and  indenmity  limits. 

No  question  is  presented  by  the  presence  of  the  other 
parties,  the  mortgagees  stand  in  the  same  rights  as  the 
iSbuthem  Pacific. 

The  defendant  purchaser  has  not  appealed.  In  any 
event  his  joinder  injects  no  other  question  into  the  case, 
for  his  position  as  not  being  a  bona  fide  pm^chaser  is  settled 
by  the  case  in  184  U.  S.  49. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  coiurt. 

This  is  a  bill  brought  by  the  United  States  to  annul 
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patents  for  lands  lying  within  the  indemnity  limits  of  the 
grant  made  to  the  Southern  Pacific  Railroad  Company 
by  the  act  of  March  3, 1871,  c.  122,  §  23, 16  Stat.  573, 579, 
known  as  the  branch  line  grant,  and  within  the  grant  made 
to  the  Atlantic  and  Pacific  Railroad  Company  by  the 
act  of  July  27,  1866,  c.  278,  14  Stat.  292.  The  Atlantic 
and  Pacific  road  forfeited  its  grant,  (act  of  July  6,  1886, 
c.  637,  24  Stat.  123),  and  thereafter  the  Southern  Pacific 
selected  the  two  parcels  in  question,  as  indemnity  under 
its  branch  line  grant,  one  of  them  lying  within  the  granted, 
and  the  other  within  the  indemnity  limits  of  the  Atlantic 
and  Pacific.  It  relies  on  the  general  principle  that  whether 
lands  are  subject  to  selection  as  indemnity  depends  upon 
the  state  of  the  lands  at  the  time  the  selection  is  made. 
Ryan  v.  Railroad  Co.,  99  U.  S.  382.  The  Qrcuit  Court, 
however,  held  that  the  right  in  this  particular  case  had 
been  decided  not  to  exist,  152  Fed.  Rep.  314,  and  the  Cir- 
cuit Comi;  of  Appeals  aflfirmed  the  decree.  167  Fed.  Rep. 
514.   93  CCA.  150. 

We  are  of  opinion  that  the  decision  was  right.  In  South- 
em  Pacific  Railroad  Company  v.  United  States^  168  U.  S. 
1,  the  lands  in  controversy  embraced  among  others,  as 
stated  by  Mr.  Justice  Harlan,  "lands  within  the  Southern 
Pacific  indemnity  limits  and  the  Atlantic  and  Pacific 
granted  limits;  [and]  lands  within  the  conunon  indenmity 
limits  of  both  grants" — ibid.  47.  It  was  held  that  the 
forfeiture  to  the  United  States  did  not  enlarge  the  right  of 
the  Southern  Pacific  to  select  the  lands  in  question  and 
the  decree  was  for  the  United  States.  The  proposition 
laid  down  in  United  States  v.  Southern  Pacifi^^  Railroad 
Company,  146  U.  S.  570,  and  United  States  v.  CoUon 
Marble  &  Lime  Co.,  146  U.  S.  615,  was  applied  to  Southern 
Pacific  branch  line  indemnity  lands.  Whatever  may  be 
thought  of  the  grounds  for  making  an  exception  to  the 
principle  of  Ryan  v.  Railroad  Co.,  supra,  the  exception  was 
established  for  this  case.     An  elaborate  argument  was 
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made  on  petition  for  rehearing  that  the  decision  could  not 
be  extended  to  indemnity  lands,  but  the  petition  was 
denied.  In  Sovihem  Pacific  Railroad  Co.  v.  United  States, 
183  U.  S.  519,  the  dismissal  of  the  bill  without  prejudice  to 
claims  that  by  interpretation  are  said  to  include  indemnity 
claims,  imports  no  limitation  of  the  previously  established 
law,  and  on  the  other  hand  in  Southern  Padfix^  Railroad  Co. 
V.  United  States,  189  U.  S.  447,  451,  452,  the  case  in  168 
U.  S.  1,  was  followed  and  the  practice  of  the  Land  Depart- 
ment in  accordance  with  that  decision  was  mentioned  as  a 
further  ground.  There  may  be  distinctions  between  the 
latest  decision  and  this,  but  in  view  of  the  rightly  estab- 
lished imderstanding  it  is  too  late  to  set  them  up  now. 

Decree  affirmed. 


XJNITED  STATES  v.  SOUTHERN  PACIFIC 
RAILROAD  COMPANY. 

SOUTHERN  PACIFIC  RAILROAD  COMPANY  v. 
UNITED  STATES. 

APPEALS  PROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT. 

No8.  128,  129.    Argued  January  26,  1912.— Decided  February  26,  1912. 

An  indemnity  grant,  like  the  residuary  clause  in  a  will,  contemplates 
the  imcertain  and  looks  to  the  future,  and  what  the  party  entitled 
may  elect  to  select  depends  upon  the  state  of  the  lands  at  the  time 
of  selection.    Ryan  v.  Railroad  Company,  99  U.  S.  382. 

Under  the  main  line  grant  made  to  the  Southern  Pacific  Railroad 
Company  by  the  act  of  July  27,  1866,  c.  278,  §  18,  14  Stat.  292, 
the  company  can  select  lieu  lands  within  the  primary  limits  of  the 
grant  made  to  the  Atlantic  &  Pacific  Railroad  Company  by  §  3  of 
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the  same  act  and  forfeited  mider  the  act  of  July  6,  1886,  c.  637, 
24  Stat.  123.  Southern  Pacific  Railroad  Company  v.  United  State$, 
168  U.  S.  1,  distinguished. 
Where  selections  are  made  after  a  decision  of  this  court,  the  selections 
will  not  be  declared  illegal  at  the  instance  of  the  Gov^imient  if  its 
claim  is  inconsistent  with  the  position  taken  by  it  in  the  eariier 
case. 

The  facts,  which  involve  rights  of  the  Southern  Pacific 
Railroad  Company  under  its  Main  Line  Grant  to  lands 
within  the  overlap  of  the  primary  limits  of  the  Atlantic 
and  Pacific  Railroad  Company  land  grant,  are  stated  in 
the  opinion. 

The  Solicitor  General  for  the  United  States: 

As  to  No.  128,  the  Southern  Pacific  is  not  entitled  to 
select,  as  being  within  the  indemnity  provisions  of  its 
Main  Line  Grant  made  by  the  act  of  July  27,  1866,  any 
lands  which  were  subject  to  the  primary  provisions  of  the 
Atlantic  and  Pacific  grant  (made  by  the  same  act). 

This  question  is  really  res  judicata.    See  168  U.  S.  1, 61. 

Other  cases  clearly  sustain  the  principle  underlying 
this  decision.  Bardon  v.  Northern  Pacific  R.  R.  Co.,  145 
U.  S.  636,  645;  Simx  City  &  St.  P.  R.  R.  Co.  v.  UnM 
States,  159  U.  S.  349,  364;  Chicago  &c.  Ry.  Co.  v.  Unikd 
States,  169  U.  S.  372,  374;  St.  Paid  Railroad  Co.  v.  Winorui 
Railroad  Co.,  112  U.  S.  720,  732;  Clark  v.  Heringtan,  186 
U.  S.  206. 

Selections  for  the  lands  in  Exhibit  B  to  the  bill  are  now 
pending  in  the  Interior  Department,  but  the  Land  De- 
partment has  no  power,  jiuisdiction,  or  discretion  whidi 
it  can  exercise  in  approving  them,  and  therefore  this  suit 
to  quiet  title  and  remove  the  cloud  will  lie.  MvUan  v. 
United  States,  118  U.  S.  271,  278;  Burfenning  v.  Chicago 
&c.  Ry.,  163  U.  S.  321,  323;  Doolan  v.  Carr,  125  U.  S.  618, 
624;  Weeks  v.  Bridgman,  159  U.  S.  541,  547. 

The  Government  is  entitled  to  a  decree  for  the  price 
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(at  the  rate  of  $1.25  per  acre)  of  such  of  the  patented 
lands  as  have  been  sold  to  bona  fide  purchasers.  Southern 
Padfixi  Railroad  Co.  v.  UniUd  States,  200  U.  S.  341 ;  Oregon 
Railroad  Co.  v.  United  States,  189  U.  S.  103, 115. 

It  appears  by  stipulation  that  within  the  indemnity 
limits  there  still  remains  a  large  body  of  lands  from  which 
the  company  can  select  in  lieu  of  those  here  involved. 
Southern  Pacific:  v.  United  States  (No.  1),  200  U.  S.  341, 
353. 

As  to  No.  129,  the  former  case  is  a  conclusive  adjudica- 
tion against  the  defendants  as  to  lands  there  and  here 
involved.  Southern  Pacific:  v.  United  States,  183  U.  S. 
519;  United  States  v.  Southern  Pacifix^,  184  U.  S.  49. 

The  title  to  such  of  the  lands  in  Exhibit  B  of  the  bill 
as  were  included  in  the  former  case  is  res  judicata.  It  is 
inmiaterial  that  the  right  now  asserted  was  not  asserted 
then.  The  bill  was  to  quiet  title  and  the  right  now  relied 
on  should  have  been  put  forward  at  the  time,  as  it  could 
have  been.  The  object  of  the  rule  is  to  end  litigation. 
See  United  States  v.  California  &c.  Land  Company,  192 
U.  S.  355;  Bienville  Water  Supply  Co.  v.  Mobile,  186  U.  S. 
212, 216;  Dawell  v.  Applegate,  152  U.  S.  327,  341. 

The  defendant  company  cannot  contend  that  this  ef- 
fect of  the  decision  is  avoided  for  the  reason  that  by  the 
subsequent  selection  under  the  act  of  1866,  which  was  not 
in  question  in  the  case,  it  acquired  a  new' title.  Selection 
may  be  necessary  to  perfect  title,  but  the  right,  of  course, 
always  comes  from  the  granting  act.  That  right  could 
have  been  lU'ged  then  as  well  as  now. 

Mr.  Maxwell  Evarts  for  appellees  in  No.  128  and  ap- 
pellants in  No.  129: 

The  filing  of  a  suit  by  the  Grovemment  to  quiet  the 
title  to  lands  in  so  far  as  any  claim  is  made  thereto  by  the 
railroad  company  under  the  branch  line  grant  of  1871, 
does  not  bar  the  selection  of  such  lands  by  the  railroad 
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company  under  the  grant  of  1866,  simply  because  the 
indemnity  limits  of  the  two  grants  overlapped  to  a  idi^t 
extent,  and,  imknown  to  either  side  at  the  time  of  the 
trial,  land  physically  within  the  indenmity  limits  of  the 
grant  of  1866  was  in  its  character  of  indenmity  land  imder 
the  grant  of  1871  included  in  such  suit.  See  Southern 
Pacific  Railroad  Co.  v.  United  States,  183  U.  S.  519,  532, 
stating  what  was  decided  by  the  court  in  146  U.  S.  570, 
146U.S.615,andl68U.S.  1. 

The  doctrine  that  the  title  to  indemnity  lands  remains 
in  the  United  States  until  selection  and  approval  has 
always  been  recognized  by  this  court.  New  Orleans  Pacific 
Railway  v.  Parker,  143  U.  S.  42,  57;  United  States  v.  Mis- 
souri  &c.  Ry.,  141  U.  S.  358,  374;  Wisconsin  Railroad  v. 
Price  County,  133  U.  S.  496,  512;  Barney  v.  Winona  <tc. 
R.  R.,  117  U.  S.  228,  232;  Clark  v.  Herington,  186  U.  S. 
206,209. 

The  whole  question  in  this  case  is  whether  such  general 
principles  of  law  are  applicable  to  the  facts  in  the  case 
at  bar.    They  are  not  for  two  reasons. 

First:  Because  at  the  time  the  suit,  in  168  U.  S.  1,  was 
brought  and  until  it  was  finally  disposed  of  in  this  court, 
there  was  no  claim  of  title  in  the  Southern  Pacific  to  the 
lands  involved  here  under  the  Main  Line  Grant  of  1866, 
and  no  claim  of  title  thereto  was  obtained  until  1903. 
Barrow  v.  Kindred,  4  Wall.  399,  404. 

Second:  For  the  reason  that  in  a  suit  brought  by  the 
Government  to  quiet  its  title  to  lands  claimed  by  the 
defendants  under  a  particular  grant  of  Congress  it  is  not 
open  to  such  defendants  to  assert  any  claim  to  the  land 
under  another  grant,  especially  when  a  contemporary 
suit  is  brought  to  quiet  its  title  to  the  same  lands  with 
regard  to  any  claims  under  such  other  grant.  The  Govern- 
ment, therefore,  by  reason  of  the  position  taken  by  it  in 
168  U.  S.  1,  with  reference  to  the  Main  Line  Grant  of  1866 
and  because  of  the  fact  that  it  had  brought  a  suit  to  quiet 
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title  to  these  very  same  lands  with  regard  to  claims  thereto 
of  the  railroad  company  under  the  Main  line  Grant  of 
1866,  is  certainly  now  estopped  and  barred  from  making 
the  claim  that  the  case  in  168  U.  S.  1,  is  a  sufficient  ground 
for  holding  that  the  railroad  company  cannot  claim  these 
lands  under  its  indenmity  grant  under  the  Main  Line 
Grant  of  1866. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  bill  brought  by  the  United  States  to  quiet 
title  and  cancel  patents,  and  for  an  accounting,  as  to 
lands  Ijdng  within  the  indemnity  limits  of  the  grant  made 
to  the  Southern  Pacific  Railroad  Company  by  the  act  of 
July  27,  1866,  c.  278,  §  18,  14  Stat.  292,  known  as  the 
Main  Line  Grant,  and  within  the  primary  limits  of  the 
grant  made  to  the  Atlantic  and  Pacific  Railroad  Com- 
pany by  §  3  of  the  same  act.  The  Atlantic  and  Pacific 
road  forfeited  its  grant,  (act  of  July  6,  1886,  c.  637,  24 
Stat.  123),  and  thereafter  the  Southern  Pacific  selected 
the  parcels  in  question  as  indemnity  under  its  Main  Line 
Grant.  The  rights  of  the  Southern  Pacific  under  this 
grant  were  not  subordinated  to  those  of  the  Atlantic  and 
Pacific  under  the  same  statute,  as  they  were  by  its  branch 
line  grant  of  1871,  considered  in  our  last  decision,  but  in 
case  of  conflict  each  road  took  half  within  the  conflicting 
place  limits.  Southern  Pacific  Railroad  Co.  v.  United 
States,  183  U.  S.  619.  The  special  grounds  for  the  decision 
between  the  same  parties  in  168  U.  S.  1,  followed  in  the 
case  preceding  this,  do  not  exist  here.  Therefore  the 
Circuit  Coxxri  and  the  Circuit  Court  of  Appeals  held  that 
the  state  of  the  lands  at  the  time  of  selection  determined 
the  right,  with  an  accidental  exception  that  we  shall  ex- 
plain. 162 Fed. Rep. 303.  167 Fed. Rep. 510.  93 CCA. 
146.    Both  parties  appeal;  the  United  States  from  the 
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decision  on  the  main  point,  the  Southern  Pacific  from 
what  concerns  the  excepted  lands. 

The  Government  argues  that  as  the  lands  selected  lay 
within  the  primary  limits  of  the  Atlantic  and  Pacific  they 
cannot  have  been  contemplated  as  possibly  falling  into 
the  indemnity  lands  of  the  other  road.  It  refers  to  an 
intimation  in  Southern  Pacific  Railroad  Company  v.  Uniied 
States,  189  U.  S.  447,  452,  made  with  regard  to  the  branch 
line  grant  and  to  lands  within  the  place  limits  of  the 
Southern  Pacific  but  for  the  paramount  right  of  the  Texas 
Pacific,  that  as  the  indemnity  grant  was  'not  including  the 
reserved  numbers'  4t  might  be  argued'  that  those  words 
excluded  the  secondary  claim  to  the  same  lands  by  way 
of  indemnity  after  a  forfeiting  of  the  Texas  Pacific  grant. 
It  suggests  that  Ryan  v.  Railroad  Company,  99  U.  S.  382, 
relied  on  for  the  ground  of  decision  below,  concerned  land 
which  the  United  States  was  claiming  at  the  time  of  the 
indemnity  grant  and  which  it  ultimately  acquired,  and 
that  its  authority  should  be  limited  to  such  a  case.  But 
we  are  of  opinion  that  these  arguments  ought  not  to 
prevail. 

An  indemnity  grant,  like  the  residuary  clause  in  a  will, 
contemplates  the  imcertain  and  looks  to  the  futiu^.  What 
a  railroad  is  to  be  indemnified  for  may  be  fixed  as  of  the 
moment  of  the  grant,  but  what  it  may  elect  when  its  ri^t 
to  indemnity  is  determined  depends  on  the  state  of  the 
lands  selected  at  the  moment  of  choice.  Of  course  the 
railroad  is  hmited  in  choosing  by  the  terms  of  the  indem- 
nity grant,  but  the  so-called  grant  is  rather  to  be  described 
as  a  power.  Ordinarily  no  color  of  title  is  gained  until 
the  power  is  exercised.  When  it  is  exercised  in  satisfac- 
tion of  a  meritorious  claim  which  the  Government  created 
upon  valuable  consideration  and  which  it  must  be  taken 
to  have  intended  to  satisfy  (so  far  as  it  may  be  satisfied 
within  the  territorial  limits  laid  down),  it  seems  to  us  that 
lands  within  those  limits  should  not  be  excluded  simply 
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because  in  a  different  event  they  would  have  been  subject 
to  a  paramount  claim.  It  seems  to  us,  in  short,  that 
Ryan  v.  Railroad  Company,  supra,  should  be  taken  to 
establish  a  general  principle  and  should  not  be  limited 
to  its  special  facts.  As  to  the  suggestion  in  189  U.  S.  447, 
452,  the  words  'not  including  the  reserved  numbers'  refer 
primarily  at  least  to  the  numbers  reserved  from  any  part 
of  the  grant  by  the  terms  of  the  act,  and  the  suggestion 
was  made  only  as  to  a  claim  of  indemnity  from  lands  in 
and  adjoining  a  strip  to  which  the  title  under  the  primary 
grant  failed.  Whether  there  was  anything  in  it  in  any 
aspect  we  need  not  consider  now.  It  certainly  cannot 
affect  this  case. 

A  more  delicate  question  is  presented  by  the  appeal 
of  the  Southern  Pacific.  It  is  this:  A  part  of  the  lands  in 
controversy  were  not  only  within  the  main  line  indemnity 
limits  of  the  Southern  Pacific  and  the  primary  limits  of 
the  Atlantic  and  Pacific,  but  also  within  the  indemnity 
limits  of  the  Southern  Pacific  branch  line  grant.  It  is 
agreed  that  they  were  embraced  in  the  decree  against  the 
right  of  the  Southern  Pacific  under  its  branch  line  grant 
in  168  U.  S.  1,  and  the  argument  is  that  the  matter  is  res 
judicata,  on  the  ground  that  a  decree  or  judgment  is 
binding  as  to  all  media  condudendi,  and  that  the  former 
decree  established  the  right  of  the  United  States  to  this 
land.  Dcywell  v.  Applegate,  152  U.  S.  327;  United  States  v. 
Califamia  and  Oregon  Land  Co.,  192  U.  S.  355,  358.  But 
the  selections  in  this  case  were  made  after  the  decree  in 
168  U.  S.  1,  and  if  the  matter  were  at  large  it  would  seem 
a  strong  thing  to  hold  an  adjudication  conclusive  not  only 
as  to  existing  titles  under  the  grant  in  controversy,  but 
as  to  merely  possible  sources  of  title  in  the  future  under  a 
different  and  distinct  grant.  We  shall  not  discuss  that 
question,  however,  or  consider  just  how  far  the  decisions 
have  gone.  The  Solicitor  General  candidly  agreed  that 
the  Government  should  not  and  would  not  rely  upon  this 
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ground,  if  it  had  taken  a  position  inconsistent  with  it  in 
the  earlier  case,  and  it  seems  to  us  plain  that  it  did  so  and 
expressly  deprecated  any  reference  in  that  case  to  the 
rights  under  the  Main  Line  Grant. 

It  appears  that  the  bill  in  168  U.  S.  1,  was  brought  or 
at  least  tried  as  a  bill  to  quiet  title  against  claims  of  the 
Southern  Pacific  under  the  branch  line  grant,  and  that 
during  the  litigation  on  that  question  there  was  pending 
another  bill  to  quiet  title  under  the  Main  Line  Grant,  being 
the  one  before  this  coiut  in  183  U.  S.  619.  It  is  said,  and 
we  do  not  understand  it  to  be  disputed,  that  in  oral  argu- 
ment and  printed  brief  before  the  Circuit  Court  of  Appeals 
the  counsel  for  the  Government  repeated  that  title  under 
the  Main  line  Grant  was  not  involved,  and  that  if  that 
question  ever  arose  there  would  be  pleadings  and  proof 
upon  it.  The  cowrt  in  its  decision,  168  U.  S.  1,  29,  stated 
the  claim  of  the  Southern  Pacific  to  be  under  the  act  of 
1871  (the  branch  line  grant).  Again,  in  the  case  between 
the  same  parties  in  183  U.  S.  619,  533,  the  court  said  that 
it  was  not  adjudged  in  the  former  cases  that  the  Southern 
Pacific  had  no  title  to  any  real  estate  by  virtue  of  the  act 
of  1866;  and  although  it  also  said  that  of  course  the  decrees 
were  conclusive  as  to  the  title  to  the  property  involved 
in  them,  still  in  view  of  the  conduct  and  disposition  of 
the  cause  as  to  the  branch  line  grant,  if  for  no  other  reason, 
we  think  that  it  would  be  inequitable  for  the  United 
States  now  to  rely  upon  the  decree  in  that  cause  as  con- 
clusive upon  the  parties  in  this.  It  follows  that  as  the 
present  decision  was  in  favor  of  the  United  States  with 
regard  to  the  last-mentioned  lands  it  must  be  reversed, 
(No.  129),  and  that  otherwise  (No.  128)  it  stands  affirmed. 

Decree  reversed. 
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KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY 
V.  C.  H.  ALBERS  COMMISSION  CO. 

BRROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  KANSAS. 
No.  18.    Ai^ed  October  26,  1911.— Decided  February  26,  1912. 

The  insistence  in  the  state  court  by  an  interstate  carrier  that  a  shipper 
cannot  recover  excess  collected  over  a  special  contract  rate  because 
the  rate  collected  conformed  to  the  applicable  provisions  of  the 
Interstate  Commerce  Act  is  an  adequate  assertion  of  a  right  or 
immunity  under  that  act,  and  this  court  can  review  judgment  in 
favor  of  the  shipper. 

On  writ  of  error  to  the  state  court  this  court  may  examine  the  entire 
record,  including  the  evidence,  to  determine  whether  what  purports 
to  be  a  finding  of  fact  is  not  so  involved  with,  and  dependent  upon, 
questions  of  Federal  law,  as  to  be  really  a  decision  thereof. 

In  this  case  the  finding  of  the  state  court  as  to  a  rate  charged  by  an 
interstate  carrier  necessarily  involved  the  interpretation  and  con- 
struction of  the  Interstate  Commerce  Act,  and  this  court  can  ex- 
amine the  evidence  and  ascertain  for  itself  the  validity  of  the  rate 
under  the  statute. 

Posting  the  schedules  of  rates  of  interstate  carriers  as  required  by  §  6 
of  the  Interstate  Commerce  Act  is  a  means  of  affording  special  fa- 
cilities to  the  public  for  ascertaining  the  rates  actually  in  force  but  is 
not  essential  to  make  the  rates  legally  operative. 

The  sanction  by  connecting  carriers  of  through  rates  pubUshed  by 
another  carrier  is  only  essential  as  to  their  application  to  the  haul 
from  common  points;  rates  from  other  points  are  individual  and  not 
joint. 

Where  a  schedule  of  joint  rates  is  not  restricted  to  particular  lines 
designated,  it  will  be  presumed,  where  there  is  testimony  to  that 
effect,  as  appljring  to  shipments  received  from  any  connecting  line 
of  goods  originating  at  the  designated  points. 

Although  the  testimony  offered  may  not  be  the  best  evidence,  it  can- 
not be  disregarded  if  offered  and  admitted  without  objection.  Diaz 
V.  United  States,  ante,  p.  442. 

Where  there  is  no  applicable  through  rate  established,  shipments. 
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even  if  moving  on  through  bills  of  lading,  must  take  the  local  rates 

unless  displaced  by  a  lawful  special  agreement. 
A  special  rate  agreement  which  departs  from  the  established  local  rate 

for  the  benefit  of  a  single  shipper,  no  schedule  of  which  is  filed  wiUi 

the  Interstate  Commerce  Conunission,  violates  §  6  of  the  Interstate 

Commerce  Act. 
A  carrier  is  not  liable  to  action  to  refund  the  exc^s  over  an  iUegal 

special  rate  if  the  rate  actually  collected  is  the  applicable  legal 

published  rate. 
79  Kansas,  59,  reversed. 

The  facts,  which  mvolve  the  right  of  recovery  from  an 
mterstate  carrier  of  difference  between  contract  rates  and 
rates  actually  charged,  and  the  validity,  under  the  In- 
terstate Commerce  Laws,  of  the  rates  contracted  for  and 
collected,  are  stated  in  the  opinion. 

Mr.  Cyrus  Crane j  with  whom  Mr.  Samvd  W.  Moore  was 
on  the  brief,  for  plaintiff  in  error: 

The  right  claimed  by  the  plaintiff  in  error  under  the 
Federal  statute  is  dependent  upon  the  existence  and  the 
application  of  the  tariffs  filed  pursuant  to  law.  This  right 
cannot  be  defeated  by  a  finding  of  fact  by  the  state  court, 
either  against  the  existence  of  the  tariff  or  that  it  did  not 
apply  to  the  shipments  in  question.  This  court  has  the 
right  to  exercise  its  own  judgment,  as  to  whether  a  tariff 
was  lawfully  filed  fixing  rates  controlling  all  shipments, 
and  whether  such  rates  applied  to  and  controlled  the 
charges  upon  the  particular  shipments.  Nor.  Pac.  Ry.  Co. 
V.  Minrieaota,  208  U.  S.  583;  Chic.,  B.  &  Q.  Ry.  Co.  v. 
Nebraska,  170  U.  S.  57;  Steam  v.  Minnesota,  179  U.  S. 
223;  Mobile  &  Ohio  Ry.  Co.  v.  Tennessee,  153  U.  S.  486; 
Huntington  v.  Attrill,  146  U.  S.  657. 

Neither  the  findings  nor  the  rulings  of  the  state  court 
in  such  matters  as  these  can  prevent  the  determination  of 
the  right  asserted  under  the  constitution  and  laws  of  the 
United  States.  St.  Louis  Ry.  Co.  v.  Arkansas,  217  U.S.  136. 

The  state  court  was  without  jurisdiction  of  this  cause. 
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The  lawfully  established  tariff  rates  applying  on  the  ship- 
ments in  question  over  the  line  of  the  garnishee  were 
charged  and  collected  in  all  cases. 

Plaintiff's  claim  depends  upon  a  departure  from  the 
published  rates.  The  inflexibility  of  published  rates  must 
be  maintained  in  every  court  until  the  Commission  shall, 
by  its  order,  level  the  rate  for  the  benefit  of  every  one. 
Texas  Ry.  Co.  v.  Abilene,  204  U.  S.  426;  Mo.  Ry.  Co.  v. 
MiXLing  Co.,  80  Kansas,  141;  Coal  Co.  v.  Lumber  Co.,  159 
Fed.  Rep.  278;  Van  Patten  v.  Railroad,  81  Fed.  Rep.  545; 
State  V.  Railway  Co.,  176  Missouri,  687;  Carlisle  v.  Railway 
Company,  168  Missouri,  652;  Morrisdale  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  183  Fed.  Rep.  929. 

The  plaintiff's  entire  claim  is  illegal  and  non-enforceable 
for  the  reason  that  it  is  based  upon  an  arrangement  whereby 
the  carrier  was  to  serve  Forrester  Brothers  for  less  than 
the  established  rate. 

As  to  the  meaning  of  the  proportional  rate  and  how 
the  same  is  applied,  see  Bascom  Co.  v.  Railway  Co.,  17  I. 
C.  C.  Rep.  356. 

A  clear  explanation  of  proportional  rates  is  given  by 
''The  Matter  of  Form  and  Contents  of  Rate  Schedules," 
4  I.  C.  C.  Rep.  701;  Moore  on  Interstate  Commerce, 
§  48;  Barnes  on  Interstate  Transportation,  §  80  D. 

Proportional  rates  are  recognized  as  proper.  Serry  v. 
Sauihem  Pacific  Ry.  Co.,  18  I.  C.  C.  556;  North  Brothers 
V.  Railway  Company,  13  I.  C.  C.  153;  Kansas  City  Trans- 
portaiion  Bureau  v.  Railway  Company,  16  I.  C.  C.  195; 
Lindsay  Brothers  v.  R.  R.  Co.,  16  I.  C.  C.  6,  and  In  re 
Through  Routes  and  Through  Rates,  12  I.  C.  C.  164,  172; 
and  see  Armour  Packing  Company  Case,  153  Fed.  Rep.  1 ; 
S.  C,  209  U.  S.  56;  Chicago,  B.  &  Q.  Ry.  Co.  v.  United 
States,  157  Fed.  Rep.  830. 

The  presumption,  in  the  absence  of  proof,  is  that  rates 
between  these  points  had  been  duly  and  legally  estab- 
lished.   Meeker  v.  R.  R.,  162  Fed.  Rep.  354;  Texas  & 
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Pacijic  y.  Abilene  Co.,  204  U.  S.  426;  Ini.  Com.  Comm.  v. 
Railway  Co.,  209  U.  S.  108,  121;  Clement  v.  Railway  Co., 
163  Fed.  Rep.  979;  American  Union  Coal  Co.  v.  Railway 
Co.,  159  Fed.  Rep.  278. 

This  proportional  rate  is  fixed  and  inflexible,  by  reason 
of  its  being  established  in  accordance  with  law,  as  thou^ 
it  had  been  fixed  by  an  act  of  Congress.  No  contract  or 
other  device  could  vary  or  depart  from  it.  Any  contract 
undertaking  to  vary  from  the  published  rate  would  be 
void.  This  is  conclusively  established  by  the  following 
decisions  of  this  court.  GvJf,  Colorado  &  S.  F.  Ry.  Co.  v. 
Hefley,  158  U.  S.  98;  Texas  &  Pac.  R.  R.  Co.  v.  Mugg,  202 
U.  S.  242;  Armour  Packing  Co.  v.  United  States,  209  U.  S. 
256. 

Other  decisions  are  to  the  same  effect:  Hawley  v.  Coal 
Company,  48  Kansas,  593;  Railroad  Co.  v.  Hubbell,  54 
Kansas,  232;  Kizer  v.  Railway  Co.,  66  Arkansas,  348; 
Armour  Packing  Co.  v.  United  States,  153  Fed.  Rep.  1; 
Railway  Co.  v.  Standard  Lumber  Co.,  174  Fed.  Rep.  107; 
Railroad  Co.  v.  Harrison,  119  Alabama,  539;  Railroad  Co. 
V.  Ostrander,  66  Arkansas,  567;  BuUard  v.  Railroad  Co.,  10 
Montana,  168;  Railroad  Co.  v.  Swanson,  102  Georgia,  754; 
Southern  Wire  Co.  v.  Railway  Co.,  38  Mo.  App.  191;  Mes- 
senger  v.  Railway  Co.,  36  N.  J.  Law,  407;  Scofidd  v.  RaH- 
way  Co.,  43  Oh.  St.  571;  Fitzgerald  v.  Railway  Co.,  63 
Vermont,  169;  Railway  Co.  v.  Burdick,  94  Georgia,  775; 
Railroad  Co.  v.  Erwin,  118  Illinois,  250;  Railway  Co.  v. 
Bowles,  1  Ind.  Terr.  250;  Gerher  v.  Railway  Co.,  63  Mo. 
App.  145;  Railway  Co.  v.  Holmes,  18  Oklahoma,  92;  Rail- 
way Co.  V.  Stoner,  5  Tex.  Civ.  App.  50;  Railway  Co.  v. 
Clements  (Tex.  Civ.  App.),  49  S.  W.  Rep.  913;  Railway  Co. 
V.  Wilcox,  99  Virginia,  394;  Railway  Co.  v.  Creely,  5  Ga. 
App.  424;  Chicago,  B.  &  Q.  Ry.  Co.  v.  United  States,  157 
Fed.  Rep.  830. 

There  is  no  pretense  that  this  joint  rate  was  ever  pub- 
lished as  required  by  law. 
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A  shipper  is  not  entitled  to  avail  himself  of  a  division  of 
a  throu^  rate. 

As  to  a  shipper  a  joint  rate  is  an  indivisible  unit.  The 
law  does  not  require  divisions  of  joint  rates  to  be  published. 
They  are  piu^ly  a  matter  of  private  contract  between  the 
carriers.  Such  private  contracts  are  not  for  the  benefit  of 
shippers  and  cannot  be  availed  of  by  them.  Second  Natl. 
Bank  v.  Grand  Lodge,  98  U.  S.  123;  Keller  v.  Ashford,  136 
U.  S.  610;  Sayward  v.  Dexter,  72  Fed.  Rep.  768;  American 
Bank  v.  Railway  Co.,  76  Fed.  Rep.  130;  Metropolitan  Trust 
Co.  V.  Topeka  Water  Co.,  132  Fed.  Rep.  702;  German  Inmr- 
ance  Co.  v.  Water  Co.,  174  Fed.  Rep.  768. 

Mr.  John  M.  Wayde  and  Mr.  Philip  Pitt  Campbell  for 
defendant  in  error: 

State  courts  have  jurisdiction  at  common  law. 

This  is  not  an  action  to  in  any  way  regulate  commerce 
among  the  States,  but  simply  an  action  to  recover  on  a 
contract.  The  common-law  right  of  a  state  court  to  hear 
^id  determine  actions  of  this  kind  has  never  been  ques- 
tioned. Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426;  West  Virginia  Transportation  Co.  v.  Sweetzer,  26 
W.  Va.  434;  Peters  v.  Railroad  Co.,  42  Oh.  St.  276;  61  Am. 
Rep.  814;  Railroad  Co.  v.  Lockwood,  17  Wall.  379;  Mc- 
Gregor V.  Erie  Railway  Co.,  36  N.  J.  Law,  89,  113. 

This  jiuisdiction  of  state  courts  has  not  been  abrogated 
by  Interstate  Commerce  Act.  In  fact  that  act  says  that 
its  provisions  are  in  addition  to  the  remedies  at  common 
law. 

This  action  is  independent  of  the  Interstate  Commerce 
Act,  and  is  not  an  action  to  recover  damages  by  reason  of 
the  violation  of  any  of  the  provisions  of  that  act.  Ratican 
V.  Terminal  R.  R.  Assn.,  114  Fed.  Rep.  671. 

That  statute  is  a  hi^y  penal  one,  conferring  certain 
rights  upon  the  party  aggrieved,  recoverable  by  him  in  a 
civil  action,  and  also  subjecting  the  party  offending  to  its 
VOL.  ccxxiii — 37 
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pains  and  penalties.  Parsons  v.  Railroad  Co.,  167  U.  S. 
447. 

The  statute  does  not  say  that  the  Federal  courts  shall 
be  the  forum  when  the  liability  arises  independent  of  the 
Interstate  Commerce  Act.  Under  substantially  similar 
circumstances  as  the  case  at  bar,  the  state  courts  have  re- 
tained jurisdiction.  Mo.  Pac.  Ry.  Co.  v.  Relf,  78  Kansas, 
463;  Wabash  R.  R.  Co.  v.  Sloop,  98  S.  W.  Rep.  607;  SotrfA- 
em  Kansas  R.  Co.  v.  Burgess,  90  S.  W.  Rep.  189;  GulfR.  B. 
Co.  V.  Leatherwood,  69  S.  W.  Rep.  119;  Ry.  Co.  v.  Home, 
69  S.  W.  Rep.  134. 

On  the  facts  found  by  the  state  court  the  judgment 
rendered  was  not  inconsistent  with  the  Interstate  Com- 
merce Law. 

All  that  can  possibly  be  claimed  on  the  part  of  plaintiff 
in  error  is  that  it  had  a  different  proportional  rate  between 
certain  other  railroad  companies  at  the  time  that  this 
grain  was  shipped  to  what  it  had  imder  its  joint  traffic 
arrangement  with  the  northern  connecting  lines,  and  to 
its  rate  specified  in  its  contract  with  Forrester  Brothers. 

A  railway  company  can  accept  a  certain  rate  per  hun- 
dred pounds  as  its  proportion  of  a  through  haul  from  one 
railway  company  and  a  different  rate  per  hundred  pounds 
as  its  proportion  of  a  through  haul  from  another  railway 
company. 

A  railway  company  cannot  relieve  itself  from  the 
obligations  of  its  contract  by  failing  to  comply  with  the 
Interstate  Commerce  Law  with  reference  to  filing  and 
publishing  its  rates,  and  a  contract  is  not  illegal  when  made 
with  the  shipper  when  it  is  not  shown  that  the  contract 
rate  is  in  violation  of  any  through  rate  established  by  the 
railroads  or  is  not  in  conflict  with  any  published  rate  of 
the  railroads  over  which  the  grain  is  shipped  and  which  is 
applicable  to  the  shipment.  LitUe  Rock  &  Memphis  Ry. 
Co.  V.  St.  Louis  &  Southwestern  Ry.  Co.,  63  Fed.  Rep.  775; 
S.  C.  26  L.  R.  A.  195. 
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Arrangements  or  agreements  by  interstate  carriers  with 
each  other  for  the  through  billing  of  freight,  and  for  joint 
through  rates  depend  upon  the  voluntary  action  of  the 
parties,  and  cannot  be  enforced  by  judicial  proceedings 
without  additional  legislation.  LitUe  Rock  &  M.  R.  Co.  v. 
East  Tenn.,  V.  &  G.  R.  Co.,  4  I.  C.  C.  261;  47  Fed.  Rep. 
771]  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  41  Fed.  Rep.  559;  2  I.  C.  C.  763;  Oregon  ShoH  Line 
V.  Northern  Pac.  R.  Co.,  61  Fed.  Rep.  466,  474;  4  I.  C. 
C.  249. 

The  Interstate  Conunerce  Act  does  not  make  it  obliga- 
tory upon  connecting  carriers  to  enter  into  traffic  arrange- 
ments for  through  billing  and  rating  either  as  to  passenger 
or  freight  traffic.  KerUucky  &  I.  Bridge  Co.  v.  Louisville 
&  N.  R.  Co.,  37  Fed.  Rep.  567,  630,  631;  2  I.  C.  C.  351; 
2d  Ann.  Rep.,  2  I.  C.  C.  510. 

If  the  public  interest  requires  that  interstate  carriers 
be  compelled  to  put  in  force  arrangements  for  through 
billing  and  rating,  and  for  the  establishment  of  joint 
through  lines,  the  statute  should  be  more  explicit,  and  the 
conmaission  should  be  empowered  to  prescribe  the  terms 
of  such  arrangements  upon  a  comprehensive  view  of  the 
circumstances  of  each  particular  case.  Chicago  &  N.  W. 
Ry.  Co.  v.  Osborne,  52  Fed.  Rep.  915;  Express  Cases, 
117  U.  S.  1;  Tozer  v.  UniUd  States,  52  Fed.  Rep.  919. 

Through  rates  are  matters  of  agreement  between  car- 
riers. L.  R.  &  M.  R.  R.  Co.  V.  Tenn.,  Va.  &  Ga.  R.  R.,  3 
I.  C.  C.  1;  Copehart  v.  L.  &  N.  R.  R.  Co.,  4  I.  C.  C.  3  I. 
C.  C.  278;  In  re  Clark,  Agent,  3  I.  C.  C.  649. 

Through  rates  are  not  necessarily  illegal,  which,  when 
divided  between  carriers,  give  them  less  than  their  local 
rates,  provided  that  the  through  rate  itself  is  not  less  than 
some  one  of  the  locals,  or  unjustly  discriminating  against 
individuals  or  localities,  or  so  low  as  to  burden  other 
business  with  part  of  the  cost  of  the  business  upon  which 
it  is  imposed.    Lippman  v.  lU.  Cent.  R.  R.  Co.,  2  I.  C.  C. 
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584;  C.y  R.  I.  &  P.  Ry.Co.  v.  C.  &  A.  R.  R.  Co.,  3  I.  C.  C. 
450;  iV.  0.  Cotton  Exch.  v.  /K.  Cent.  R.  R.  Co.,  3 1.  C.  C.  534; 
HamiUon  v.  C.  R.  &  0.  R.  R.  Co.,  4  I.  C.  C.  3  I.  C.  C. 
482;  DetraU  Board  v.  G.  T.  Ry.  Co.,  2  I.  C.  C.  315;  Pough- 
keepaie  Iron  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  4  I.  C.  C. 
3  I.  C.  C.  248. 

The  apportionment  of  rates  of  dififerent  parts  of  a 
through  line  does  not  detennine  the  charge  to  the  public, 
but  may  be  significant  on  the  question  of  reasonable  rates 
for  the  whole  distance.  Brady  v.  Penn.  R.  R.  Co.,  2 1.  C 
C.  131. 

A  railroad  company  is  under  special  obligations  to  give 
reasonable  rates  for  its  local  business,  but  there  are  many 
influences,  which  may  affect  through  rates,  while  not  bear- 
ing upon  local  rates  at  all,  or,  if' at  all,  in  less  degree.  Afc- 
Morran  v.  Grand  Trunk  Ry.  Co.,  3  I.  C.  C.  252;  and  see 
also  Martin  v.  C,  B.  &  Q.  R.  R.  Co.,  2  I.  C.  C.  25;  Brady 
V.  Penn.  R.  R.  Co.,  2  I.  C.  C.  131;  In  re  Investn.  of  G.  T. 
R.  R.  Co.,  3  I.  C.  C.  89;  United  Stales  v.  MeUen,  53  Fed- 
Rep.  229. 

Through  rates  are  not  required  to  be  made  on  a  mileage 
basis,  nor  local  rates  to  correspond  with  the  divisi(»is, 
citing  Martin  v.  Sou.  Pac.,  2  I.  C.  C.  1 ;  Railway  Co.  v. 
Osborne,  52  Fed.  Rep.  912.  See  Wentworth  on  Interstate 
Conmierce,  pp.  18,  24,  54;  Judson  on  Interstate  Com- 
merce, p.  190,  §  150,  citing  Chicago  &c.  R.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167;  Alien  cfe  Lewis  v.  Oregon  R.  Nav.  Co., 
98  Fed.  Rep.  16. 

No  power  existed  at  common  law,  and  none  is  given  by 
the  act  to  court  or  commission,  to  compd  connecting  comr 
panies  to  contract  with  each  other,  to  abandon  full  control 
of  their  separate  roads,  or  to  unite  in  a  joint  tsyriff .  Ex- 
press Cases,  117  U.  S.  1 ;  Kentucky  Bridge  Co.  v.  LouisviQe 
&  N.  R.  Co.,  2  I.  C.  C.  351;  37  Fed.  Rep.  567;  LitOe  Rock 
&  M.  R.  Co.  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  2  I.  C.  C. 
763;  41  Fed.  Rep.  559;  IrU.  Com.  Comm.  v.  BaUimcre  A 


Digitized  by  VjOOQ IC 


KANSAS  CITY  SO.  RY.  v.  ALBERS  COMM.  CO.  681 

223  U.  S.  Argmi^ent  for  Defendant  m  Error. 

0.  R.  R.  Co.,  145  U.  S.  284;  Oulf,  C.  &  S.  F.  Ry.  Co.  v. 
Miand  S.  S.  Co.,  86  Fed.  Rep.  415. 

A  scheme  for  establishing  compulsory  through  rates 
should  be  surroxmded  by  proper  safeguards,  and  its  opera- 
tion limited  by  {froper  restrictions.  Cases  su^a;  and  see 
Cincinnati,  N.  0.  &  T.  R.  Ry.  Co.  v.  Int.  Com.  Comm.,  162 
U.  S.  184;  Texas  &  P.  Ry.  Co.  v.  Int.  Crnn.  Comm.,  162 
U.  S.  197;  Railroad  Co.  v.  Piatt  (decided  by  the  Interstate 
Commerce  Commission  June  26,  1907) ;  Sou.  Pac.  Co.  v. 
Int.  Com.  Comm.,  200  U.  S.  554;  Int.  Com.  Comm.  v. 
BaUimore  &  0.  R.  Co.,  3  I.  C.  C.  192;  43  Fed.  Rep.  37; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Int.  Com.  Comm., 
162  U.  S.  184,  197. 

Section  6  cannot  be  construed  to  prohibit  such  condi- 
tion. Delaware,  L.  &  W.  R.  Co.  v.  Kutter,  147  Fed.  Rep. 
53. 

While  contracts  which  are  prohibited  by  law  are  invalid 
and  cannot  be  enforced,  there  are  five  exceptions  in  which 
the  contracts  are  upheld.  Where  pubhc  poHcy  requires 
the  intervention  of  the  court;  where  the  parties  are  not  in 
pari  delicto;  where  the  law  which  makes  the  agreement 
unlawful  was  intended  for  the  special  protection  of  the 
party  seeking  relief;  where  the  illegal  purpose  has  not  been 
consummated;  where  the  party  complaining  can  exhibit 
his  case  without  relying  on  the  illegal  transaction.  9  Cyc. 
Law  A  Proc.,  p.  550;  Packard  v.  Byrd,  73  So.  Car.  1 ;  Fox  v. 
Rogers,  171  Massachusetts,  546;  Eastern  Expanded  Metal 
Co.  V.  Webb  Granite  Co.  (Mass.),  81  N.  E.  Rep.  251 ;  Tootle 
V.  Taylor,  64  Iowa,  629;  Bemis  v.  Beecher,  1  Kansas,  226; 
Mason  v.  McLeod,  57  Kansas,  105. 

To  invalidate  a  contract  for  illegality,  the  illegality 
must  be  inherent.  It  is  not  enough  that  it  be  associated 
even  closely.  It  must  be  a  part  of  the  contract.  Armstrong 
V.  Toler,  11  Wheat.  258;  Union  Nat.  Bank  v.  Matthews,  98 
U.  S.  621 ;  Merchants'  Cotton  Co.  v.  Insurance  Co.,  151  U.  S. 
368;  Lamed  v.  Andrews,  106  Massachusetts,  435. 
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The  laches  of  the  railroad  company  in  failing  to  file  and 
publish  its  joint  through  rate  idfter  it  was  made  should 
not  enable  it  to  defeat  its  contract  or  relieve  it  from  lia- 
bility xmder  its  contract.  Railroad  Co.  v.  Hefley,  158  U.  S. 
98,  distinguished;  and  see  Virginia  CtkU  &  Iron  Co.  v. 
LouistriUe  &  N.  R.  Co.,  37  S.  E.  Rep.  315;  Cherry  v.  CM- 
cago  &  Alton  Ry.  Co.,  191  Missoiui,  489;  Judson  on  Inte- 
state Conmierce  on  p.  276,  §  235;  Chapter  on  Enforcibility 
of  Unpublished  Rate  against  the  Carrier,  citing  Ponir 
Decker  Lumber  Co.  v.  Spencer,  86  Fed.  Rep.  846,  reversing 
81  Fed.  Rep.  277. 

The  state  court  did  not  find  that  any  prefer^ice  or 
advantage  was  given  Forrester  Brothers,  under  its  con- 
tract over  that  which  was  given  to  any  other  shipper  be- 
tween the  same  points. 

The  findings  of  the  state  court  are  conclusive  in  this 
court,  and  while  there  is  no  finding  of  the  state  court  that 
even  the  proportional  rate  with  the  other  roads  was  filed 
and  published  as  the  Interstate  Conmierce  Law  required, 
yet  as  the  court  specifically  finds  that  this  grain  was  not 
shipped  over  the  same  roads  or  between  the  same  points 
specified  in  the  proportional  tariff  offered  in  evidence  in 
connection  with  the  other  roads;  and  in  the  amendments  to 
such  tariff  it  is  apparent  under  the  authorities  already  cited 
in  this  brief  that  the  proportional  rates  with  other  roads, 
even  if  filed  and  published,  did  not  preclude  the  Kansas 
City  Southern  Railway  Company  from  making  a  different 
proportional  rate  with  the  northern  connecting  lines. 

When  the  northern  connecting  lines  imited  on  a  through 
rate  this  new  line  thus  formed  was  wholly  independent 
of  the  line  formed  by  the  proportional  rate  between 
Leavensworth  and  Atchison  and  St.  Joseph  with  other 
roads.  C.  &  A.  Ry.  Co.  v.  United  States,  156  Fed.  Rep. 
558;  United  States  v.  Standard  Oil  Co.,  155  Fed.  Rep.  305; 
Armour  Packing  Co.  v.  United  States,  153  Fed.  Rep.  1, 
were  all  brought  under  the  Elkins  Act,  which  act  did  not 
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take  effect  until  February  19,  1903;  the  contract  of  For- 
rester Brothers  was  made  m  1901,  and  the  shipments 
were  made  in  1901  and  1902.  These  cases  do  not  apply, 
nor  does  Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  &• 
242. 

This  court  will  not  review  a  decision  of  the  state  court 
on  a  writ  of  error  when  the  decision  of  the  state  court 
is  based  on  a  question  of  state  practice  or  procedure. 
In  re  Spies,  123  U.  S.  131;  Oxley  Stave  Co.  v.  BuOer  Co., 
166  U.  S.  648. 

No  decision,  state  or  Federal,  holds  that  a  contract 
based  on  an  xmpublished  rate  applicable  to  the  rate  of 
shipment  in  question  can  be  enforced,  as  between  the 
carrier  and  shipper,  when  the  rate  is  not  shown  to  be  un- 
just and  unreasonable  or  does  not  discriminate  either  in 
favor  of  or  against  other  shippers  on  same  haul,  or  does 
not  conflict  with  a  lawfully  established  rate  which  is  ap- 
plicable. The  validity  of  such  contracts  has  been  upheld 
in  the  following  cases:  Mo.  Pacif.  R.  R.  Co.  v.  Relf,  78 
Kansas,  463;  Wabash  R.  R.  Co.  v.  Sloop  (Mo.),  98  S.  W. 
Rep.  607;  Southern  Kan.  R.  R.  Co.  v.  Burgess  (Tex.),  90 
S.  W.  Rep.  189;  Gulf  R.  R.  Co.  v.  Leatherwood,  69  S.  W. 
Rep.  119;  Railway  Company  v.  Horn  (Tenn.),  59  S.  W. 
Rep.  134;  Laurel  Cotton  MiUs  Co.  v.  G.  &  S.  I.  R.  Co.,  37 
So.  Rep.  134;  Southern  Pacif.  R.  R.  Co.  v.  Redding,  43 
S.  W.  Rep.  1061;  Va.  Coal  &  Iron  Co.  v.  LouisvUle  N.  R. 
Co.,  74  S.  E.  Rep.  315;  Cherry  v.  Chicago  &  Alton  R.  Co., 
191  Missouri,  489;  2  L.  R.  A.  (N.  S.)  695;  90  S.  W.  Rep. 
381. 

The  principle  involved  in  this  case  comes  clearly  within 
the  right  to  contract  which  has  always  been  recognized 
by  this  court.  Southern  Pacific  R.  R.  Co.  v.  Inter.  Com. 
Comm.,  200  U.  S.  555;  Inter.  Com.  Comm.  v.  Baltimore  R. 
R.  Co.,  3  I.  C.  C.  192;  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  IrUer.  Com.  Comm.,  162  U.  S.  184,  197;  5  I.  C.  C. 
391. 
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Mr.  Justicb  Van  Dbvanter  delivered  the  opinion  of 
the  court. 

This  was  a  proceeding  in  garnishment  under  the  laws  of 
the  State  of  Kansas.  The  C.  H.  Albers  Conunission  Com- 
pany had  recovered  a  judgment  in  the  District  Court  of 
Crawford  Coxmty,  in  that  State,  against  Robert  L.  For- 
rester and  Joseph  M.  Forrester,  doing  business  as  For- 
rester Brothers,  in  the  sum  of  $10,333.72,  with  interest, 
and  had  brought  the  Kansas  City  Southern  Railway  Com- 
pany into  the  case,  as  a  garnishee,  upon  a  general  allega- 
tion that  it  waa  indebted  to  Forrester  Brothers.  The 
railway  company,  which  will  be  spoken  of  as  the  garnishee, 
appeared  and  denied  that  allegation.  Under  the  practice 
in  that  State  the  issue  so  framed  was,  without  other  plead- 
ings, brought  on  for  trial  as  a  civil  action.  The  trial  was 
begun  before  the  court  and  a  jmy,  but  later  the  jury  was 
discharged,  with  the  consent  of  the  parties,  and  the  trial 
proceeded  before  the  coiu*t  alone.  The  case  made  by  the 
evidence  was  this: 

TTie  garnishee  was  operating  a  railroad  extending  from 
Kansas  City,  Missouri,  to  Tex^ulcana,  Texas.  Another 
railroad,  which  will  be  spoken  of  as  the  northern  line, 
connected  with  it  at  Kansas  City  and  extended  northward 
to  Omaha,  Nebraska.  Forrester  Brothers  were  buyers 
and  sellers  of  grain,  with  offices  at  St.  Louis,  Missouri. 
In  the  late  sunmier  or  early  fall  of  1901  the  two  roads,  at 
the  sohcitation  of  Forrester  Brothers,  entered  into  an  oral 
agreement  with  the  latter  whereby  they  were  granted  a 
special  rate  on  com  and  oats  to  be  shipped  in  carload  lots 
from  Omaha  via  Kansas  City  to  Texarkana.  The  evidenccf 
was  confficting  as  to  whether  the  rate  agreed  upon  for  the 
through  haul  was  12)^  or  163^  cents  per  hxmdred  pounds, 
but  it  was  one  or  the  other,  and  the  garnishee  was  to 
charge  and  receive  8  cents  for  the  haul  over  its  road  and 
the  remainder  was  to  go  to  the  northern  line.    The  evi- 
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dence  was  also  conflicting  as  to  whether  the  agreement 
was  to  terminate  on  the  thirty-first  of  October,  or  was  to 
continue  witil  all  the  shipments  then  contemplated  by 
Forrester  Brothers  were  completed.  After  the  agreement 
was  n[iade,  and  in  reliance  thereon,  Forrester  Brothers 
made  large  purchases  of  com  and  oats  at  Omaha  for  ship- 
ment to  and  sale  at  Texarioma,  as  they  had  contemplated 
doing  when  soliciting  the  special  rate.  The  agreement 
was  observed  by  the  garnishee  until  and  including  the 
thirty-first  of  October,  and  during  that  time  the  shipments 
were  carried  on  through  bills  of  lading.  Thereafter  the 
garnishee  disregarded  the  agreement,  required  that  the 
shipments  be  rebilled  at  Kansas  City,  and  collected  a 
10-cent  rate  for  the  haul  over  its  road  until  Novemfber  10, 
and  thereafter  a  14-cent  rate.  The  pasrment  of  the  larger 
rates  was  xnsAe  by  an  agent  of  Forrester  Brothers  at 
Kansas  City,  who  did  not  know  of  the  agreement.  By 
exacting  the  larger  rates  the  garnishee  received  $10,527.55 
more  than  it  would  have  received  under  the  8-cent  rate. 
No  schedule  embodying  the  12J/^  or  16)^-cent  rate, 
ndiichever  it  was,  for  the  through  haul,  or  the  8-cent  rate 
for  the  haul  over  the  garnishee's  road,  was  filed  with  the 
Interstate  Commerce  Commission;  and  neither  was  any 
memorandum  or  statement  of  the  oral  agreement  so  filed. 
Apart  from  the  agreement  there  was  no  joint  through  rate 
applicable  to  these  shipments. 

When  the  agreement  was  n[iade  there  was  in  force  on 
the  garnishee's  road  a  ''proportional  rate"  of  10  cents  per 
hundred  pounds  on  com  and  oats  moving  from  Kansas 
City  to  Texarkana.  This  rate  was  not  applicable  to  ship- 
ments originating  at  Kansas  City,  but  only  to  such  as 
originated  elsewhere  on  connecting  lines.  Nor  was  it  in- 
variably confined  to  the  movement  from  Kansas  City  to 
Texarkana,  for  it  included  also  the  haul,  when  there  was 
such,  to  Kansas  City  from  certain  common  points,  such 
as  St.  Joseph,  Atchison  and  Leavenworth,  which  usually 
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.  enjoyed  the  Kansas  City  rates  and  were  not  reached  by 
the  garnishee's  road,  but  by  other  roads.  Thus,  shipments 
originating  on  lines  connecting  at  the  common  points 
with  the  roads  leading  to  Kansas  City  took  this  rate  from 
the  conmion  points  to  Texarkana.  As  applied  to  such 
shipments  the  rate  was  joint  as  well  as  proportional,  and 
as  applied  to  others  it  was  a  proportional  rate  of  the 
gamii^ee  alone.  It  was  embodied  in  a  schedule  duly  filed 
with  the  Interstate  Conunerce  Conunission,  and  remained 
in  force  until  November  10,  when  it  was  superseded  by  a 
like  rate  of  14  cents,  shown  in  an  amendatory  schedule  so 
filed.  These  schedules  bore  a  heading  indicating  that 
they  were  adopted  by  the  garnishee  "in  connection  with" 
other  designated  railroads,  they  being  the  roads  over  which 
the  haul,  when  there  was  such,  from  the  common  points  to 
the  garnishee's  road  would  be  made.  The  northern  line 
was  not  one  of  them,  nor  was  Omaha  one  of  the  common 
points.  There  was  a  like  provision  for  the  haul,  when 
there  was  such,  from  Texarkana  to  common  points  there- 
with, and  also  a  designation  of  the  railroads  over  which 
that  haul  would  be  made;  but  as  that  feature  of  the 
schedules  is  immaterial  here,  it  may  be  eliminated  from 
consideration. 

As  explaining  a  proportional  rate  and  indicating  the 
correct  application  of  the  one  just  named,  F.  M.  King,  an 
experienced  station  agent  of  the  garnishee,  testified:  "Q.  I 
will  ask  if  you  know  whether  or  not  the  words  'propor- 
tional rates'  have  a  well-defined  and  understood  meaning 
in  railroad  business  and  on  the  Kansas  City  Southern. 
A.  They  have;  yes,  sir.  Q.  Now,  just  tell  briefly  what 
those  terms  mean,  those  words  'proportional  rates,'  if 
you  know.  A.  A  proportional  rate  is  a  rate  put  in  to  cover 
business  .  .  .  coming  to  oiur  lines  from  other  points, 
applying  to  commodities  where  we  have  no  through  rates. 
It  is  put  in  in  order  to  protect  a  shipper  on  a  long  haul. 
For  instance,  a  shipment  coming  from    .    .    ,    points 


Digitized  by  VjOOQIC 


KANSAS  CITY  SO.  RY.  v.  ALBERS  COMM.  CO.  587 
223  U.  S.  Opinion  of  the  Court. 

out  in  Kansas,  where  there  is  no  through  rate  pub- 
lished, ...  we  accept  it  from  the  connecting  line 
and  bill  it  out  then  on  a  proportional  rate,  which  is  less 
than  the  local  tariff  rate.  Q.  Now,  you  spoke  there  of  a 
local  tariff  rate;  if  those  words  have  a  well-defined  mean- 
ing, I  wish  you  would  state  what  those  are.  A.  A  local 
rate  is  a  rate  applying  locally  from  one  station  to  another 
on  the  same  road.  Q.  In  that  term  'local  rate'  as  dis- 
tinguished from  'proportional  rate,'  how  about  the  origin 
of  the  shipment?  A.  That  is  where  it  originates  and 
terminates  on  the  same  line."  And  E.  E.  Smythe,  the 
general  freight  agent  of  the  garnishee,  under  whose  di- 
rection the  schedules  embracing  this  proportional  rate 
were  prepared  and  filed,  testified:  ''Q.  Mr.  Smythe,  what 
is  meant  in  railroading  by '  common  points '?  A.  Common 
points  are  points  which  take  the  same  rate^  .  .  . 
Q.  Common  points  are  comparatively  close  together,  tak- 
ing the  same  rates?  A.  Yes,  sir.  Q.  How  far  north  is 
Omaha  from  Kansas  City?  A.  220  or  226  miles.  .  .  . 
Q.  How  far  north  from  Kansas  City  is  Atchison  and 
Leavenworth?  A.  Between  30  and  40  miles.  Q.  And  St. 
Joe  about  60  miles  north  of  Kansas  City?  A.  Yes,  sir,  60. 
Q.  Is  Omaha  a  common  point  with  Leavenworth,  Atchi- 
son, St.  Joe  and  Kansas  City?  A.  No,  sir.  .  .  . 
Q.  Now,  Mr.  Smythe,  I  will  ask  you  to  state  what  is 
known  in  railroading  as  'proportional  rates,'  what  does 
that  expression  mean,  if  it  has  any  fixed  or  definite  mean- 
ing? A.  Proportional  rates  are  rates  established  in  a  great 
many  centers — grain  centers,  if  you  please — on  grain 
coming  from  any  territory  which  may  be  shipped  there 
for  reshipment.  .  .  .  Q.  I  will  ask  you  if  the  words 
'proportional  rates'  have  a  fixed  and  definite  meaning 
among  railroad  men,  especially  among  traflSc  men? 
A.  Yes,  sir.  .  .  .  Q.  Can  you  give  us  an  illustration 
so  we  will  understand  it  more  definitely?  Give  your  own 
illustration  of  shipments  coming  into  Kansas  City  and 
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going  out  again.  A.  We  will  take  Wichita,  Kansas. 
Some  Kansas  City  firm  will  buy  hay  and  grain  there  froma 
T^chita  dealer,  or  some  point  in  that  t^ritory,  and  Akp 
that  hay  to  Kansas  City  to  John  J<»ies  Commission  Co. 
Mr.  Jones  pays  the  fr^g^t  on  that  car,  and  in  the  mean- 
time ...  he  may  have  sold  that  car  of  hay  or  grain 
to  go  to  New  Orleans,  .  .  .  and  he  accardm^y 
comes  to  you,  or  presents  to  the  general  agent  the  expeose 
bill  covering  Uie  freight  in,  and  when  that  is  checked  to 
see  that  the  correct  rate  is  applied  it  goes  out  on  a  pro- 
portional  rate  from  Kansas  City  or  any  other  point  where 
the  proportional  rate  applies,  at  the  proportional  rate 
named  in  the  tariff.  .  .  .  Q.  Explain  in  your  own  way. 
A.  You  want  me  to  eiq)lain  what  that  tariff  [the  prc^xN*- 
tional  one  now  under  consideration]  means?  What  it 
would  apply  on?  Q.  Yes,  sir,  just  explain  tbe  memnng  of 
this  expresrion  'm  connection  with  the  Chicagp  Great 
Western'  and  the  other  roads.  A.  That  tariff  would  aj^y 
on  grain  coming  into  Kansas  City  on  any  raifaroad  in 
America  [and  bound]  to  Texarkana.  .  .  .  Q.  You  say 
it  would  apply  on  grain  coming  into  Kansas  City  frooi  any 
point  in  the  world?  Yes,  sir,  any  place  in  America.'' 
This  testimony,  bearing  upon  the  meaning  of  the  propor- 
tional rate  schedules,  was  not  in  any  way  ccmtradicted. 

It  was  not  shown  whether  those  schedules  were  sanc- 
tioned by  the  other  railroads  over  which  ihe  haul,  when 
there  was  such,  from  the  common  points  to  the  garnishee's 
road  was  to  be  made;  and  while  it  was  shown  that  those 
schedules  were  regularly  printed  and  that  copies  thereof 
were  sent  to  the  freight  offices  of  the  garnishee  at  Kansas 
City  and  other  points  ^id  were  there  kept  open  to  pubfic 
inspection,  it  was  not  shown  that  copies  w&te  posted  in 
public  and  conspicuous  places  in  those  offices. 

Respecting  the  existence  of  an  applicable  local  rate  on 
the  northern  line  from  Omaha  to  Kansas  City,  the  witness 
Smythe  testified:  "Q.  I  will  ask  you  to  state  if  you  knor 
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what  the  rate  was  in  1901  on  grain  between  Omaha  and 
Kansas  City?  A,  Yes,  sir.  Q,  I  will  ask  you  to  state  what 
it  was.  A.  The  rate  was  9  cents.  Q.  Is  that  what  you  call 
a  legal  rate?  A.  It  was  the  legal  rate;  yes,  sir.  Q.  That  is, 
between  Omaha  and  Kansas  City?  A.  Yes,  sir.  Q.  On 
what  roads  was  that  in  effect?  A.  In  effect  over  the 
Burlington,  Missouri  Pacific  and  all  lines  reaching  Omaha 
running  into  Kansas  City."  This  testimony  was  offered 
and  admitted  without  objection,  and  its  effect  was  in  no 
way  impaired  or  qualified,  save  as  the  same  witness,  as 
also  others,  testified  to  the  existence  of  a  rate  of  6J^  cents, 
called  the  ''Missoiui  arbitrary,"  on  grain  carried  from 
Omaha  to  Kansas  City  when  destined  to  points  beyond. 
If  this  latter  was  an  individual  rate  of  the  northern  line, 
and  not  a  conventional  division  of  some  joint  through  rate, 
as  to  which  the  testimony  was  somewhat  uncertain,  it  was 
f^plicable  to  the  shipments  in  questicm;  otherwise  the 
9-cent  rate  was  applicable.  In  either  event  there  was  a 
lawful  local  rate  covering  the  haul  over  the  northern  line. 

At  the  trial  the  plaintiff  took  the  position,  not  that  the 
proportional  rate  was  unreasonable,  preferential,  dis- 
criminatory or  otherwise  objectionable  under  the  Inter- 
state Commerce  Act,  but  that  the  special  agreement  was 
valid  and  the  garnishee  consequently  was  imder  a  common 
law  liability  to  Forrester  Brothers  for  all  that  it  had  col- 
lected in  excess  of  the  stipulated  8-cent  rate  for  the  haul 
over  its  road.  And  the  garnishee's  position,  insisted  upon 
throughout  the  trial,  is  reflected  by  the  following  declara- 
tioiM  of  law  which  it  tendered  and  the  court  rejected: 

''Where  an  int^*state  shipment  of  merchandise  passes 
from  the  point  of  origin  to  the  point  of  destination  over 
the  lines  of  two  separate  carriers,  and  such  carriers  have 
not,  by  agreement,  estabUshed  a  joint  rate  over  their  said 
lines  and  filed  and  published  the  same  in  the  manner  re- 
quired by  the  Interstate  Commerce  Act,  then  the  only 
lawful  charge  for  transportation  to  be  applied  to  such 
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shipment  is  the  published  tariff  rate  of  the  first  carrier 
from  the  point  of  origin  of  the  shipment  to  the  point  of 
connection  with  the  second  carrier,  plus  the  published 
tariff  charge  of  the  second  carrier  from  the  point  of  con- 
nection with  the  first  carrier  to  the  point  of  destination. 

''On  interstate  shipments  of  merchandise  the  only  law- 
ful rates  applicable  thereto  are  such  rates  as  have  been 
filed  and  published  in  the  manner  required  by  the  Inter- 
state Conamerce  Act." 

And,  applying  those  declarations  to  the  evidence,  the 
garnishee  insisted  that  during  the  time  of  the  shipments 
in  question  lawfully  estabhshed  local  rates,  apphcable 
thereto,  were  in  force  upon  the  two  roads,  and  that  those 
rates  were  not  superseded  or  displaced  by  the  special 
agreement  with  the  shipper;  that  the  rates  agreed  upon, 
that  is,  the  joint  through  rate  and  the  8-cent  rate,  never 
became  legally  operative,  because  never  embraced  in  any 
schedule  filed  with  the  Interstate  Commerce  Commission; 
and,  finally,  that  the  charges  exacted  for  the  haul  over  its 
road  conformed  to  the  lawfully  established  rate,  and  were 
the  only  charges  which  lawfully  could  have  been  accepted. 

The  trial  court  sustained  the  plaintiff's  position,  made  a 
general  finding  in  its  favor,  and  entered  judgment  thereon 
against  the  garnishee.  The  Supreme  Court  of  the  State 
affirmed  the  finding  and  judgment  (79  Kansas,  59),  and 
this  writ  of  error  was  then  allowed. 

Consideration  must  first  be  given  to  a  motion  to  dis- 
miss, advanced  upon  two  grounds:  (1)  That  no  right  or 
immunity  under  a  statute  of  the  United  States  was 
''specially  set  up  or  claimed,"  within  the  meaning  of 
Rev.  Stat.,  §  709,  in  the  state  courts,  and  (2)  that  in  those 
courts  the  facts  were  found  generally  against  the  garnishee, 
that  the  finding  is  conclusive  upon  this  court,  and  that  the 
errors  assigned,  when  rightly  considered,  but  challenge  the 
finding,  and  therefore  present  nothing  which  is  open  to 
review. 
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The  first  ground  obviously  is  not  tenable.  The  gar- 
nishee insisted  throughout  the  proceedings  that  no  re- 
covery could  be  had  against  it  consistently  with  the 
Interstate  Commerce  Act,  because  in  disregarding  the 
agreement  for  the  special  rate  and  in  exacting  the  propor- 
tional rate,  first  of  10  and  later  of  14  cents,  it  but  con- 
formed to  the  provisions  of  that  act  governing  the  rates 
to  be  applied  to  interstate  shipments.  This  was  an  ade- 
quate assertion  of  a  right  or  immunity  under  that  act, 
for  it  named  the  act,  indicated  wherein  it  was  claimed  to 
be  applicable,  and  invoked  its  protection.  Nvtt  v.  Knut^ 
200  U.  S.  12;  Texas  and  Pacific  Railway  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426. 

The  second  ground  has  more  color,  but  is  also  untenable. 
While  it  is  true  that  upon  a  writ  of  error  to  a  state  coiul; 
we  cannot  review  its  decision  upon  pure  questions  of  fact, 
but  only  upon  questions  of  law  bearing  upon  the  Federal 
right  set  up  by  the  imsuccessful  party,  it  equally  is  true 
that  we  may  examine  the  entire  record,  including  the 
evidence,  if  properly  incorporated  therein,  to  determine 
whether  what  piuports  to  be  a  finding  upon  questions  of 
fact  is  so  involved  with  and  dependent  upon  such  ques- 
tions of  law  as  to  be  in  substance  and  effect  a  decision  of 
the  latter.  That  this  is  so  is  amply  shown  by  our  prior 
rulings.  Thus,  in  Mackay  v.  Dillon,  4  How.  421,  447, 
where  the  state  courts  had  given  to  certain  evidence  an 
effect  claimed  to  be  unwarranted  by  an  appUcable  law 
of  Congress,  it  was  held  that  their  decision  "on  the  effect 
of  such  evidence  may  be  fully  considered  here.''  In 
Dower  v.  Richards,  151  U.  S.  658,  667,  where  the  con- 
clusiveness of  findings  of  fact  by  a  state  court  was  elabo- 
rately considered,  it  was  recognized  that  where  the  ques- 
tion is  "of  the  competency  and  legal  effect  of  the  evidence 
as  bearing  upon  a  question  of  Federal  law  the  decision 
may  be  reviewed  by  this  court."  In  Stanley  v.  Schwalby, 
162  U.  S.  255,  274,  277-279,  which  was  an  action  of  eject- 
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ment,  the  validity  of  an  authority  exercised  under  the 
United  States  was  drawn  in  question  and  depended  upon 
whether  the  United  States  had  a  good  title  to  the  land  in 
controversy.  That  question  turned  upon  whether  the 
attorney  for  the  United  States,  who  had  repres^ited  it 
in  the  acquisition  of  the  land,  knew  at  the  time  of  a  prior 
deed  to  one  McMillan,  and  the  state  court  found  that  he 
had  such  knowledge.  In  this  court  it  was  insisted,  on 
the  one  hand,  that  the  finding  was  conclusive,  and,  on 
the  other,  that  the  evidence  was  insufficient,  as  matter 
of  law,  to  warrant  the  finding,  and  could  be  examined  to 
determine  whether  this  was  so.  In  that  connection  this 
court,  although  recognizing  the  general  rule  that  finding3 
upon  pure  questions  of  fact  are  not  open  to  review,  said 
(p.  278) :  ''But  so  far  as  the  judgment  of  the  state  court 
against  the  validity  of  an  authority  set  up  by  the  de- 
fendants under  the  United  States  necessarily  involves  the 
decision  of  a  question  of  law,  it  must  be  reviewed  by  this 
court,  whether  that  question  depends  upon  the  Consti- 
tution, laws  or  treaties  of  the  United  States,  or  upon  the 
local  law,  or  upon  principles  of  general  jurisprudence." 
And,  upon  examining  the  evidence,  this  court  hdd  it 
to  be  "wholly  insufficient,  in  fact  and  in  law,  to  support 
the  conclusion  that  the  attorney  had  any  notice  of  the 
previous  deed  to  McMillan,"  and  accordingly  reversed 
the  judgment  of  the  state  court.  And  in  SMemmer  v. 
Buffalo,  Rochester  &  Pittsburg  Ry.  Co.,  205  U.  S.  1,  a  case 
arising  imder  the  Federal  Safety  Appliance  Law,  whereiii 
the  state  court  found  that  the  deceased  contributed  to 
his  injury  by  his  own  negligence,  thereby  preventing  a 
recovery,  this  court  exercised  the  power  to  examine  the 
evidence,  notwithstanding  a  contention  that  the  finding 
was  conclusive,  and  reversed  the  judgment  upon  the 
ground  that  it  appeared  that  what  had  been  f  oimd  to  be 
contributory  negligence  was  at  most  an  assim^>tion  of 
the  risk,  which  was  not  a  defense  imder  the  Fedcaral  stat- 
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ute.  Perhaps  the  most  frequent  exercise  of  this  power 
occurs  in  cases  arising  xmder  the  clause  of  the  Constitution 
forbidding  a  State  to  pass  any  law  impairing  the  obliga- 
tion of  a  contract,  the  existence  of  the  contract  in  such 
cases  being  a  mixed  question  of  law  and  fact.  LouimUe 
Gas  Co.  V.  Citizens'  Gas  Co.,  115  U.  S.  683,  697,  a  leadmg 
case  upon  the  subject,  contains  this  statement  of  the  set- 
tled rule:  "Whether  an  alleged  contract  arises  from  state 
legislation,  or  by  agreement  with  the  agents  of  a  State, 
by  its  authority,  or  by  stipulations  between  individuals 
exclusively,  we  are  obUged,  upon  oiur  own  judgment  and 
independently  of  the  adjudication  of  the  state  court,  to 
decide  whether  there  exists  a  contract  within  the  protec- 
tion of  the  Constitution  of  the  United  States."  A  like 
exercise  of  this  power  is  shown  in  cases  arising  imder 
the  clause  of  the  Constitution  requiring  full  faith  and 
credit  to  be  given  in  each  State  to  the  judicial  proceedings 
of  every  other  State.  Huntington  v.  AttriU,  146  U.  S.  667, 
684,  was  such  a  case.  It  was  a  suit  in  Maryland  upon  a 
judgment  obtained  in  New  York  imder  a  statute  of  the 
latter  State  imposing  a  liability  for  the  debts  of  a  corpora- 
tion upon  a  director  making  a  false  certificate  respecting 
its  condition.  The  Court  of  Appeals  of  Maryland  held 
that  the  judgment  was  for  a  strictly  penal  Uability  and 
therefore  not  within  the  protection  of  the  full  faith  and 
credit  clause.  But  when  the  case  came  here  it  was  held 
that  ''if  the  state  court  declines  to  give  full  faith  and  credit 
to  a  judgment  of  another  State,  because  of  its  opinion 
as  to  the  nature  of  the  cause  of  action  on  which  the  judg- 
ment was  recovered,  this  court,  in  determining  whether 
full  faith  and  credit  have  been  given  to  that  judgment, 
must  decide  for  itself  the  nature  of  the  original  liability." 
And  upon  reaching  the  conclusion  that  in  that  instance 
the  original  Uability  was  not  strictly  penal  this  court 
reversed  the  judgment  of  the  Court  of  Appeals  of  Mary- 
land. 

VOL.  ccxxiii — 38 
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When  due  regard  is  had  for  the  rule  before  indicated, 
and  so  often  applied  in  other  cases,  it  does  not  admit  of 
doubt  that  in  the  present  case  we  may  examine  the  evi- 
dence, which  has  been  properly  incorporated  in  the  record, 
to  determine  whether  the  general  finding  necessarily  in- 
volved the  decision  of  questions  of  law  bearing  upon  tjie 
Federal  right  set  up  by  the  garnishee.  And  when  this  is 
done  it  is  manifest,  as  is  amply  Ulustrated  by  the  r^sum^ 
which  we  have  given  of  the  evidence  and  contentions  of 
the  parties,  that  the  finding  necessarily  involved  the  deci- 
sion of  questions  of  the  interpretation  and  application  of 
the  Interstate  Commerce  Act  (24  Stat.  379,  c.  104;  25 
Stat.  855,  c.  382),  and  also  of  other  questions  of  law  bear- 
ing upon  the  Federal  right,  such  as  the  legal  effect  of  evi- 
d^ice. 

Coming  then  to  the  questions  arising  upon  the  case 
made  by  the  evidence,  we  have  seen  that  when  the  agree- 
ment for  the  special  rate  was  made,  and  during  the  time 
of  the  shipments  in  question,  there  was  in  force  on  the 
garnishee's  road  a  lawful  proportional  rate,  at  first  of  10 
and  later  of  14  cents,  applicable  to  these  shipments,  unless 
it  was  objectionable  in  some  of  the  following  particulars: 

(o)  Although  it  was  shown  that  the  schedules  embody- 
ing this  rate  were  regularly  printed,  duly  filed  with  the 
Interstate  Commerce  Commission,  and  kept  open  to  pub- 
lic inspection  at  the  freight  offices  of  the  garnishee  at 
Kansas  City  and  other  points,  it  was  not  shown  that 
copies  were  posted  in  pubUc  and  conspicuous  places  in 
those  offices  as  required  by  §  6  of  the  Interstate  Com- 
merce Act.  Posting,  however,  was  not  essential  to  make 
rates  legally  operative,  and  was  required  only  as  a  means 
of  affording  special  facilities  to  the  public  for  ascertaining 
the  rates  actually  in  force.  Texas  and  Pacific  Railway  Co. 
V.  Cisco  Oa  Mia,  204  U.  S.  449. 

(6)  It  was  not  shown  that  these  schedules  w^re  sanc- 
tioned by  the  other  railroads  designated  therein,  thqr 
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being  the  roads  over  which  the  haul  to  the  garnishee's 
road  from  the  common  points  was  to  be  made  when  the 
shipments  were  received  from  connecting  lines  at  those 
points.  Such  a  showing,  however,  was  not  necessary 
here.  The  other  roads  had  no  interest  in  the  rate  as  ap- 
plied to  shipments  received  by  the  garnishee  from  the 
northern  line  at  Kansas  City,  as  were  the  shipments  in 
question.  As  applied  to  them  the  rate  was  not  joint,  but 
an  individual  rate  of  the  garnishee.  The  sanction  of  the 
other  roads  was  essential  only  to  its  application  to  the 
haul  from  the  common  points,  when  there  was  such. 

(c)  As  before  stated,  the  heading  of  these  schedules 
indicated  that  they  were  adopted  by  the  garnishee  ''in 
connection  with"  other  designated  railroads,  they  being 
the  ones  Just  mentioned  as  interested  in  the  rate  when 
applied  to  shipments  received  from  connecting  lines  at 
the  common  points.  This,  it  is  contended,  meant  that 
the  rate  was  applicable  only  to  shipments  received  by  the 
garnishee  from  those  roads.  But  an  examination  of 
the  schedules  satisfies  us  that  they  had  no  such  meaning. 
The  heading  merely  reflected  the  fact  that  the  rate,  in 
some  of  its  applications,  was  to  be  a  joint  one  as  between 
the  garnishee  and  the  designated  roads.  The  schedules 
themselves  did  not  restrict  the  rate  to  shipments  received 
from  those  roads,  but,  on  the  contrary,  indicated  that 
it  was  applicable  to  shipments  received  by  the  garnishee 
at  Kansas  City  from  any  connecting  line.  This  view  of 
it  was  fortified,  unnecessarily,  as  we  think,  by  the  un- 
contradicted testimony  of  expert  witnesses,  who  declared 
that  the  rate  was  appUcable  to  shipments  originating  on 
any  connecting  line,  whether  received  by  the  garnishee 
at  Kansas  City  or  by  one  of  the  designated  roads  at  a 
common  point. 

The  uncontradicted  testimony  of  witnesses  likely  to  be 
informed  on  the  subject  disclosed  the  existence  of  an  ap- 
plicable lawful  rate  on  the  northern  line  from  Omaha  to 
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Kansas  City.  True,  this  testimony  was  not  the  best 
evidence,  but,  being  offered  and  admitted  without  objec- 
tion, it  was  evidence  which  could  not  be  disregarded. 
Diaz  V.  United  States,  222  U.  S.  574;  Schlemmer  v.  BuffdOy 
Rochester  &  Pittsburg  Railway  Co.,  205  U.  S.  1,  9;  United 
States  V.  McCoy,  193  U.  S.  593,  598.  And  while  it  niay 
have  been  left  somewhat  uncertain  as  to  which  of  two 
such  rates,  one  of  6J^  and  the  other  of  9  cents,  was  the 
applicable  one,  it  was  disclosed  with  certainty  that  it 
was  one  or  the  other. 

Such  being  the  state  of  the  evidence,  the  necessary 
conclusion,  as  matter  of  law,  is  that  an  applicable  and 
lawfully  established  local  rate  was  in  force  on  each  road. 
And  as  it  was  conceded  that  there  was  no  established 
joint  through  rate,  it  likewise  is  a  necessary  conclusion 
that  the  shipments,  even  if  moving  on  through  bills  of 
lading,  shoxild  have  taken  these  local  rates,  unless  the 
latter  were  superseded  or  displaced  by  the  special  agree- 
ment. 

We  are  thus  brought  to  the  question  of  the  validity  of 
that  agreement.  Not  only  did  it  contemplate  a  departure 
from  the  established  local  rates  for  the  benefit  of  a  sin^e 
shipper,  but  no  schedule  embracing  the  rates  agreed  upon 
was  filed  with  the  Interstate  Commerce  Conmiission. 
Section  6  of  the  Interstate  Commerce  Act,  as  it  existed 
at  the  time,  laid  upon  every  carrier  subject  to  the  provi- 
sions of  the  act  the  duty  of  filing  with  the  Commission 
and  publishing  schedules  of  the  rates  to  be  charged  for 
the  transportation  of  property  over  its  road,  provided 
for  changing  and  superseding  such  rates  by  new  schedules 
so  filed  and  published,  and  made  it  unlawful  for  such  a 
carrier  to  depart  from  any  rate  so  established  and  in 
force  at  the  time.  That  section  also  required  connecting 
carriers,  agreeing  upon  joint  through  rates,  to  file  schedules 
thereof  with  the  Commission,  made  similar  provision  for 
changing  and  superseding  rates  so  established,  and  like- 
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wise  prohibited  any  deviation  from  an  established  joint 
rate  while  remaining  in  force.  Other  sections  contained 
provisions  against  unreasonable  rates,  unjust  discrimina- 
tions, undue  preferences  and  the  like.  The  chief  purpose 
of  the  act  was  to  secure  uniformity  of  treatment  to  all, 
to  suppress  unjust  discriminations  and  undu^  preferences, 
and  to  prevent  special  and  secret  agreements,  in  respect 
of  rates  for  interstate  transportation,  and  to  that  end  to 
require  that  such  rates  be  established  in  a  manner  cal- 
culated to  give  them  publicity,  to  make  them  inflexible 
while  in  force,  and  to  cause  them  to  be  unalterable  save 
in  the  mode  prescribed.  In  every  substantial  sense  local 
rates  and  joint  through  rates  were  placed  on  the  same 
level.  Both  were  required  to  be  openly  established  and 
uniformly  applied.  True,  the  carriers  were  obliged  to 
establish  local  rates  and  were  left  free  to  agree  upon  joint 
through  rates,  or  not,  as  they  chose;  but  if  they  did  agree 
thereon,  the  rates  could  become  legally  operative  only 
by  being  established  as  prescribed  in  the  act.  The  true 
effect  of  the  statute  in  this  regard — we  speak  of  the  stat- 
ute as  it  existed  in  1901 — is  clearly  stated  in  the  opinion 
of  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit, 
in  Chicago,  Burlington  &  Quincy  Railway  Co.  v.  United 
States,  157  Fed.  Rep.  830,  833,  as  follows: 

"If  an  initial  carrier  accepts  traffic  for  transportation 
and  issues  its  bill  of  lading  over  a  route  made  up  of  con- 
necting roads  for  which  no  joint  through  rate  has  been 
published  and  filed  with  the  commission,  the  lawful  rate 
to  be  charged  is  the  sum  of  the  established  local  rates 
published  and  filed  by  the  individual  roads;  or  if,  as  was 
the  case  here,  there  is  a  local  rate  over  one  road  and  a 
joint  rate  over  the  others  for  the  remainder  of  the  route, 
all  published  and  filed  with  the  commission,  the  lawful 
through  rate  to  be  charged  is  the  sum  of  the  local  and 
joint  rates.  By  failing  to  establish  or  concur  in  a  joint 
through  rate  for  traffic  accepted  for  interstate  transporta- 
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tion,  each  participating  carrier  impliedly  asserts  that  the 
rate  which  it  has  duly  established,  published,  and  filed 
for  its  own  line  shall  be  a  component  part  of  the  throu^ 
rate  to  be  charged.  It  is  competent  for  carriers,  if  condi- 
tions justify  it,  to  make  their  proportions  of  a  throu^ 
rate  less  than  the  local  charges  upon  their  own  lines,  but 
in  doing  so  they  should  observe  legal  methods,  and  if  no 
action  to  that  end  is  taken  they  in  effect  adhere  to  the 
rates  established,  published,  and  filed  by  them  as  applying 
not  only  to  local  but  to  through  traffic." 

We  conclude,  as  matter  of  law,  that  the  special  agree- 
ment was  void,  that  the  established  local  rates  were  un- 
affected by  it,  that  the  rate  collected  by  the  garnishee  was 
the  applicable  legal  rate,  and  that  the  finding  and  judg- 
ment should  have  been  in  favor  of,  and  not  against,  the 
garnishee. 

To  avoid  any  misapprehension  in  respect  to  the  charac- 
ter of  the  liability  sought  to  be  enforced  in  this  case,  we 
deem  it  well  to  repeat  that  there  was  no  claim  of  any  right 
to  reparation  or  damages  under  the  Interstate  Commerce 
Act,  and  no  claim  that  the  rate  collected  was  unreasonable, 
preferential,  discriminatory  or  otherwise  violative  of  that 
act,  but  only  an  attempt  to  enforce  a  supposed  liability 
for  a  breach  of  the  special  agreement.  See  Texas  and 
Pacific  Railway  Co,  v.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426;  Robinson  v.  Baltimore  and  Ohio  Railroad  Co.,  222 
U.  S.  506. 

For  the  reasons  given  the  judgment  of  the  Supreme 
Court  of  Kansas  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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UNITED  STATES  v.  MILLER. 
SAME  V.  SAME. 

EBBOR  TO  THE  CIRCUIT  COURT  OP  THE  UNITED  STATES 
FOR  THE   SOUTHERN  DISTRICT  OF  GEORGIA. 

No6.  607,  608.    Argued  January  9, 1912.— Decided  February  26,  1912. 

Posting  of  rates  as  required  by  §  6  of  the  Interstate  Commerce  Act  is 
not  a  condition  of  making  the  tariff  legally  operative  or  keeping  it  in 
operation. 

The  non-posting  of  rates  by  an  interstate  carrier  will  not  relieve  a 
shipper  from  the  penalty  for  violating  the  Interstate  Commerce  Act 
by  accepting  rebates. 

Publication  and  posting,  in  the  sense  in  which  those  terms  are  used 
in  the  Interstate  Commerce  Act,  are  essentially  different. 

One  provision  of  an  act  will  not  be  so  construed  as  to  defeat  the  object 
of  the  act;  and  the  non-posting,  or  removal  of,  schedules  of  rates, 
will  not  disestablish  a  published  rate. 

Congress  will  not  be  presumed  to  have  intended  that  the  mere  non- 
posting  of  schedules  of  rates  in  the  depots  of  carriers,  or  the  removal 
thereof  after  posting,  should  disestablish  or  suspend  a  rate,  which  the 
act  provides  shall  only  be  changed  in  the  mode  prescribed.  KansaH 
City  Southern  Ry.  Co,  v.  Albers  Commission  Co,,  ante,  p.  573. 

The  facts,  which  involve  the  construction  of  certain  pro- 
visions of  the  Interstate  Commerce  Law  as  amended  by 
the  Hepburn  Act  of  1906  to  regulate  commerce,  are  stated 
in  the  opinion. 

The  Solicitor  General  for  the  United  States: 
Where  the  carriers  have  done  everything  prescribed  by 
the  statute  with  regard  to  a  through  joint  rate  for  trans- 
portation over  a  through  route  under  a  common  arrange- 
ment, except  posting  the  schediiles  in  the  depots,  a  shipper 
who  knows  what  the  estabUshed  rate  is,  is  guilty  ol  a  vio- 
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lation  of  §  1  of  the  Elkins  Act  as  amended  by  the  Hepburn 
Act  if  he  knowingly  solicits,  accepts,  and  receives  a  con- 
cession from  that  rate. 

Proof  of  a  violation  of  the  act  by  a  shipper  would  be 
rendered  practically  impossible,  and  certainly  senselessly 
difScult,  laborious,  and  expensive,  if  in  every  prosecution 
primary  evidence  of  posting  the  schedules  and  keeping 
them  posted  in  every  depot  were  required.  The  shipper 
indeed  might  secure  inununity  by  himself  removing  the 
schedule  from  some  depot  before  applying  for  and  get- 
ting his  concession,  as  the  established  rate  would  then  no 
longer  be  in  existence. 

Every  purpose  of  the  law  would  be  defeated  if  rates  ex- 
isted by  so  precarious  a  tenure. 

The  question  has  in  effect  been  determined  in  Texas  and 
Pacific  Ry.  Co.  v.  Cisco  OH  MiU,  204  U.  S.  449.  Although 
that  case  concerns  the  construction  of  the  section  in  a  civil 
cause,  that  affords  no  reason  for  saying  that  the  authorita- 
tive construction  of  the  statute  is  not  to  be  applied  in  a 
criminal  case.    United  States  v.  KeMy  211X1.  S.S70,m. 

As  early  as  1892,  m  United  States  v.  Hou>eU,  56  Fed.  Rep. 
21,  29,  it  was  held  as  against  shippers  that  the  posting  of 
rates  in  the  depots  was  not  essential  to  their  establishment. 

In  no  Federal  case,  other  than  the  one  at  bar,  has  the 
posting  in  depots  been  held  essential  to  the  establishment 
of  the  rate. 

The  amendments  made  to  the  law  since  the  Cisco  Case 
was  decided  were  not  designed  to  weaken  it,  but  to  guard 
it  more  carefully  than  before  against  rebates,  concessions, 
and  discriminations. 

In  this  case  there  is  charged  in  the  indictment  a  rate 
established  by  the  carrier,  knowledge  by  the  defendants 
of  what  the  rate  was,  and  the  solicitation  and  acceptance 
of  a  lesser  rate. 

The  requirements  of  the  statute  have  been  fulfilled,  and 
the  indictment  should  be  sustained. 
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Mr.  Alexander  A.  Lawrence^  with  whom  Mr.  M.  Hamjh 
ton  Todd  and  Mr.  William  W.  Osborne  were  on  the  brief, 
for  defendant  in  error: 

An  indictment  of  a  shipper  for  accepting  a  concession 
from  a  freight  rate  is  properly  quashed  when  there  is  no 
averment  therein  that  the  rate  in  question  had  been  posted 
in  the  freight  station  where  the  freight  was  received  or 
elsewhere. 

As  a  condition  of  criminality,  the  statute  prescribes 
that  the  shipper  must  violate  a  tariff  rate  published  as 
prescribed  by  the  act.  The  act  prescribes  as  a  part  of  the 
publication  that  the  tariffs  should  be  posted  in  two  con- 
spicuous places  where  freight  is  received.  It  is  admitted 
that  the  rates  alleged  to  be  violated  were  not  so  posted. 
Where  the  statute  prescribes  a  method  of  publication  the 
Government  may  not  in  order  to  secure  a  conviction  al- 
lege and  show  that  it  had  been  published  only  in  part. 
Texas  Railway  Co.  v.  Cisco  OH  Mill,  204  U.  S.  449;  Armaar 
Packing  Co.  v.  UniUd  States,  209  U.  S.  72. 

Neither  the  Cisco  Case,  supra,  nor  the  Abilene  Cotton  Co. 
Case,  204  U.  S.  437,  construed  the  penal  provisions.  While 
neither  the  filing  nor  publication  of  the  rate  is  a  condition 
precedent  to  its  establishment,  validity,  or  effectiveness 
from  a  civil  standpoint,  both  filing  and  publishing  are, 
imder  the  Hepburn  Act,  conditions  precedent  to  the  penal 
operation  of  the  statute  with  respect  to  the  shipper. 

The  distinction  between  an  established  and  a  published 
rate  and  the  consequences  of  a  departure  therefrom  by  a 
shipper  are  clear.    See  Hardaway  v.  State,  1  Ga.  App.  150. 

The  omission  of  an  essential  allegation  is  fatal  to  the 
indictment.  United  States  v.  Cook,  17  Wall.  174;  United 
States  y.  Wood,  145  Fed.  Rep.  409;  Camden  Iron  Works  v. 
United  States,  158  Fed.  Rep.  564.     >  , 

Counsel  for  the  Government  cited  United  States  v. 
Howell,  66  Fed.  Rep.  21 ;  Chicago  R.  R.  v.  United  States, 
162  Fed.  Rep.  838;  The  Cisco  Case,  204  U.  S.  449, 452,  and 
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United  States  v.  N.  Y.  Cent.  &  Hudson  R.  R.  R.,  212  U.  S. 
509,  515,  and  157  Fed.  Rep.  293,  but  neither  of  these  cases 
involves  the  construction  of  the  act  in  reference  to  posting. 
It  is  established  by  them  that  a  carrier  which  participates 
in  a  rate  filed  or  published  by  another  carrier  is  by  virtue 
of  the  act  made  liable  to  the  penal  provisions  of  the  stat- 
ute for  any  concession  granted. 

Mr.  Justice  Van  Devantbr  delivered  the  opinion  of 
the  court. 

These  were  indictments  under  that  provision  of  the  act 
to  regulate  conunerce,  June  29, 1906,  34  Stat.  584,  c.  3591, 
which  makes  it  a  misdemeanor  for  a  shipper  knowingly  to 
solicit,  accept  or  receive,  from  any  common  carrier  subject 
to  the  act,  a  rebate  or  concession  whereby  property  is 
transported  in  interstate  conunerce  ''at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed  by  such 
carrier,  as  is  required  by  said  act;"  and  the  question  pre- 
sented for  decision  is,  whether  compliance  with  the  re- 
quirement in  respect  of  the  posting  of  tariffs  in  the  depots, 
stations  or  offices  of  the  carrier  is  essential  to  bring  a  tariff 
within  the  descriptive  terms  of  that  provision.  We  say 
this  is  the  question  for  decision,  because  it  appears  from 
the  record  that  the  Circuit  Court,  in  sustaining  demurrers 
to  the  indictments,  placed  its  decision  solely  upon  the 
ground  that  they  did  ''not  allege  that  the  scheduks  and 
tariffs  alleged  to  have  been  violated  were  posted  in  the 
manner  required  by  law,"  and  because  upon  these  direct 
writs  of  error  we  must  accept  that  court's  interpretation 
of  the  indictments  and  confine  our  review  to  the  question 
of  the  construction  of  the  statute  involved  in  its  decision. 
United  States  v.  KeiUl,  211  U.  S.  370,  398;  United  States  v. 
KisseU,  218  U.  S.  601,  606. 

That  the  act  imposes  upon  conunon  carriers  subject  to 
its  provisions  the  duty  of  establishing  in  a  prescribed  mode 
the  rates,  whether  individual  or  joint,  to  be  charged  for 
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the  transportation  in  interstate  commerce  of  property 
over  their  lines,  and  that  the  rates  so  established  are 
obligatory  alike  upon  carrier  and  shipper,  and  must  be 
strictly  observed  by  both  until  changed  in  the  mode  pre- 
scribed, are  propositions  which  are  not  only  plainly  stated 
in  the  act,  but  settled  by  repeated  decisions  of  this  court. 
In  speaking  of  the  rates  which  must  be  thus  observed,  the 
act  variously  designates  them  as  the  rates  ''named  in  the 
tariffs  published  and  filed,"  the  ''charges  which  have  been 
filed  and  published,"  the  "charges  which  are  specified  in 
the  tariff  filed  and  in  effect  at  the  time,"  the  "regular 
charges  ...  as  fixed  by  the  schedules  of  rates  pro- 
vided for  in  this  act,"  and  the  "regular  rates  then  estab- 
lished and  in  force,"  but  in  none  of  these  expressions  is 
there  any  suggestion  that  posting  is  a  necessary  step  in 
establishing  rates,  that  is,  in  making  them  legally  opera- 
tive. Of  course,  these  expressions,  although  differing  in 
words,  are  identical  in  meaning,  and  to  ascertain  that 
meaning  recourse  must  be  had  to  §  6  of  the  act,  which,  at 
the  time  of  the  offenses  charged  in  these  indictments 
(1907-8),  declared: 

"Sec.  6.  That  every  conmion  carrier  subject  to  the  pro- 
visions of  this  Act  shall  file  with  the  Commission  created 
by  this  Act  and  print  and  keep  open  to  public  inspection 
schedules  showing  all  the  rates,  fares,  and  charges  for 
transportation  between  different  points  on  its  own  route 
and  between  points  on  its  own  route  and  points  on  the 
route  of  any  other  carrier  by  railroad,  by  pipe  line,  or  by 
water  when  a  through  route  and  joint  rate  have  been 
established  [meaning  adopted].  .  .  .  Such  schedules 
shaD  be  plainly  printed  in  large  tjrpe,  and  copies  for  the 
use  of  the  public  shall  be  kept  posted  in  two  public  and 
conspicuous  places  in  every  depot,  station,  or  office  of 
such  carrier  where  passengers  or  freight,  respectively,  are 
received  for  transportation,  in  such  form  that  they  shall 
be  accessible  to  the  public  and  can  be  conveniently  in- 
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spected.  .  •  .  Provided,  That  the  Commission  may, 
in  its  discretion  and  for  good  cause  shown,  .  .  .  mod- 
ify the  requirements  of  this  section  in  respect  to  publish- 
ing, posting,  and  filing  of  tarififs,  either  in  particular  in- 
stances or  by  a  general  order  applicable  to  special  or 
peculiar  circumstances  or  conditions.  ...  No  car- 
rier, unless  otherwise  provided  by  this  Act,  shall  engage 
or  participate  in  the  transportation  of  passengers  or- 
property,  as  defined  in  this  Act,  unless  the  rates,  fares, 
and  charges  upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with 
the  provisions  of  this  Act.    .    .    •" 

It  is  the  contention  of  the  defendants  that  a  tariff  is  not 
published  in  the  sense  in  which  the  act  uses  that  term  un- 
less printed  copies  are  "kept  posted  in  two  public  and  con- 
spicuous places  in  every  depot,"  etc.,  and  it  was  this  con- 
tention that  prevailed  in  the  Circuit  Court.    But,  in  our 
opinion,  it  is  not  soimd.    Publication  and  posting  in  the 
sense  of  the  act  are  essentially  distinct.   This  is  the  import 
of  the  provision  that  the  requirements  relating  to  "pub- 
lishing, posting  and  filing"  may  be  modified  by  the  com- 
mission in  special  circumstances,  for  if  publishing  included 
posting,  mention  of  the  latter  was  unnecessary.    And  from 
all  the  provisions  on  the  subject  it  is  evident  that  the  pub- 
lication intended  consists  in  promulgating  and  distribut- 
ing the  tariff  in  printed  form  preparatory  to  putting  it  into 
effect,  while  the  posting  is  a  continuing  act  enjoined  upon 
the  carrier,  while  the  tariff  remains  operative,  as  a  means 
of  affording  special  facilities  to  the  public  for  ascertaining 
the  rates  in  force  thereunder.    In  other  words,  publication 
is  a  step  in  establishing  rates,  while  posting  is  a  duty  aris- 
ing out  of  the  fact  that  they  have  been  established.   Obvi- 
ously, therefore,  posting  is  not  a  condition  to  making  a 
tariff  legally  operative.    Neither  is  it  a  condition  to  the 
continued  existence  of  a  tariff  once  legally  established 
If  it  were,  the  inadvertent  or  mischievous  destruction  or 
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removal  of  one  of  the  posted  copies  from  a  depot  would 
disestablish  or  suspend  the  rates,  a  result  which  evidently 
is  not  intended  by  the  act,  for  it  provides  that  rates  once 
lawfully  established  shall  not  be  changed  otherwise  than 
in  the  mode  prescribed. 

like  views  of  the  posting  clause  were  expressed  in  Texas 
and  Pacific  Railway  Co.  v.  Cisco  Oil  MiUy  204  U.  S.  449, 
and  upon  further  consideration  we  perceive  no  reason  for 
departing  from  them.  See  also  Kansas  City  SoiUhem  Rail- 
way Co.  V.  AWers  Commission  Co.,  ante,  p.  573. 

Whether,  by  failure  to  comply  with  that  clause,  a  carrier 
becomes  subject  to  a  penalty  is  apart  from  the  present 
case  and  need  not  now  be  considered. 

The  judgments  are  reversed,  and  the  cases  are  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Reversed. 


PHILADELPHIA  COMPANY  v.  STIMSON,  SECRE- 
TARY OF  WAR.^ 

APPEAL  FROM  THE  COURT  OP  APPEALS  OF  THE  DISTRICT 
OF  COLUMBIA. 

No.  70.    Argued  November  16,  1911.— Decided  March  4,  1912. 

Exemption  of  the  United  States  from  suit  does  not  protect  its  officers 
from  personal  liability  to  persons  whose  rights  of  property  they 
have  wrongfully  invaded. 

In  case  of  injury  threatened  by  illegal  action,  an  officer  of  the  United 
States  cannot  clium  immimity  from  injunctive  process. 

Where  complainant  does  not  ask  the  court  to  interfere  with  an  officer 

^  This  case  was  originally  commenced  against  William  H.  Taft  as 
Secretary  of  War;  by  subsequent  orders  of  the  court  the  successive 
incumbents  of  that  office,  Luke  E.  Wright,  Jacob  M.  Dickinson  and 
Henry  L.  Stimson,  were  substituted  as  defendants  and  appellees. 
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of  the  TTnited  States  acting  within  his  official  discretion,  but  chal- 
lenges his  authority  to  do  the  act  complained  of,  the  suit  is  not 
against  the  United  States. 

While  the  general  rule  is  that  equity  has  no  jurisdiction  over  the  prose- 
cution of  crimes,  it  may,  when  it  is  essential  to  the  protection  of 
property  rights,  as  to  which  the  protection  of  a  court  of  equity  has 
already  been  invoked,  enjoin  the  institution  of  criminal  actions 
involving  the  same  l^al  questions. 

An  officer  transcending  the  limits  of  his  authority  imder  a  constitu- 
tional statute  may  inffict  similar  injuries  on  property  or  individuals 
as  though  he  were  proceeding  imder  an  unconstitutional  statute,  and 
in  either  event,  equity  may  intervene  to  restrain  unfounded  prosemi- 
tions. 

A  court  of  equity  having  control  of  the  person  of  defendant  has  juris- 
diction of  an  action  to  restrain  him  from  violating  the  rights  of  Uie 
complainant  in  regard  to  property  not  within  its  jurisdiction  and 
may  compel  obedience  to  its  decree.  Phelps  v.  McDonald,  99  U.  S. 
298. 

While  the  establishment  of  a  general  ssrstem  of  harbor  lines  for  the 
protection  of  navigation  is  not  of  itself  an  injuiy  to  property  and 
cannot  be  restrained,  equity  may  enjcnn  an  officer  from  taking 
measures  to  maintain  the  limits  against  an  individual  proprietor 
and  so  prevent  him  from  enjoying  what  he  asserts  to  be  a  lawful  use 
erf  his  own  pr(^)erty. 

A  riparian  proprietor  of  land  bounded  by  a  stream  continues  to  hold 
to  the  stream  as  a  boimdary  where  the  banks  are  changed  by  accre- 
tion or  erosion,  but  if  the  banks  are  changed  by  avulsion,  the  title  is 
not  changed  but  remains  at  the  former  line.  This  rule  applies  alike 
to  all  streams  and  rivers  no  matter  how  strong  and  swift  they  may 
be. 

To  bring  a  sudden  change  of  channel  within  the  rule  that  it  will  not 
affect  the  boundary  line,  it  must  be  perceptible  when  it  takes  place. 
Nebraska  v.  Iowa,  143  U.  S.  359. 

In  this  case,  held^  that  the  changes  in  the  line  of  complainant's  prop- 
erty were  due  to  gradual  erosion  and  not  to  sudden  change  of  chan- 
nel, and  that  the  stream  remained  the  boundary  line. 

The  title  to  the  soil  imder  navigable  waters  within  their  territorial 
limits,  and  the  extent  of  riparian  rights,  are  governed  by  the  law  of 
the  several  States  subject  to  the  paramoimt  authority  of  Congress; 
and  under  the  authority  of  Congress,  the  Secretary  of  War  may  fix 
harbor  lines  superseding  those  fixed  by  the  State. 

Commerce  includes  navigation;  Gilman  v.  Philadelphia,  3  Wall.  713; 
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and  the  power  of  Congress  over  navigation  has  no  limits  except  those 
prescribed  in  the  Constitution.    Gibbons  v.  Ogden,  9  Wheat.  1,  196. 

The  authority  of  Congress  is  not  limited  to  water  as  it  flowed  at  any 
preceding  time.  Alterations  in  the  course  of  a  stream  do  not  affect 
the  power  of  Congress. 

The  public  right  of  navigation  follows  the  course  of  the  stream. 

It  is  for  Congress  to  decide  what  shall  or  shall  not  be  deemed  in  judg- 
ment of  law  an  obstruction  to  navigation.  Pennsylvania  v.  Wheel- 
ing Bridge  Co,,  18  How.  421. 

Authority  given  by  Congress  to  the  Secretary  of  War  to  establish 
harbor  lines  is  not  exhausted  in  laying  the  lines  once;  the  Secretary 
may  change  them  at  subsequent  times  in  order  to  protect  navigation 
from  obstruction. 

33  App.  D.  C.  338,  affirmed. 

The  facts,  which  involve  the  construction  and  constitu- 
tionality of  acts  of  Congress  giving  the  Secretary  of  War 
power  to  establish  harbor  lines  in  navigable  waters  of  the 
United  States,  and  the  validity  and  effect  of  the  action  of 
the  Secretary  of  War  thereunder  in  regard  to  harbor  lines 
established  by  him  in  the  harbor  of  Pittsburgh,  Pennsyl- 
vania, are  stated  in  the  opinion. 

Mr,  William  L.  Marhuryy  with  whom  Mr.  Morgan  H. 
Beachy  Mr.  W.  Graham  Bowdmn  and  Mr.  Samuel  McClay 
were  on  the  brief,  for  appeUant: 

It  was  manifestly  in  the  interest  of  navigation,  as  well 
as  for  the  protection  of  riparian  owners,  that  the  legis- 
lature of  Pennsylvania  enacted  Chapter  363  of  the  Acts  of 
1858,  to  establish  high  and  low  water  Unes  in  the  Alle- 
gheny, Monongahela  and  Ohio  rivers,  in  the  vicinity  of 
Pittsburgh,  in  Allegheny  Coimty. 

The  effect  of  this  act  and  of  the  proceedings  so  taken 
thereunder  was  to  seciu^  to  the  owners  of  land  along  these 
rivers  complete  protection  against  any  loss  of  their  land 
or  right  to  build  upon  the  same  because  of  any  subsequent 
encroachment  of  Uie  waters.  Bridge  Co.  v.  Pfeil,  42  Pitts. 
Leg.  Jour.  18. 
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Rights  of  riparian  owners  on  navigable  waters,  including 
the  question  of  how  far,  if  at  all,  their  title  to  land  shall 
be  deemed  to  be  a£fected  by  the  action  of  the  water,  are 
determined  and  governed  by  the  laws  of  the  respective 
States,  Shivdy  v.  Bowlbyj  152  U.  S.  1 ;  Barney  v.  Keokuk, 
94  U.  S.  324;  St.  Louis  v.  Meyers,  113  U.  S.  566;  Water 
Power  Co.  v.  Water  Commissioners,  168  U.  S.  349;  Packer 
V.  Bird,  137  U.  S.  661. 

In  Pennsylvania  the  soil  up  to  low-water  mark  in  a 
navigable  stream  is  the  property  of  the  Conmionwealth. 
Monongahda  Bridge  Co.  v.  Kirk,  46  Pa.  St.  112,  120. 

Even  if  the  overflowing  of  the  complainant's  property 
caused  by  the  construction  by  the  Government  in  improv- 
ing the  harbor  might  be  damnum  absque  injuria,  the  owner 
of  the  property  has  the  right  to  protect  himself  against 
such  injury,  if  he  can,  at  his  own  expense,  either  by  exclud- 
ing or  expelling  the  water.  Monongahela  Namgation  Co.  v. 
United  States,  148  U.  S.  312, 336. 

But,  even  though  the  Pennsylvania  act  of  1858  had 
never  been  passed,  upon  the  facts  appearing  in  this  case  the 
title  of  the  plaintiff  as  the  owner  of  Bnmot's  Island  to  the 
submerged  land  lying  inside  islandward  of  the  commis- 
sioners' line  of  1865  remains  absolute. 

If  the  waters  of  the  river  had  encroached  gradually  and 
by  imperceptible  degrees  upon  the  island,  as  it  existed  in 
1865,  so  that  the  land  now  in  dispute  gradually  became 
part  of  the  bed  of  the  river  covered  with  navigable  water, 
in  the  absence  of  any  such  statute  as  the  act  of  1858  above 
quoted,  the  owner  of  Brunot's  Island  would  have  lost  title 
to  the  land  thus  submerged  and  the  same  would  have  be- 
come the  property  of  the  State  or  of  the  municipality. 

But,  when  as  here,  instead  of  the  submergence  or  loss  of 
land  being  caused  by  the  gradual  and  imperceptible  en- 
croachment of  the  water,  it  is  caused  by  sudden  floods 
and  freshets,  the  title  of  the  owner  of  the  island  is  not  af- 
fected and  he  may  at  any  time  exclude  the  water  or  occupy 
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the  land  itself  submerged  in  any  way  he  pleases.  Rex  v. 
Lford  Yarhorough^  3  Bam.  &  C.  15;  Angell,  Tidewaters,  1st 
ed.,  71 ;  Emans  v.  TumbuU,  2  Johns.  314;  S.  C,  3  Am.  Dec. 
427;  2  Bl.  Com.  261;  Hargrave's  Law  Tracts,  28;  Gould 
on  Waters,  §  158  and  cases  cited;  Mvlry  v.  Norton,  100 
N.  Y.  424,  citing  Hargrave's  Law  Tracts  (Matthew  Hale's 
De  Jure  Maris,  36-37);  Cooke  &  Foster,  M.  7  Jac.  C.  B.; 
*  Morris  v.  Brooks,  decided  by  the  Court  of  Conunon  Pleas 
of  Delaware;  Wallace  v.  Driver,  31  L.  R.  A.  (Ark.)  319; 
Himt  on  Boimdaries,  &c.  29. 

So  that  the  washing  away  by  freshets  of  the  surface  of 
the  soil  of  Bnmot's  Island  inside  of  the  commissioners' 
line  of  1865,  which  is  admitted  to  be  located  upon  what 
was  the  actual  high-water  mark  at  that  time,  has  made  no 
alteration  in  the  boimdary  of  the  island.  That  boundary 
still  remains  where  it  was  at  that  time,  to  wit,  on  the 
conunissioners'  line  of  1865.  St.  Louis  v.  RtUz,  138  U.  S. 
226,  245.  See  also  Nebraska  v.  Iowa,  145  U.  S.  519; 
Widdecombe  v.  RosemiUer,  118  Fed.  Rep.  295. 

This  proceeding  is  "not  virtuaDy  a  suit  against  the 
United  States,"  but  a  suit  to  restrain  the  defendant,  an 
executive  officer  of  the  Federal  Government,  from  ex- 
ceeding his  authority  to  the  impairment  of  the  property 
rights  of  the  claimant.  United  States  v.  Lee,  106  U.  S. 
218,  219;  Noble  v.  Union  River  Logging  Railroad,  147 
U.  S.  171;  School  of  Magnetic  Healing  v.  McAnnvUy,  187 
U.  S.  108;  Scott  V.  Donald,  165  U.  S.  112;  In  re  Tyler,  149 
U.  S.  164;  Osbom  v.  Bank  of  the  United  States,  9  Wheat. 
842;  New  Orleans  v.  Paine,  147  U.  S.  264;  Louisiana  State 
Lottery  Co.  v.  Fitzpabrick,  15  Fed.  Cas.  986. 

A  court  of  equity  will  entertain  a  bill  to  restrain  the 
institution  and  prosecution  of  criminal  proceedings,  as 
threatened  in  this  case,  for  the  reason  that  such  prosecu- 
tion would  interfere  with,  and,  in  effect  destroy,  the  prop- 
erty rights  of  the  complainant  in  the  land  in  question. 
Because  in  fact  the  prosecution  of  such  proceedings  would 
VOL.  ccxxiii — ^39 
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entirely  deprive  plaintiff  of  the  use  of  its  property  and 
constitute  such  a  taking  of  private  property  for  public 
uses  as  a  court  of  equity  will  always  enjoin.  Davis  & 
Farnum  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  207;  Central 
Trust  Co.  V.  Citizens'  Street  Railway  Co.,  80  Fed.  Rep.  225; 
Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  15  Fed.  Cases, 
986;  Dobbins  v.  Los  Angeles,  195  U.  S.  241 ;  City  of  Hutchr 
inson  v.  Beckham,  118  Fed.  Rep.  401;  Greemvich  Ins.  Co. 
V.  Carroll,  126  Fed.  Rep,  126;  Fretvin  v.  Letvis,  4  Mylne 
&  Craig,  249;  Baltimore  v.  Radeke,  48  Maryland,  217; 
Georgia  R.  R.  Co.  v,  Atlanta,  118  Georgia,  490;  Lewis  on 
Eminent  Domain,  par.  56;  Osborne  v.  Missouri  Pac.  Ry. 
Co.,  147  U.  S.  258,  259;  Eaton  v.  B.  C.  &  M.  R.  R.  Co., 
51  N.  H.  511-512. 

Complainant  does  not  contend  that  the  mere  establish- 
ing of  the  harbor  lines  complained  of,  and  the  requiring  of 
the  plat  in  the  office  of  the  Secretary  of  War,  unaccom- 
panied by  the  taking  of  any  active  measures  on  the  part 
of  the  defendant  to  actually  interfere  with  the  complainant 
in  the  use  of  its  property,  woxild  have  furnished  sufficient 
ground  for  the  interference  of  a  court  of  equity,  as  by  in- 
jimction,  as  the  mere  establishing  of  harbor  lines  imac- 
companied  by  any  such  action  does  not  constitute  such  a 
cloud  upon  the  complainant's  title  to  his  land  or  such  in- 
vasion of  his  rights  as  would  justify  such  relief.  But  the 
facts  of  this  case  at  bar  are  exactly  the  reverse  of  the  facts 
of  Yesler  v.  Washington  Harbor  Line  Commissioners,  146 
U.  S.  646,  656,  and  Prosser  v.  N.  P.  Ry.  Co.,  152  U.  S. 
59. 

The  fact  that  the  land  of  the  plaintiff  of  which  the  de- 
fendant is  depriving  the  plaintiff  the  possession  by  threat- 
ening it  with  criminal  prosecution  if  it  uses  said  land — 
which  in  other  words  the  defendant  is  attempting  to  take 
without  compensation — ^is  not  located  in  the  District  of 
Columbia,  does  not  deprive  the  Supreme  Court  of  the 
District  of  jurisdiction.    Stone  v.  United  Stales,  167  U.  S. 
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169;  CoU  V.  Cunningham,  133  U.  S.  107;  Phdps  v.  Mo 
Donald,  99  U.  S.  298. 

Mr.  Assistant  Attorney  General  Knaebel  for  appellee: 

The  harbor  line  was  lawfully  established. 

As  riparian  owner  with  or  without  the  fee  of  the  river 
bed,  the  appellant  is  in  no  position  to  complain  of  the  new 
harbor  line.  No  '' taking"  of  property  is  involved  in  the 
incidental  losses  which  result  to  such  an  owner  from  the 
exercise  by  Congress  of  its  paramount  power  to  improve 
and  protect  navigation.  The  navigable  waters  are  the 
public  property  of  the  nation,  and  subject  to  all  the  req- 
uisite legislation  by  Congress.  Gilman  v.  Philadelphia, 
3  Wall.  725;  South  Carolina  v.  Georgia,  93  U.  S.  4,  11; 
M<Me  V.  KimbaU,  102  U.  S.  691,  697;  Gibson  v.  United 
States,  166  U.  S.  269;  Scranton  v.  Wheeler,  57  Fed.  Rep. 
803;  S.  C,  179  U.  S.  141 ;  Hawkins  Point  Light-House  Case, 
39  Fed.  Rep.  77;  United  States  v.  Rio  Grande  Dam  &c.  Co., 
174  U.  S.  690,  708;  Union  Bridge  Company  v.  United 
States,  204  U.  S.  364,  400.  A  permission  granted  by  the 
State  years  ago,  but  not  acted  on,  cannot  survive  in  the 
face  of  a  sweeping  policy  of  Congress. 

The  bill  does  not  exhibit  facts  suflScient  to  show  that 
the  change  in  this  instance  was  one  of  avulsion  or  submer- 
gence. 

There  is  no  allegation  that  the  change  occurred  per- 
ceptibly. Jefferis  Case,  134  U.  S.  178.  The  rapidity  with 
which  floods  and  freshets  wore  away  the  bank,  if  they  wore 
it  at  all,  would  depend  upon  a  variety  of  physical  condir 
tions.  They  might  wear  rapidly,  or  gradually,  or  not  at 
all;  they  might  well  add  to  instead  of  subtracting  from 
the  soil.  The  law  is  concerned  only  with  the  degree  of 
speed  with  which  the  diminution  takes  place,  but  as  to 
this  the  bill  is  wholly  silent. 

The  difference  between  the  processes  is  found  in  the 
fact  that  the  operation  of  the  one  is  sudden  and  its  results 
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perceptible  in  their  progress,  while  the  other  operates  so 
gradually  that  the  eye  does  not  observe  the  inward  move- 
ment of  the  water.  County  of  St.  Clair  v.  Lovingston^  23 
Wall.  46,  47;  Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S. 
178;  Nebraska  v.  Iowa,  143  U.  S.  359,  361. 

Admitting  that  the  change  was  by  a  process  akin  to 
avulsion,  and  conceding  freely  the  power  of  the  State  to  do 
away  with  the  common  law  of  accretion  and  erosion  en- 
tirely, and  estabhsh  a  permanent  boundary  for  the  plain- 
tiff's land,  that  has  nothing  to  do  with  the  matter  of  pro- 
tecting navigation.  So  far  as  the  General  Government  is 
concerned,  appellant  is  simply  in  the  position  of  a  riparian 
proprietor,  owning  the  fee  as  far  out  as  the  Commissioners' 
line,  subject  to  have  his  use  of  it  regulated  in  the  interest 
of  commerce  under  the  authority  of  Congress. 

The  court  was  without  jurisdiction.  Boston  &c,  Mirir 
ing  Co.  v.  Montana  Ore  Co.,  188  U.  S.  632,  639;  Dredging 
Co.  V.  Morton,  28  App.  D.  C.  288.  The  suit  cannot  pos- 
sibly be  other  than  a  suit  against  the  United  States. 
Prosser  v.  Northern  Pacific  Railroad,  152  U.  S.  59;  Yesler 
V.  Washington  Harbor  Line  Commissioners,  146  U.  S.  646; 
S.  C,  svb  nom.  Board  of  Harbor  Line  Commissioners  v. 
Stoic,  2  Washington,  53d;  27  Pac.  Rep.  550;  Harkrader 
V.  Wadley,  172  U.  S.  148,  169;  Ex  parte  Youngi  209  U.  S. 
203,  distinguished;  and  see  Fitts  v.  McGhee,  172  U.  S.  516. 

The  suit,  therefore,  is  in  effect  a  suit  against  the  United 
States.  Minnesota  v.  Hitchcock,  185  U.  S.  386;  Board  v. 
McComb,  92  U.  S.  531;  Oregon  v.  Hitchcock,  202  U.  S.  60. 
It  is  a  palpable  attempt  to  prejudge  the  merits  of  a  crim- 
inal prosecution  which  the  Attorney  General  would  have 
a  perfect  right,  and,  indeed,  would  be  under  a  duty,  to  in- 
stitute if,  in  his  best  judgment,  he  should  conclude  that  the 
harbor  line  was  lawfully  established. 

The  case  is  also  clearly  not  such  a  suit  as  ought  to  be 
entertained  by  the  court  as  a  court  of  equity.  It  is  ob- 
jectionable from  this  standpoint  in  the  first  place  as  a 
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pure  attempt  to  enjoin  valid  criminal  proceedings.  In 
re  Sawyer,  124  U.  S.  200,  209,  210;  Harkrader  v.  WacOey, 
172  U.  S.  148,  170;  Fitts  v.  McGhee,  supra. 

Furthermore,  only  one  pimishment  would  be  involved 
under  the  act  of  1899  by  the  construction  of  the  wharf  be- 
yond the  harbor  line.  In  that  respect  also  the  case  differs 
greatly  from  the  Young  Case.  There  could  be  no  multi- 
plicity of  prosecutions  or  cumulation  of  drastic  penalties. 
Neither  does  it  appear  that  great  and  irreparable  loss  will 
result  from  dela3dng  the  construction  of  the  proposed 
wharf. 

The  harbor  line  produces  no  cloud  upon  the  title  and 
does  not  for  any  other  reason  afford  a  ground  of  equi- 
table interference,  as  was  fully  determined  by  this  court  in 
Prosaer  v.  Northern  Pacific  Railroad  Company j  supra. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  in  the  Supreme  Coml;  of  the 
District  of  Columbia  to  set  aside  certain  harbor  lines  in 
the  harbor  of  Pittsbiurgh,  Pennsylvania,  so  far  as  they 
encroached  upon  land  owned  by  the  complainant,  and  to 
restrain  the  Secretary  of  War  from  causing  criminal  pro- 
ceedings to  be  instituted  against  the  complainant  because 
of  the  reclamation  and  occupation  of  its  land  outside  the 
prescribed  limits.  The  Court  of  Appeals  of  the  District 
affirmed  a  decree  sustaining  a  demmrer  to  the  bill,  and 
the  complainant  appeals. 
The  allegations  of  the  bill,  in  substance,  are  as  follows: 
The  complainant,  a  corporation  of  the  Commonwealth 
of  Pennsylvania,  is  the  owner  in  fee  of  "Brunot's  Island," 
formerly  Chartier's  or  Hamilton's  Island,  in  the  Ohio 
River,  in  Allegheny  County,  Pennsylvania.  In  1858,  a 
statute  was  enacted  in  Pennsylvania  providing  for  the 
appointment  of  commissioners  to  ascertain  and  mark  the 
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lines  of  ordinary  high  and  low  water  in  the  Allegheny, 
Monongahela  and  Ohio  rivers  in  the  vicinity  of  Pittsburgh. 
The  act  recited  that  the  lines  of  land  along  the  shores  of 
the  rivers  had  not  been  clearly  ascertained,  and  it  was  im- 
portant to  all  persons  interested  that  their  several  ri^ts 
and  privileges  should  be  defined.  After  the  Commission- 
ers' surveys  had  been  completed  and  the  lines  located,  op- 
portunity was  to  be  afforded  in  the  court,  by  which  they 
were  appointed,  for  any  needed  corrections;  and  the  map 
or  plan  finally  determined  upon  was  to  be  recorded.  The 
statute  declared  that  "the  lines  so  approved  shall  forever 
after  be  deemed,  adjudged  and  taken  firm  and  stable  for 
the  purposes  aforesaid."  Proceedings  were  had  accord- 
ingly and  the  high  and  low-water  lines  along  the  shore  of 
Brunot's  Island  were  definitely  fixed.  In  consequence  the 
bill  asserts  that  all  the  land,  whether  or  not  under  water, 
inside  of  the  Commissioners'  lines  became  the  property 
of  the  owners  of  Prunot's  Island;  and  that  by  virtue  of 
the  statute,  and  the  action  of  the  Commissioners  imder 
it  in  fixing  the  high-water  line  as  a  permanent  boundary, 
the  right  of  the  owners  of  the  island  to  accretions  beyond 
that  line  was  taken  away,  while  at  the  same  time  they 
were  no  longer  subject  to  loss  or  diminution  of  their  land 
by  reason  of  its  submergence  "through  the  avulsion  of 
floods  or  freshets  or  through  gradual  erosion." 

Subsequent  to  the  establishment,  in  1865,  of  the  State 
Commissioners'  line,  a  considerable  portion  of  the  shore 
of  the  island,  "on  the  so-called  back  channel,  within  the 
said  high  water  mark,"  was  washed  away  from  time  to 
time  by  heavy  floods  and  freshets,  so  that  a  large  part  of 
the  upland  was  sUghtly  submerged,  but  not  to  an  extent 
suflScient  to  permit  of  navigation.  Some  years  ago,  the 
United  States  Government,  in  order  to  increase  the  depth 
of  water  in  the  harbor  of  Pittsburgh,  caused  a  dam  to  be 
constructed  across  the  Ohio  River  a  short  distance  below 
Brunot's  Island,  known  as  the  Davis  Island  Dam.    And 


Digitized  by  VjOOQ IC 


PHILADELPHIA  CO.  v.  STIMSON.  016 

223  U.  S.  Opinion  of  the  Court. 

the  effect  of  this  dam,  sajrs  the  bill,  by  the  increase  of  the 
depth  of  water  in  the  channel,  was  to  submerge  Bnmot's 
Island  to  a  far  greater  extent  and  to  make  the  water  over 
the  complainant's  land  navigable  ''at  certain  times,  and 
for  certain  p\UT)ose8,"  where  it  was  not  navigable  before. 

In  1895,  the  Secretary  of  War,  claiming  to  act  under  the 
authority  of  §  12  of  the  act  of  Congress  of  September  19, 
1890,  and  knowing  that  the  shore  of  Brunot's  Island  had 
been  washed  away  by  floods  and  freshets,  established  a 
harbor  line  which  ran  across  the  complainant's  land 
within  the  line  of  the  State  Commissioners.  It  is  further 
alleged  that  although  the  submerged  land  was  generally 
covered  by  water,  ''it  was  not  ordinarily  navigable  water," 
and  "has  never  constituted,  nor  does  it  now  constitute  a 
part  of  the  public  navigable  waters  of  the  United  States; " 
that  no  authority  was  conferred  by  the  act  of  Congress 
upon  the  Secretary  of  War  to  regulate  or  interfere  with 
the  use  of  the  complainant's  land  by  the  establishment 
of  harbor  lines  upon  the  same;  and  that  even  if  the  water 
over  this  land  was  in  fact  part  of  the  public  navigable 
waters  of  the  United  States,  without  being  rendered  thus 
navigable  by  the  construction  of  the  dam,  still  the  Sec- 
retary of  War  had  no  right  so  to  run  the  harbor  line  over 
the  land  in  question  as  to  deprive  the  complainant  of  its 
use  and  enjoyment.  It  was  the  right  of  the  complainant, 
the  bill  avers,  to  repair  the  damage  caused  by  floods  and 
freshets  and  to  reclaim  the  submerged  portion  by  filling  in 
or  wharfing,  "keeping  at  all  times  within  the  lines  of  the 
part  that  had  been  torn  away  by  the  violence  of  the 
waters." 

In  1907,  the  Secretary  of  War,  claiming  authority  under 
§  11  of  the  act  of  Congress  of  March  3,  1899,  against  the 
complainant's  protest,  changed  the  harbor  line.  The 
report  of  the  United  State  engineer  at  Pittsburgh  stated 
that  the  conditions  of  high  and  low  water  had  not  changed 
since  1895,  but  as  along  a  part  of  the  shore  of  the  island. 
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the  harbor  Ime  of  1895  ran  several  hundred  feet  outside 
high-water  mark  as  it  then  existed,  it  seemed  advisable  to 
change  it  so  as  to  coincide  with  the  actual  high-water  mark. 
A  copy  of  the  report  with  the  order  of  the  Secretary  of 
War,  dated  February  23, 1907,  was  annexed  to  the  bill  and 
made  a  part  of  it.  In  this  it  is  stated  that  the  location  of 
the  proposed  harbor  lines  was  within  the  bed  of  the  stream 
as  it  existed  as  a  physical  fact. 

The  bill  further  shows  that  to  facilitate  the  delivery  of 
coal  for  the  operation  of  its  power  house  on  the  island, 
the  complainant  desired  to  reclaim  a  part  of  it  which  had 
been  submerged  by  establishing  a  coal  wharf  on  the  back 
channel,  where  both  the  harbor  line  of  1895  and  that  of 
1907  ''ran  some  distance  landward  of  the  said  State  com- 
missioners' high  water  line."  According  to  the  proposed 
plans,  the  wharf  or  pier  was  to  extend  over  the  complain- 
ant's land  and  to  cross  both  of  the  harbor  lines  to  the 
State  commissioners'  line.  While  these  plans  were  being 
perfected,  the  Secretary  of  War,  through  his  representa- 
tive, the  United  States  engineer  officer  at  Pittsburgh, 
declared  to  the  complainant  that  it  had  no  right  to  build 
upon  its  land  across  either  of  the  harbor  lines,  and  he 
refused  to  permit  the  complainant  to  reclaim  its  land  or 
to  build  its  wharf  thereon  outside  the  harbor  line  of  1907. 
He  threatened  that  if  it  imdertook  to  do  so,  he  would 
prevent  it  and  cause  the  complainant  and  its  employ^ 
''to  be  prosecuted  and  fined  by  the  authorities  of  the 
Federal  Government"  for  violations  of  the  acts  of  Congress 
of  September  19, 1890  (26  Stat.  426,  c.  907),  and  March  3, 
1899  (30  Stat.  1151,  c.  425).  It  was  further  charged  that 
if  the  Secretary  of  War  had  authority  to  fix  the  original 
harbor  line  of  1895,  that  his  power  was  exhausted  by  what 
was  then  done,  and  that  the  harbor  line  of  1907  was 
wholly  unauthorized. 

In  consequence  of  the  severe  penalties  prescribed  by 
the  acts  of  Congress  for  the  construction  of  buildings, 
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piers  or  wharves  outside  any  harbor  line  established  by 
the  Secretary  of  War  and  by  reason  of  the  defendant's 
threats  of  prosecution  in  case  the  complainant  carried  out 
its  plan  of  reclamation  and  the  construction  of  its  wharf, 
the  bill  avers  that  the  complainant  is  prevented  from 
making  use  of  its  property;  that  the  defendant's  action 
constitutes  a  taking  of  its  property  for  public  use  without 
just  compensation;  that  it  is  subjected  in  its  endeavor, 
so  long  as  the  harbor  line  remains  unmodified,  to  a  multi- 
plicity of  criminal  prosecutions;  and  that  the  harbor  line 
is  a  cloud  upon  its  title. 

The  provisions  of  the  acts  of  Congress,  referred  to  in  the 
bill,  are  set  forth  in  the  margin.^ 

1  Section  12  of  the  act  of  September  19, 1890;  (Chap.  907,  26  Stat. 
426,  455),  provided: 

''Sbc.  12.  That  section  twelve  of  the  river  and  harbor  act  of  Au- 
gust eleventh,  eighteen  hundred  and  eighty-eight,  be  amended  and  re- 
enacted  so  as  to  read  as  follows: 

"Where  it  is  made  manifest  to  the  Secretary  of  War  that  the  estab- 
lishment of  harbor-lines  is  essential  to  the  preservation  and  protection 
of  harbors,  he  may,  and  is  hereby  authorized,  to  cause  such  lines  to  be 
established,  beyond  which  no  piers,  wharves,  bulk-heads  or  other 
woi^  shall  be  extended  or  deposits  made,  except  imder  such  regula- 
tions as  may  be  prescribed  from  time  to  time  by  him;  and  any  person 
who  shall  willfully  violate  the  provisions  of  this  section,  or  any  rule  or 
regulation  made  by  the  Secretary  of  War  in  pursuance  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  im- 
prisonment not  exceeding  one  year,  at  the  discretion  of  the  court  for 
each  offense." 

Sections  11,  12  and  17  of  the  act  of  March  3, 1899,  (Chap.  425,  30 
Stat.  1121, 1151-1153),  are  as  follows: 

"Sbc.  11.  That  where  it  is  mad^jn^ifest  to  the  Secretary  of  War 
that  the  establishment  of  harbor  lines  is  essential  to  the  preservation 
and  protection  of  harbors  he  may,  and  is  hereby,  authorized  to  cause 
such  lines  to  be  established,  beyond  which  no  piers,  wharves,  bulk- 
lieads,  or  other  works  shall  be  extended  or  deposits  made,  except  under 
such  regulations  as  may  be  prescribed  from  time  to  time  by  him:  Pro- 
aiijted,  That  whenever  the  Secretary  of  War  grants  to  any  person  or 
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In  demurring  to  the  bill  the  defendant  asserted  that  it 
was  bad  in  substance,  and  also  specially  assigned  the  fol- 
lowing grounds, 

''1.  This  proceeding  is  virtually  a  suit  against  the 
United  States. 

''2.  This  Coml;  has  no  jurisdiction  to  restrain  the  en- 
forcement of  a  penalty  or  prosecution  for  violation  of  law. 

''3.  This  Court  has  no  jurisdiction  to  restrain  the  de- 
fendant from  instituting  criminal  proceedings  against 
complainant. 

^'4.  This  Court  has  no  jurisdicion  to  declare  or  define 
harbor  lines  or  boundary  lines  of  land  outdde  the  District 
of  Columbia  and  in  the  State  of  Pennsylvania. 

persons-  p^mission  to  extend  piers,  wharves,  bulkheads,  or  oUier 
works,  or  to  make  deposits  in  any  tidal  harbor  or  river  of  the  United 
States  beyond  any  harbor  Unes  established  under  authority  of  the 
United  States,  he  shall  cause  to  be  ascertained  the  amount  of  tade 
water  displaced  by  any  such  structure  or  by  any  such  deposits,  and  he 
shall,  if  he  deem  it  necessary,  require  the  parties  to  whom  the  parmi»- 
sion  \a  given  to  make  compensation  for  such  displacement  either  by 
excavating  in  some  part  of  the  harbor,  including  tide-water  channds 
between  high  and  low  water  mark,  to  such  an  extent  as  to  create  a 
basin  for  as  much  tide  water  as  may  be  displaced  by  such  structure  or 
by  such  deposits,  or  in  any  other  mode  that  may  be  satisfactory  to  him. 

"Sec.  12.  That  every  person  and  every  corporation  that  shall  vio- 
late any  of  the  provisions  of  sections  nine,  ten,  and  eleven  of  this  Act, 
or  any  rule  or  regulation  made  by  the  Secretary  of  War  in  pursuance 
of  the  provisions  of  the  said  section  fourteen,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine 
not  exceeding  twenty-five  hundred  dollars  nor  less  than  five  hundred 
dollars,  or  by  imprisonment  (in  the  case  of  a  natural  person)  not  ex- 
ceeding one  year,  or  by  both  such  pimishments,  in  the  discretion  of  the 
court.  And  further,  the  removal  of  any  structures  or  parts  of  structures 
erected  in  violation  of  the  provisions  of  the  said  sections  may  be  en- 
forced by  the  injunction  of  any  circuit  court  exercising  jurisdiction  in 
any  district  in  which  such  structures  may  exist,  and  proper  proceed- 
ings to  this  end  may  be  instituted  under  the  direction  oi  the  AttoniQr- 
Greneral  of  the  United  States. 

"Sec.  17.  That  the  Department  of  Justice  shall  conduct  the  legal 
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''5.  There  is  no  jurisdiction  in  this  Court  to  pass  any 
decree  removing  cloud  upon  an  alleged  title  of  complain- 
ant in  realty  in  the  State  of  Pennsylvania,  nor  to  ac- 
complish the  same  by  declaring  the  harbor  lines  referred 
to  in  the  bill  null  and  void.'' 

First.  If  the  conduct  of  the  defendant  constitutes  an 
unwarrantable  interference  with  property  of  the  com- 
plainant, its  resort  to  equity  for  protection  is  not  to  be 
defeated  upon  the  groimd  that  the  suit  is  one  against  the 
United  States.  The  exemption  of  the  United  States  from 
suit  does  not  protect  its  officers  from  personal  Uability  to 
persons  whose  rights  of  property  they  have  wrongfully 

proceedings  necessary  to  enforce  the  foregoing  provisions  of  sections 
nine  to  sixteen,  inclusive,  of  this  Act;  and  it  shall  be  the  duty  of  dis- 
trict attorneys  of  the  United  States  to  vigorously  prosecute  all  of- 
fenders against  the  same  whenever  requested  to  do  so  by  the  Secretary 
of  War  or  by  any  of  the  officials  hereinafter  designated,  and  it  shall 
furthermore  be  the  duty  of  said  district  attorneys  to  report  to  the 
Attorney-General  of  the  United  States  the  action  taken  by  him  against 
offenders  so  reported,  and  a  transcript  of  such  reports  shall  be  trans- 
mitted to  the  Secretary  of  War  by  the  Attorney-General;  and  for  the 
better  enforcement  of  the  said  provisions  and  to  facilitate  the  detection 
and  bringing  to  punishment  of  such  offenders,  the  officers  and  agents  of 
the  United  States  in  charge  of  river  and  harbor  improvements,  and  the 
assistant  engineers  and  inspectors  employed  under  them  by  authority 
of  the  Secretary  of  War,  and  the  United  States  collectors  of  customs 
and  other  revenue  officers,  shall  have  power  and  authority  to  swear 
out  process  and  to  arrest  and  take  into  custody,  with  or  without  proc- 
ess, any  person  or  persons  who  may  commit  any  of  the  acts  or  offenses 
prohibited  by  the  aforesaid  sections  of  this  Act,  or  who  may  violate 
any  of  the  provisions  of  the  same:  Provided,  That  no  person  shall  be 
arrested  without  process  for  any  offense  not  committed  in  the  presence 
of  some  one  of  the  aforesaid  officials:  And  promded  further,  That  when- 
ever any  arrest  is  made  under  the  provisions  of  this  Act,  the  persons  so 
arrested  shall  be  brought  forthwith  before  a  commissioner,  judge,  or 
court  of  the  United  States  for  examination  of  the  offenses  alleged 
against  him;  and  such  commissioner,  judge,  or  court  shall  proceed  in 
respect  thereto  as  authorized  by  law  in  case  of  crimes  against  the 
United  States." 
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invaded.  LdtUe  v.  Barreme^  2  Cranch,  170;  United  Stales 
V.  Lee,  106  U.  S.  196,  220,  221 ;  Belknap  v.  Schild,  161 U.  S. 
10,  18;  Tindal  v.  Wesley,  167  U.  S.  204;  ScrarUm  v. 
Wheeler,  179  U.  S.  141,  152.  And  in  case  of  an  injury 
threatened  by  his  illegal  action,  the  officer  cannot  claim 
immunity  from  injunction  process.  The  principle  has 
frequently  been  applied  with  respect  to  state  officers  seek- 
ing to  enforce  unconstitutional  enactments.  Osbam  v. 
Bank  of  United  States,  9  Wheat.  738,  843,  868;  Davis  v. 
Gray,  16  Wall.  203;  Pennoyer  v.  McConnaughy,  140  U.  S. 
1,  10;  Scott  V.  Donald,  165  U.  S.  107,  112;  Smyth  v.  Ames, 
169  U.  S.  466;  Ex  parte  Young,  209  U.  S.  123,  159,  160; 
Ludwig  v.  Western  Union  Telegraph  Co.,  216  U.  S.  146; 
Hemdcm  v.  C,  R.  L  &  P.  Ry.  Co.,  218  U.  S.  135,  155; 
Hopkins  v.  Clemson  CoUege,  221  U.  S.  636,  643-^5.  And 
it  is  equally  applicable  to  a  Federal  officer  acting  in  excess 
of  his  authority  or  under  an  authority  not  validly  con- 
ferred. Noble  V.  Union  River  Logging  R.  R.  Co.,  147  U.  S. 
165,  171,  172;  School  of  Magnetic  Healing  v.  McAnnuUy, 
187  U.  S.  94. 

The  complainant  did  not  ask  the  court  to  interfere  with 
the  official  discretion  of  the  Secretary  of  War,  but  chal- 
lenged his  authority  to  do  the  things  of  which  complaint 
was  made.  The  suit  rests  upon  the  charge  of  abuse  of 
power,  and  its  merits  must  be  determined  accordin^y;  it 
is  not  a  suit  against  the  United  States. 

Second.  The  second  and  third  grounds  of  demurrer, 
specially  stated,  raise  the  question  as  to  the  jurisdiction 
of  the  court  to  restrain  the  defendant  from  instituting 
criminal  proceedings. 

A  court  of  equity,  said  this  coml  in  In  re  Sawyer,  124 
U.  S.  200,  210,  "has  no  jiurisdiction  over  the  prosecution, 
the  pimishment  or  the  pardon  of  crimes  or  misdemean- 
ors. ...  To  assmne  such  a  jurisdiction,  or  to  sus- 
tain a  bill  in  equity  to  restrain  or  relieve  against  proceed- 
ings for  the  pimishment  of  offenses,    ...    is  to  invade 
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the  domain  of  the  courts  of  common  law,  or  of  the  execu- 
tive and  administrative  department  of  the  government." 
Harkrader  v.  Wadley,  172  U.  S.  148,  170;  Fitts  v.  MdGhee, 
172  U.  S.  516,  531;  2  Story's  Eq.  Jur.,  §  893.  But  a  dis- 
tinction obtains  when  it  is  found  to  be  essential  to  the 
protection  of  the  property  rights,  as  to  which  the  jurisdic- 
tion of  a  court  of  equity  has  been  invoked,  that  it  should 
restrain  the  defendant  from  instituting  criminal  actions 
involving  the  same  legal  questions.  .This  is  illustrated 
in  the  decisions  of  this  court  in  which  oflBcers  have  been 
enjoined  from  bringing  criminal  proceedings  to  compel 
obedience  to  unconstitutional  requirements.  Davis  & 
Famum  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  207,  217,  218; 
DdbUnns  v.  Los  Angeles,  195  U.  S.  223,  241;  Ex  parte 
Young,  209  U.  S.  123,  161,  162;  Western  Union  TeUgraph 
Co.  V.  Andrews,  216  U.  S.  165.  In  this,  there  is  no  at- 
tempt to  restrain  a  court  from  trying  persons  charged 
with  crime,  or  the  grand  jury  from  the  exercise  of  its 
fimctions,  but  the  injunction  binds  the  defendant  not  to 
resort  to  criminal  procedure  to  enforce  illegal  demands. 

It  is  urged  that  the  statute  authorizing  the  Secretary  of 
War  to  prevent  encroachments  upon  navigable  streams  is 
a  valid  one,  and  that  the  decisions  cited  do  not  apply. 
The  validity  of  the  statute  is  not  attacked,  because  of  the 
assimiption  that  it  is  not  to  be  construed  to  contemplate 
or  authorize  the  alleged  deprivation  of  property.  Where 
the  officer  is  proceeding  under  an  unconstitutional  act,  its 
invaUdity  suffices  to  show  that  he  is  without  authority, 
and  it  is  this  absence  of  lawful  power  and  his  abuse  of  au- 
thority in  imposing  or  enforcing  in  the  name  of  the  State 
imwarrantable  exactions  or  restrictions,  to  the  irreparable 
loss  of  the  complainant,  which  is  the  basis  of  the  decree. 
Ex  parte  Young,  209  U.  S.  p.  159.  And  a  similar  injury  may 
be  infficted,  and  there  may  exist  ground  for  equitable 
reUef ,  when  an  officer,  insisting  that  he  has  the  warrant 
of  the  statute,  is  transcending  its  bounds,  and  thus  un- 
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lawfully  assuming  to  exercise  the  power  of  government 
against  the  individual  owner,  is  guilty  of  an  invasion  of 
private  property. 

By  §  12  of  the  act  of  March  3,  1899  (30  Stat.  1151, 
c.  425),  it  was  provided  that  every  person  and  every  cor- 
poration which  should  violate  any  provision  of  §  11, 
relating  to  the  observance  of  harbor  lines,  or  any  rule  or 
regulation  made  by  the  Secretary  of  War  in  pursuance  of 
that  section,  should  be  guilty  of  a  misdemeanor  and  pun- 
ished by  fine  or  imprisonment.  By  §  17  it  was  made  the 
duty  of  district  attorneys  of  the  United  States  to  prose- 
cute all  offenders  whenever  requested  by  the  Secretary 
of  War.  If  the  complainant's  rights,  as  against  the  de- 
fendant, were  as  claimed,  it  was  entitled  to  adequate  pro- 
tection. And,  in  such  case,  the  remedy  might  properly 
embrace  the  restraming  of  unfounded  prosecutions. 

Third.  The  fourth  and  fifth  special  grounds  of  demurrer 
assert  that  the  Supreme  Court  of  the  District  of  Columbia 
had  no  jurisdiction  to  define  boundaries  in  the  State  of 
Pennsylvania,  or  to  remove  a  cloud  upon  title  to  land  in 
that  State. 

In  dealing  with  these  objections,  it  is  important  to 
observe  the  precise  nature  of  the  suit.  It  was  not  to 
determine  a  controversy  as  between  conflicting  claim- 
ants under  the  local  law.  It  was  not  to  restrain  trespass. 
Northern  Indiana  R.  R.  Co.  v.  Michigan  Central  R.  R.  Co.^ 
15  How.  233;  EUenwood  v.  Marietta  Chair  Co.,  158  U.  S. 
105.  It  was  not  brought  to  try  the  naked  question  of  the 
title  to  the  land.  Massie  v.  WattSf  6  Cranch,  148,  158. 
While  the  complainant's  title  lay  at  the  foundation  of  the 
suit,  and  it  would  be  necessary  for  the  complainant  to 
prove  it,  if  denied,  still  if  its  title  to  \he  land  under  water 
were  established  or  admitted  to  be  as  alleged,  the  ques- 
tion would  remain  whether  the  defendant  in  imposing 
restrictions  upon  the  use  of  the  property  was  acting  by 
virtue  of  authority  validly  confeired  by  a  general  act  of 
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Congress.  This  was  the  principal  question  which  the 
complainant  sought  to  have  determined.  The  defendant 
is  within  the  District,  amenable  to  the  process  of  the 
court.  There  is  no  ground  upon  which  it  may  be  denied 
Jurisdiction  to  decide  whether  he  should  be  restrained 
from  continuing  his  opposition  to  the  complainant's  plan 
of  improvement.  Rather  should  it  be  said  that  the  case 
falls  within  the  general  rule  sustaining  the  jurisdiction  of 
a  court  of  equity  which  has  control  of  the  person  of  the 
defendant  and  may  compel  obedience  to  its  decree. 
Phelps  V.  McDonald,  99  U.  S.  298,  308. 

Fourth.  Assiuning  that  the  court  had  jurisdiction,  we 
are  brought  to  a  consideration  of  the  equity  of  the  bill. 

It  has  been  held  that  the  establishment  of  a  general 
system  of  harbor  lines,  for  the  protection  of  conunerce 
and  navigation,  is  not  of  itself  an  injury  to  prop^y  and 
cannot  be  restrained.  Yesler  v.  Washington  Harbor  Line 
CommisaionerSf  146  U.  S.  646,  656;  Prosser  v.  Northern 
Pacific  R.  R.  Co.,  152  U.  S.  59,  64,  65.  But  it  has  also 
been  recognized  that  a  different  question  arises  when 
active  measiu^  are  taken  against  an  individual  pro- 
prietor to  maintain  a  location  of  limits  in  alleged  viola- 
tion of  his  private  rights  and  thus  to  prevent  him  from 
enjoying  what  is  asserted  to  be  the  lawful  use  of  his  prop- 
erty.   Prosser  v.  Northern  Pacific  R.  R.  Co.,  supra. 

The  complainant  starts  with  the  lines  as  laid  down,  in 
1865,  by  the  State  Conunissioners.  These  lines  are 
averred  to  be  ''exactly  in  accordance  with  the  then  exist- 
ing actual  ordinary  high  and  low  water  marks.''  The 
argument  is  (1)  that,  independently  of  the  effect  of  the 
statute  of  Pennsylvania,  the  washing  away  of  the  banks, 
and  the  submergence  of  a  portion  of  the  island,  dming  the 
subsequent  years  worked  no  loss  of  title,  but  that  it  re- 
mained absolute,  including  the  right  of  reclamation  and 
improvement  of  the  submerged  land  inside  the  former  line 
of  high  water;  and  (2)  that,  by  virtue  of  the  statute,  the 
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boundary  was  permanently  fixed  by  the  State  Commission- 
ers' high-water  line  and  no  subsequent  encroachment  of  the 
water  could  affect  the  rights  of  tlie  owner. 

(1)  It  is  the  established  rule  that  a  riparian  proprietor 
of  land  boimded  by  a  stream,  the  banks  of  which  are 
changed  by  the  gradual  and  imperceptible  process  of  ac- 
cretion or  erosion,  continues  to  hold  to  the  stream  as  his 
boundary;  if  his  land  is  increased  he  is  not  accountable  for 
the  gain,  and  if  it  is  diminished  he  has  no  recourse  for 
the  loss.  But  where  a  stream  suddenly  and  percepti] 
abandons  its  old  channel,  the  title  is  not  affected  and 
boundary  remains  at  the  former  line.  Rex  v.  Yarborough, 
3  B.  &  C.  91;  S.  C,  2  BUgh,  N.  S.  147;  Gifford  v.  Yar- 
horoughf  5  Bing.  163;  New  Orleans  v.  Umted  SUUes,  10 
Pet.  662,  717;  Banks  v.  Ogden,  2  Wall.  57;  County  of  St. 
Clair  V.  LotringsUm,  23  Wall.  46,  67,  68;  Jefferis  v.  East 
Omaha  Land  Co.,  134  U.  S.  178,  190-193;  St.  Louis  v. 
Ruiz,  138  U.  S.  226,  245;  Nebraska  v.  Iowa,  143  U.  S.  359; 
Shively  v.  Bowlby,  152  U.  S.  1,  35;  Hale,  De  Jure  Maris, 
Ch.  1,  4,  6,  Hargrave's  Law  Tracts;  Mvlry  v.  Norton,  100 
N.  Y.  424.  The  doctrine  that  the  owner  takes  the  risk  of 
the  increase  or  diminution  of  his  land  by  the  action  of  the 
water  applies  as  well  to  rivers  that  are  strong  and  swif t^ 
to  those  that  overflow  their  banks,  and  whether  or  not 
dykes  and  other  defenses  are  necessary  to  keep  the  water, 
within  its  proper  limits.  It  is  when  the  change  in  the 
stream  is  sudden,  or  violent,  and  visible,  that  the  title  re- 
mains the  same.  It  is  not  enough  that  the  change  may  be 
discerned  by  comparison  at  two  distinct  points  of  time. 
It  must  be  perceptible  when  it  takes  place.  ''The  test  as 
to  what  is  gradual  and  imperceptible  in  the  sense  of  the 
rule  is,  that  though  the  witnesses  may  see  from  time  to 
time  that  progress  has  been  made,  they  could  not  per- 
ceive it  while  the  process  was  going  on."  County  of  SL 
Clair  V.  Lotringston,  supra  (p.  68). 

We  are  confined  to  the  allegations  of  the  bill.    We  have 
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not  the  advantage  of  proof  and  findings,  or  even  of  a 
particularized  description  in  the  bill  itself,  as  to  the  pre- 
cise character||ythe  alterations  in  the  banks  of  Brunot's 
Island  ^^hH^I^  place  during  the  long  period  to  which 
the  bil^l^^^PLt  is  alleged  ''that  subsequent  to  the  estab- 
)  by  said  Commissioners  of  the  line  of  high 
'as  aforesaid,  a  considerable  amount  of  the 
lore  of  said  Brunot's  Island  on  the  so-called 
inel,  within  the  said  high  water  mark  was  washed 
from  time  to  time  by  heavy  floods  and  freshets,  so 
lihat  a  large  part  of  the  upland  of  the  island,  that  is  the 
land  above  high  water  mark,  became  and  was  overflowed 
and  slightly  submerged  by  water,  but  said  land  was  not 
submerged  to  an  extent  suflScient  to  permit  of  navigation 
of  any  kind  thereover.''  There  is  no  other  statement  on 
the  point  save  that  the  bill  asserts  that  the  complainant 
was  entitled  to  reclaim  ''keeping  at  all  times  within  the 
lines  of  the  part  that  had  been  torn  away  by  the  violence 
of  the  waters." 

It  is  manifest  that  these  allegations  are  inadequate  to 
support  the  complainant's  contention.  The  determining 
words  are  that  the  land  was  "washed  away  from  time  to 
time  by  heavy  floods  and  freshets,"  and  the  reference  is 
to  what  occurred  in  many  years.  This  is  far  from  a  state- 
ment that  at  any  particular  time  there  was  such  a  sudden, 
violent,  and  visible  change  as  to  justify  a  departure  from 
the  ordinary  rule  which  governs  accretion  and  diminution 
albeit  the  stream  suffer  wide  fluctuations  in  volimie,  the 
current  be  swift,  and  the  banks  afford  slight  resistance  to 
encroachment. 

For  example,  the  general  principle  of  accretion,  which 
has  that  of  diminution  as  its  correlative,  applies  to  such 
rivers  as  the  Mississippi  and  the  Missouri,  notwithstand- 
ing the  extent  and  rapidity  of  the  changes  constantly 
effected.  Jefferis  v.  East  Omaha  Land  Co.,  supra;  Jones  v. 
Soulard,  24  How.  41;  Saviet  v.  Shepherd,  4  Wall.  502; 
VOL.  ccxxiii — 40 
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County  of  St.  Clair  v.  Lovingston,  supra;  St.  Louis  v.  Ruiz, 
supra.  In  Nebraska  v.  Iowa,  supra,  the  question  concerned 
the  boundary  between  the  two  States,  which,  by  the  acts 
of  admission,  was  the  middle  of  the  main  channel  of  the 
Missouri  River.  Between  1851  and  1877,  in  the  vicinity 
of  Omaha,  there  were  marked  changes  in  the  course  of 
this  channel  so  that  in  the  latter  .year  it  occupied  a  very 
different  bed  from  that  through  which  it  flowed  in  the 
former  year.  The  opinion  of  the  court  describes  in  detail 
the  physical  conditions  along  the  river.  The  court  said 
(pp.  368-370) :  "The  current  is  rapid,  far  above  the  aver- 
age of  ordinary  rivers;  and  by  reason  of  the  snows  in  the 
mountains  there  are  two  well  known  rises  in  the  volimie 
of  its  waters,  known  as  the  April  and  June  rises.  The 
large  volume  of  water  pouring  down  at  the  time  of  these 
rises,  with  the  rapidity  of  its  current,  has  great  and  rapid 
action  upon  the  loose  soil  of  its  banks.  .  .  •  The 
only  thing  which  distinguishes  this  river  from  other 
streams,  in  the  matter  of  accretion,  is  in  the  rapidity  of 
the  change  caused  by  the  velocity  of  the  current;  and  this 
in  itself,  in  the  very  nature  of  things,  works  no  change  in 
the  principle  underlying  the  rule  of  law  in  respect  thereto. 
Our  conclusions  are  that,  notwithstanding  the  rapidity 
of  the  changes  in  the  coiu'se  of  the  channel,  and  the  wash- 
ing from  the  one  side  and  on  to  the  other,  the  law  of  accre- 
tion controls  on  the  Missouri  River,  as  elsewhere;  and 
that  not  only  in  respect  to  the  rights  of  individual  land- 
owners, but  also  in  respect  to  the  boundary  lines  between 
States.  The  boundary,  therefore,  between  Iowa  and 
Nebraska  is  a  varying  line,  so  far  as  affected  by  these 
changes  of  diminution  and  accretion  in  the  mere  washing 
of  the  waters  of  the  stream."  And,  in  the  same  case,  the 
decision  clearly  points  the  distinction  between  the  losses 
and  gains  thus  described,  and  an  abrupt,  visible  change 
where  at  one  place,  at  a  particular  time,  the  river  having 
"pursued  a  course  in  the  nature  of  an  ox-bow,  suddenly 
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cut  through  the  neck  of  the  bow  and  made  for  itself  a 
new  channel'^  (p.  370). 

The  present  case  falls  within  the  category  first  men- 
tioned, and  according  to  general  priilciples  of  law  the 
owner  would  bear  the  losses  caused  by  the  washings  of 
the  river. 

The  bill  also  alleges  that  ''some  years  ago  the  United 
States  Government,  in  the  interest  of  navigation  and  in 
order  to  increase  the  depth  of  water  in  the  harbor  of  Pitts- 
burgh, caused  a  dam  to  be  constructed  across  the  Ohio 
River  a  short  distance  below  said  Brunot's  Island  known 
as  the  Davis  Island  Dam.  The  effect  of  this  dam  was  to 
very  decidedly  increase  the  depth  of  the  water  in  the 
channel  back  of  Brunot's  Island,  and  to  cause  the  water 
of  the  river  to  flow  higher  upon  the  land  of  yom*  orator, 
and  to  submerge  same  to  a  far  greater  extent  and  in  fact 
to  make  said  water  which  submerged  your  orator's  land 
navigable  at  certain  times,  and  for  certain  pmposes,  which 
was  not  navigable  before  the  construction  of  said  dam.'' 

It  will  be  observed  that  it  is  said  that  the  United  States 
caused  the  erection  of  the  dam  in  the  interest  of  naviga- 
tion. The  complainant  purchased  the  island  subsequently, 
in  the  year  1896.  And  we  are  not  concerned  here  with  the 
question  whether  there  was  any  appropriation  of  land  of 
the  former  owner  by  the  United  States  and  a  cause  of 
action  arose  to  recover  its  value.  Gibson  v.  United  States, 
166  U.  S.  269;  United  States  v.  Lynah,  188  U.  S.  445;  Bed- 
ford  V.  United  States,  192  U.  S.  217;  ManigavU  v.  Springs, 

199  U.  S.  473;  C,  B,  &  Q.  Ry.  v.  Drainage  Commissioners, 

200  U.  S.  561,  583,  584.  So  far  as  the  bill  shows  the  dam 
was  lawfully  built,  and  the  allegations  with  respect  to  it 
wholly  fail  to  state  any  case  entitling  the  complainant 
to  relief  by  reason  of  its  construction. 

(2)  The  complainant,  however,  insists  that  the  effect  of 
the  Pennsylvania  statute  was  to  fix  the  boundary  of  the 
island  permanently  at  the  State  Conmiissioners'  high- 
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water  line,  and  hence  that  within  that  line  it  was  entitled 
to  make  the  desired  reclamation  and  improvement. 

This  statute  (act  of  sixteenth  April,  1858),  provided  that 
the  Conamissioners'  Unes  approved  by  the  court  should 
''forever  after  be  deemed,  adjudged  and  taken  firm  and 
stable  for  the  purposes  aforesaid."  The  Supreme  Court  of 
Pennsylvania  has  held  that  the  purpose  of  the  act  was  to 
regulate  the  rights  of  the  pubUc  in  respect  to  navigation 
and  to  prevent  private  rights  from  being  exercised  to  the 
prejudice  of  the  pubUc  interest.  Wainwright  v.  McCnUoughj 
63  Pa.  St.  66;  Zug  v.  Commonwealth,  70  Pa.  St.  138,  142; 
Poor  V.  McClure,  77  Pa.  St.  214,  219;  Allegheny  City  v. 
Moorehead,  80  Pa.  St.  118,  139,  140.  In  Wainwrighl  v. 
McCvlUmgh  (1869),  supra,  that  court,  holding  that  the 
statute  was  not  applicable  to  disputed  boundaries  be- 
tween private  owners,  considered  the  navigable  character 
of  the  rivers  to  which  it  related,  the  extent  of  riparian 
rights  under  the  law  of  the  State,  and  the  meaning  of  the 
act  in  the  Ught  of  the  mischief  which  it  was  intended  to 
correct.    The  court  said  (p.  73) : 

"In  order  to  arrive  at  the  legal  effect  of  the  lines  es- 
tabUshed  by  the  commissioners  under  that  act,  we  must 
ascertain  its  true  purpose;  and  to  reach  this,  it  becomes 
necessary  to  examine  the  navigable  character  of  the  rivers 
Allegheny,  Monongahela  and  Ohio,  and  the  rights  of  the 
riparian  proprietors  upon  their  banks.  These  rivers  are 
among  the  largest  in  the  state;  larger  than  the  Schuylkill 
and  Lehigh,  recognized  as  navigable  in  the  early  history 
of  the  province,  and  have  been  repeatedly  held  by  name 
to  be  rivers  naturally  navigable,  and  therefore  classed 
with  the  Delaware  and  Susquehanna:  Carson  v.  Blazer ^ 
2  Binney,  478;  Shrunk  v.  Schuylkill  Nav.  Co.,  14  S.  & 
R.  79,  80;  Hunter  v.  Howard,  10  S.  &  R.  244.  Many  acts 
have  been  passed  declaring  tributaries  of  these  rivers 
navigable.  But  an  act  perhaps  most  pertinent  to  this 
controversy  is  that  of  8th  April,  1785,  2  Sm.  Laws,  317, 
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regulating  the  taking  up  of  lands  within  the  new  piu*- 

chase,  of  which  the  13th  section  expressly  excepts  islands 

in  the  Ohio,  Allegheny  and  Delaware. 

♦  ♦♦♦♦♦♦♦ 

''This  being  the  navigable  character  of  the  stream,  the 
rights  of  the  riparian  owners  are  settled  by  numerous 
decisions,  a  few  of  which  may  be  referred  to:  Carson  v. 
Blazer,  supra;  Shrunk  v.  Schuylkill  Nav.  Co.,  supra;  Ball  v. 
Slack,  2  Whart.  508;  Zimmerman  v.  Union  Canal  Co., 
1  W.  &  S.  346;  Bailey  v.  Miltenberger,  7  Casey,  37;  Afc- 
Keen  v.  Delaware  Div.  Canal  Co.,  13  Wright,  424;  Tinicum 
Fishing  Co.  v.  Carter,  11  P.  F.  Smith,  21,  opinion  by 
Sharswood,  J.,  decided  last  winter  at  Philadelphia.  From 
these  and  other  cases,  it  will  appear  that  the  absolute  title 
of  the  riparian  proprietor  extends  to  high-water  mark 
only,  and  that  between  ordinary  high  and  ordinary  low 
water-mark,  his  title  to  the  soil  is  qualified,  it  being  sub- 
ject to  the  public  rights  of  navigation  over  it,  and  of  im- 
provement of  the  stream  as  a  highway.  He  cannot  occupy 
to  the  prejudice  of  navigation  or  cause  obstructions  to  be 
placed  upon  the  shore  between  these  lines,  without  express 
authority  of  the  state. 

''The  case  of  Bailey  v.  Miltenberger,  7  Casey,  37,  de- 
cided in  1856,  doubtless  had  something  to  do  in  turning 
public  attention  to  the  shores  of  the  streams  surrounding 
the  city  of  Pittsburg,  which  led  to  the  passage  of  the  Act 
of  1858,  for  the  purpose  of  defining  the  low  and  high  water- 
lines.  It  referred  to  the  mistaken  idea  entertained  by 
some  proprietors  of  making  ground  for  their  mills,  by 
depositing  cinders  on  the  shore  between  low  and  high 
water  marks.  'The  Allegheny  and  many  other  navigable 
rivers'  (says  the  opinion)  'do  not,  at  the  time  of  low  water, 
occupy  over  one-third  of  their  bed;  and  it  would  be  most 
disastrous  to  allow  every  owner  to  fill  out  his  land  to  low 
water-mark.'  This  state  of  affairs,  for  these  rivers  had 
been  seriously  encroached  upon  at  and  opposite  Pittsburg, 
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no  doubt  led  to  the  Act  of  16th  April,  1858,  Pamph.  L.  326. 
It  begms  by  a  recital,  'Whereas,  The  lines  of  lands  on  and 
along  the  shores  at  the  rivers  at  and  near  the  city  of  Ktts- 
burg,  in  the  county  of  Allegheny,  have  never  yet  been 
clearly  ascertained,  and  as  it  is  important  to  the  owners 
of  such  lands,  the  persons  navigating  the  waters  of,  and 
the  corporations  adjacent  to,  such  rivers,  and  to  all  parties 
interested,  to  know  and  to  have  their  several  rights  and 
privileges  in  extension  and  limitation  ascertained  and 
defined;  therefore,'  &c.  The  first  impression  arising  from 
this  language  might  seem  to  be  that  the  law  was  intended 
to  ascertain  and  fix  these  high  and  low  water  lines  to  end 
all  controversies,  private  as  well  as  public.  But  a  careful 
consideration  of  its  purpose  and  provisions  shows  that  it 
is  not  applicable  to  disputed  boundaries  between  private 
owners,  but  was  intended  to  regulate  the  respective  ri^ts 
of  the  public  and  the  landowners,  over  whose  property 
the  right  of  navigation  extends  between  high  and  low 
water  lines. 

''The  effect  of  the  lines  as  established  is  thus  stated: 
'the  lines  so  approved  shall  for  ever  after  be  deemed, 
adjudged  and  taken,  firm  and  stable  for  the  purposes 
aforesaid.'  If  we  seek  for  the  'aforesaid'  purposes,  the 
act  discloses  none  but  those  relating  to  the  public  interest 
and  that  of  the  riparian  owner.  Then  if  we  advert  to  the 
power  of  the  state  over  navigable  streams,  as  stated  in 
the  authorities  cited,  we  discover  that  it  is  plenary  over 
the  subject  of  navigation  and  the  improvement  of  these 
natural  channels  of  commerce,  while  the  ownership  of 
the  riparian  proprietor  is  qualified  between  the  lines  of 
low  and  high  water.  The  legislature  may,  therefore,  with 
great  propriety  define  the  bounds  of  high  and  low  water,  by 
means  of  a  suitable  commission,  for  the  purpose  of  regulat- 
ing the  public  right,  so  as  not  to  conflict  with  private  in- 
terests, and  to  prevent  private  rights  from  being  exercised 
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to  the  prejudice  of  public  interests;  for  example,  to  prevent 
the  shores  from  being  filled  up  with  great  banks  of  cinders." 

In  Allegheny  City  v.  Moorehead  (1875),  supra,  the  ques- 
tion was  presented  whether  by  the  fixing  of  water  lines 
under  the  act  of  1858,  title  had  been  vested  in  the  city  of 
Allegheny  or  lot  owners,  so  as  to  defeat  the  claim  of  the 
plaintiff  Moorehead  imder  a  subsequent  patent  from  the 
State.  The  court  said  (p.  139):  "Nor  can  the  operation 
of  the  Act  of  1858  be  extended  by  the  act  of  the  conmiis- 
sioners  in  running  out  the  low-water  line  of  the  northern 
shore  of  the  river  to  include  a  part  of  what  was  Killbuck 
island.  It  was  not  the  purpose  of  the  commissioners  to 
transfer  titles,  but  to  mark  the  boundaries  of  riparian 
rights,  so  as  to  make  them  certain  and  permanent  in  their 
extent.  So  it  was  not  the  intention  of  the  framers  of  the 
Act  of  1858  to  pass  titles  to  lands,  or  to  ascertain  bound- 
aries between  individuals;  but  it  was  their  purpose  to 
regulate  the  right  of  navigation  along  the  shores  of  these 
rivers  by  establishing  high-  and  low-water  lines,  which 
would  definitely  ascertain  and  fix  the  extent  to  which  the 
right  could  be  exercised;  and  the  extent  to  which  the 
owners  of  the  land  could  exercise  their  own  rights  under 
the  law  of  the  state." 

It  is  contended  for  the  complainant  that  the  effect  of 
the  statute  was  to  secure  to  riparian  owners  complete 
protection  against  any  loss  of  their  land,  or  of  the  right  to 
build  upon  it,  by  reason  of  the  gradual  washing  away 
of  the  banks  of  the  river;  that  the  State  chose  to  resign 
to  the  riparian  proprietors  its  right  to  such  additions  from 
the  moving  landward  of  the  low-water  mark,  and  reqxiired 
the  owner  at  the  same  time  to  surrender  in  the  interest  of 
navigation  his  ri^t  to  alluvion.  In  support,  the  com- 
plainant cites  the  opinion  of  the  Court  of  Conmion  Pleas 
No.  2  of  Allegheny  County  in  Briggs  v.  Pheil  (1894),  42 
Rttsburgh  Legal  Journal,  p.  18,  in  which  it  is  said  with 
respect  to  the  same  statute:  ^*At  the  passage  of  this  act 
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the  riparian  owner  owned  absolutely  to  high  water  mark, 
and  had  a  qualified  property  to  low  water  mark,  and  out- 
side of  the  low  water  mark  the  title  to  the  soil  was  in  the 
State.  It  seems  to  us  there  can  be  no  doubt  that  the 
State  had  power  to  enact  that  thereafter  the  legal  limits 
of  the  property  should  remain  unchanged,  either  by 
gradual  accretions  or  by  gradual  cutting  away.  This  in 
our  opinion  was  intended  to  be  done  and  was  done  by  the 
Act  of  Assembly  and  the  proceedings  thereunder.  .  .  . 
It  seems  to  us  that  the  establishing  of  these  lines,  at  least, 
as  between  the  State  and  riparian  owners,  fixed  the  lines 
for  the  future.  If  the  river  washes  in  beyond  the  high 
water  line  the  owner  may  fill  up  and  reclaim  the  lost  land, 
and  on  the  other  hand  accretions  belong  to  the  State 
or  the  municipalities." 

The  estabUshed  doctrine  is  invoked  that  the  title  to  the 
soil  under  navigable  waters  within  their  territorial  limits, 
and  the  extent  of  riparian  rights,  are  governed  by  the  laws 
of  the  several  States,*  subject  to  the  authority  of  Congress 
under  the  Constitution  of  the  United. States.  Martin  v. 
Waddell,  16  Pet.  367;  PoUard  v.  Hagan,  3  How.  212; 
Weber  v.  Harbor  Cornnmsioners,  18  Wall.  57;  Barney  v. 
Keohuk,  94  U.  S.  324,  338;  Packer  v.  Bird,  137  U.  S.  661, 
669;  St.  Louis  v.  RiUz,  138  U.  S.  226,  242;  Hco'din  v. 
Jordan,  140  U.  S.  371,  382,  402;  Illinois  Central  R.  R,  Co. 
V.  Illinois,  146  U.  S.  387,  435,  452;  Shivdy  v.  Bowlby,  152 
U.  3-  Ij  40-47;  Waier  Power  Co.  v.  Water  Commissioners, 
168  U.  S.  349,  365.  Let  it  be  assumed  that  the  Penn- 
sylvania statute  in  its  regulation  of  rights,  established  the 
Commissioners'  high-water  line  as  the  permanent  boundary 
of  the  island  and  conferred  upon  the  riparian  owner,  so 
far  as  it  was  within  the  competency  of  the  State  to  confer 
it,  the  right  to  fill  in  and  to  erect  structiu'es  to  the  limit 
of  this  Une,  regardless  of  subsequent  changes  in  the  actual 
high-water  line  caused  by  the  washing  away  of  the  banks 
of  the  river.    What,  then,  was  the  power  of  Congress  with 
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respect  to  the  river  and  what  was  the  extent  of  the  author- 
ity conferred  upon  the  Secretary  of  War? 

When  the  Secretary  of  War,  in  1895,  fixed  harbor  lines 
he  dealt  with  the  stream  as  it  then  existed.  Whatever 
right  the  owner  of  the  island  may  have  had  under  the 
state  law  to  reclaim  the  submerged  land  within  the  former 
Une  of  high  water,  had  not  been  exercised.  The  bill,  in 
alleging  that  the  new  harbor  line  ran  across  the  com- 
plainant's land,  must  be  taken  to  refer  to  the  submerged 
land  already  described.  This  is  the  import  of  its  allega- 
tions and  is  shown  by  the  record  of  the  War  Department 
annexed  to  the  bill.  In  establishing  this  line,  the  Secre- 
tary of  War  followed  quite  closely  the  actual  line  of  high 
water  as  it  existed  in  1895^  except  in  the  back  channel  of 
Brunot's  Island  where  it  ran  several  hundred  feet  outside 
the  then  high-water  mark.  The  change  of  the  harbor 
line  at  this  point,  in  1907,  was  for  the  purpose  of  making 
the  line  coincide  with  the  actual  high-water  mark  and  in 
the  report  of  the  United  States  engineer  who  advised  the 
change  it  was  said  that  the  lines  as  previously  estabUshed 
had  *'  not  been  filled  out  to,  and  the  river  bed  on  the  Brunot 
Island  side,  and  in  the  bend  referred  to''  was  in  "essen- 
tially the  same  condition"  as  at  the  time  the  harbor  lines 
of  1895  were  fixed.    He  added: 

*' Pittsburgh  suffers  annually  from  floods  and  in  my 
opinion  any  material  contraction  of  the  channel  immedi- 
ately below  the  city  would  result  in  general  injury  and 
woidd  produce  conditions  detrimental  to  navigation  and 
to  harborage,  and  it  is  respectfully  recommended  that  the 
changes  in  the  establish^  harbor  Unes  shown  and  de- 
scribed on  the  map  inclosed  herewith  be  made,  such 
changes  being  necessary  in  preserving  and  protecting  the 
harbor  of  Pittsburgh. 

''The  location  of  the  proposed  harbor  lines  recom- 
mended in  this  communication  is  within  the  bed  of  the 
stream  as  it  exists  as  a  physical  fact." 
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To  this  stream^  as  a  highway  of  commerce,  the  power 
of  Congress  extended;  a  power  which  "acknowledges  no 
limitations  other  than  are  prescribed  in  the  Constitution." 
Gibbona  v.  Ogden,  9  Wheat.  1,  196.  The  exercise  of  thia 
power  could  not  be  fettered  by  any  grant  made  by  the 
State  of  the  soil  which  formed  the  bed  of  the  river,  or  by 
any  authority  conferred  by  the  State  for  the  creation 
of  obstructions  to  its  navigation.  "Commerce  includes 
navigation.  The  power  to  regulate  conmierce  compre- 
hends the  control  for  that  purpose,  and  to  the  extent 
necessary,  of  all  the  navigable  waters  of  the  United  States 
which  are  accessible  from  a  State  other  than  those  in 
which  they  lie.  For  this  purpose  they  are  the  public 
property  of  the  nation,  and  subject  to  all  requisite  legisla- 
tion by  Congress.  This  necessarily  includes  the  power  to 
keep  them  open  and  free  from  obstructions  to  their  nav- 
igation, interposed  by  the  States  or  otherwise;  to  remove 
such  obstructions  when  they  exist;  and  to  provide,  by 
such  sanctions  as  they  may  deem  proper,  against  the 
occurrence  of  evil  and  for  the  pimi^unent  of  offenders. 
For  these  purposes,  Congress  possesses  all  the  powers 
which  existed  in  the  States  before  the  adoption  of  the 
national  Constitution,  and  which  have  always  existed  in 
the  Parliament  in  England."  Oilman  v.  Philadelphia,  3 
WaU.  713,  725. 

Nor  is  the  authority  of  Congress  limited  to  so  much  of 
the  water  of  the  river  as  flows  over  the  bed  of  forty  years 
ago.  The  alterations  produced  in  the  course  of  years  by 
the  action  of  the  water  do  not  restrict  the  exercise  of 
Federal  control  in  the  regulation  of  commerce.  Its  bed 
may  vary  and  its  banks  may  change,  but  the  Federal 
power  remains  paramount  over  the  stream,  and  this  con- 
trol may  not  be  defeated  by  the  action  of  the  State  in 
restricting  the  public  right  of  navigation  within  the  river's 
ancient  lines.  The  public  right  of  navigation  follows  the 
stream  (Rolle's  Abr.  390;  Carlisle  v.  Graham,  L.  R.  4  Ex. 
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361,  367,  368)  and  the  authority  of  Congress  goes  with  it. 
When  the  State  of  Pennsylvania  established  harbor  lines 
and  thus  undertook  to  regulate  the  rights  of  navigation, 
its  action,  however  effective  as  between  the  State  and  the 
riparian  proprietors,  was  necessarily  subject  to  the  par- 
amount power  of  Congress.  The  state  lines  can  be  con- 
ceded no  permanent  force,  as  against  the  will  of  Congress, 
without  substituting  for  its  constitutional  authority  the 
supremacy  of  the  State  with  respect  to  navigable  waters. 

It  is  for  Congress  to  decide  what  shall  or  shall  not  be 
deemed  in  judgment  of  law  an  obstruction  of  navigation. 
Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Co.,  18  How. 
421.  And  in  its  regulation  of  commerce  it  may  establish 
harbor  lines  or  limits  beyond  which  deposits  shall  not  be 
made  or  structures  built  in  the  navigable  waters.  The 
principles  applicable  to  this  case  have  been  repeatedly 
stated  in  recent  decisions  of  this  court.  Gibson  v.  United 
States,  166  U.  S.  269;  Scranton  v.  Wheeler,  179  U.  S.  141; 
C,  B.  &  Q.  Ry.  Co.  v.  Drainage  Commissioners,  200  U.  S. 
661;  West  Chicago  R.  R.  v.  Chicago,  201  U.  S.  506;  Union 
Bridge  Co.  v.  UniUd  States,  204  U.  S.  364;  Monongahela 
Bridge  v.  United  States,  216  U.  S.  177;  Hannibal  Bridge 
Co.  V.  United  States,  221  U.  S.  194. 

In  Gibson  v.  United  States,  supra,  the  construction  of  a 
dyke  in  the  Ohio  River  under  the  authority  of  the  Secre- 
tary of  War  had  substantially  destroyed  the  landing  on 
and  in  front  of  a  farm  owned  by  Mrs.  Gibson  ''by  pre- 
venting the  free  egress  and  ingress  to  and  from  said  land- 
ing" to  "the  main  or  navigable  channel''  of  the  river. 
The  court  said  (pp.  271,  272,  275) :  "All  navigable  waters 
are  under  the  control  of  the  United  States  for  the  purpose 
of  regulating  and  improving  navigation,  and  although  the 
title  to  the  shore  and  submerged  soil  is  in  the  various 
States  and  individual  owners  under  them,  it  is  always  sub- 
ject to  the  servitude  in  respect  of  navigation  created  in 
favor  of  the  Federal  government  by  the  Constitution. 
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SoiUh  Carolina  V.  Georgia,  93  U.  S.  4;  Shively  v.  Bowtby, 
152  U.  S.  1 ;  Eldridge  v.  Trezemnt,  160  U.  S.  452.  .  .  . 
The  Fifth  Amendment  to  the  Constitution  of  the  United 
States  provides  that  private  property  shall  not  *be  taken 
for  public  use  without  just  compensation.'  Here,  however, 
the  damage  of  which  Mrs.  Gibson  complained  was  not  the 
result  of  the  taking  of  any  part  of  her  property,  whether 
upland  or  submerged,  or  a  direct  invasion  thereof,  but 
the  incidental  consequence  of  the  lawful  and  proper  ex- 
ercise of  a  governmental  power.'' 

Again,  in  ScrarUon  v.  Wheeler,  supra,  the  question  arose 
with  respect  to  the  riparian  owner  whose  access  from  his 
land  to  navigabiUty  was  permanently  lost  by  reason  of 
the  construction  by  the  United  States  of  a  pier  resting  on 
submerged  lands  in  front  of  his  upland.  The  court  said  in 
its  opinion  (p.  163):  ''The  primary  use  of  the  waters  and 
the  lands  under  them  is  for  purposes  of  navigation,  and 
the  erection  of  piers  in  them  to  improve  navigation  for  the 
public  is  entirely  consistent  with  such  use,  and  infringes 
no  right  of  the  riparian  owner.  Whatever  the  nature  of 
the  interest  of  a  riparian  owner  in  the  submerged  lands  in 
front  of  his  upland  bordering  on  a  public  navigable  water, 
his  title  is  not  as  full  and  complete  as  his  title  to  fast  land 
which  has  no  direct  connection  with  the  navigation  of 
such  water.  It  is  a  qualified  title,  a  bare  technical  title, 
not  at  his  absolute  disposal,  as  is  his  upland,  but  to  be 
held  at  all  times  subordinate  to  such  use  of  the  sub- 
merged lands  and  of  the  waters  flowing  over  them  as  may 
be  consistent  with  or  demanded  by  the  public  right  of 
navigation." 

In  Union  Bridge  Co.  v.  United  States,  supra,  the  Secre- 
tary of  War  found  a  bridge  to  be  an  unreasonable  obstruc- 
tion to  the  free  navigation  of  the  Allegheny  River  and  re- 
quired the  Bridge  Company  to  make  certain  changes 
which  it  was  insisted  it  could  not  be  compelled  to  make 
without  compensation.     The  court,  after  reviewing  the 
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authorities,  said  (pp.  400,  401):  "Although  the  bridge, 
when  erected  under  the  authority  of  a  Pennsylvania 
charter,  may  have  been  a  lawful  structure,  and  although 
it  may  not  have  been  an  unreasonable  obstruction  to  com- 
merce and  navigation  as  then  carried  on,  it  must  be  taken, 
under  the  cases  cited,  and  upon  principle;  not  only  that 
the  company  when  exerting  the  power  conferred  upon  it 
by  the  State,  did  so  with  knowledge  of  the  paramount 
authority  of  Congress  to  regulate  conmierce  among  the 
States,  but  that  it  erected  the  bridge  subject  to  the  pos- 
sibility that  Congress  might,  at  some  future  time,  when 
the  public  interest  demanded,  exert  its  power  by  appro- 
priate legislation  to  protect  navigation  against  imreason- 
able  obstructions.  Even  if  the  bridge,  in  its  original  form, 
was  an  unreasonable  obstruction  to  navigation,  the  mere 
failure  of  the  United  States,  at  the  time,  to  intervene  by 
its  oflBcers  or  by  legislation  and  prevent  its  erection,  could 
not  create  an  obligation  on  the  part  of  the  Government  to 
make  compensation  to  the  company  if,  at  a  subsequent 
time,  and  for  pubUc  reasons.  Congress  should  forbid  the 
maintenance  of  bridges  that  had  become  imreasonable  ob- 
structions to  navigation.  It  is  for  Congress  to  determine 
when  it  will  exert  its  power  to  regulate  interstate  com- 
merce. Its  mere  silence  or  inaction  when  individuals  or 
corporations,  under  the  authority  of  a  State,  place  un- 
reasonable obstructions  in  the  waterways  of  the  United 
States,  cannot  have  the  efifect  to  cast  upon  the  Govern- 
ment an  obligation  not  to  exert  its  constitutional  power 
to  regulate  interstate  conmierce  except  subject  to  the 
condition  that  compensation  be  made  or  secured  to  the 
individuals  or  corporation  who  may  be  incidentally  af- 
fected by  the  exercise  of  such  power.  The  principle  for 
which  the  Bridge  Company  contends  would  seriously  im- 
pair the  exercise  of  the  beneficent  power  of  the  Govern- 
ment to  secure  the  free  and  unobstructed  navigation  of 
the  waterways  of  the  United  States.    We  cannot  give  oiu: 
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assent  to  that  principle.  In  conformity  with  the  adjudged 
cases,  and  in  order  that  the  constitutional  power  of  Con- 
gress may  have  full  operation,  we  must  adjudge  that  Con- 
gress has  power  to  protect  navigation  on  all  waterways  of 
the  United  States  against  imreasonable  obstructions,  even 
those  created  under  the  sanction  of  a  State,  and  that  an 
order  to  so  alter  a  bridge  over  a  waterway  of  the  United 
States  that  it  will  cease  to  be  an  imreasonable  obstruction 
to  navigation  will  not  amount  to  a  taking  of  private  prop- 
erty for  public  use  for  which  compensation  n^  be  made." 

It  must  be  concluded,  therefore,  that  it  was  competent 
for  Congress  to  provide  for  the  establishment  of  the 
harbor  lines  in  question  for  the  protection  of  the  harbor  of 
Pittsburgh.  It  acted  within  its  constitutional  power  in 
authorizing  the  Secretary  of  War  to  fix  the  lines.  Union 
Bridge  Co.  v.  United  StateSj  supra  (pp.  385-388) ;  Mononr 
gahela  Bridge  v.  United  States,  supra  (p.  192).  That 
officer  did  not  exhaust  his  authority  in  la}dng  the  lines 
first  established  in  1895,  but  was  entitled  to  change  them, 
as  he  did  change  them  in  1907,  in  order  more  fully  to  pre- 
serve the  river  from  obstruction.  And,  in  none  of  the  acts 
complained  of,  did  he  exceed  the  power  which  had  been 
conferred. 

The  bill  failed  to  show  any  ground  upon  which  the  com- 
plainant was  entitled  to  relief  and  it  was  properly  dis- 
missed. 

Decree  affirmed. 
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PETITION   FOR  WRIT   OF   MANDAMUS. 

No.  10,  Original.    Submitted  December  11, 1911.— Dedded  March  4, 

1912. 

Where  the  Circuit  Court  enters  an  order  requiring  a  party  violating 
an  injunction  order  to  pay  a  fine  of  which  three-fourths  is  to  go  to 
the  complainant  as  compensation  for  expenses  incurred  in  prosecut- 
ing the  contempt  proce^iings,  and  one-fourth  to  the  United  States, 
the  punitive  feature  of  the  order  is  dominant  and  fixes  its  character 
for  purposes  of  review. 

An  order  adjudging  a  party  in  contempt  for  violating  an  injimction  is 
remedial  when  its  purpose  is  to  indemnify  the  injured  suitor,  or 
coercively  to  secure  obedience  to  a  mandate  in  his  behalf,  and  is 
punitive  when  its  purpose  is  to  vindicate  the  authority  of  the  court. 
Gompers  v.  Bitcks  Stove  &  Range  Co.,  221  U.  S.  418. 

Whether  contempt  proceedings  at  the  instance  of  the  injured  party, 
resulting  in  the  offending  party  being  adjudged  to  pay  a  fine,  a  part 
of  which  goes  to  the  injured  suitor  and  a  part  to  the  United  States,  is 
erroneous  in  its  entirety  or  only  as  to  the  portion  of  the  fine  going  to 
the  United  States,  will  not  be  determined  on  an  application  for 
mandamus  to  compel  the  Circuit  Court  of  Appeals  to  take  jurisdic- 
tion of  an  appeal;  the  court  will  only  determine  whether  the  order  is 
reviewable. 

If  an  order  of  the  Circuit  Court,  adjudging  defendant  in  contempt  and 
to  pay  a  fine,  is  remedial,  it  is  interlocutory,  and  only  reviewable 
upon  appeal  from  the  final  decree;  if,  however,  the  order  is  punitive, 
it  is  final  and  reviewable  on  writ  of  error  and  the  Circuit  Court  of 
Appeals  should  take  jurisdiction.  MaUer  of  Christensen  Engineering 
Co.,  194  U.  S.  458. 

If  the  Circuit  Court  of  Appeals  refuses  to  take  jurisdiction  of  a  writ  of 
error  to  review  an  order  of  contempt  made  by  the  Circuit  Court, 
the  punitive  feature  of  which  is  dominant,  the  remedy  is  by  writ  of 
mandamus  from  this  court  to  compel  the  Circuit  Court  of  Appeals 
to  take  jiuisdiction. 

The  facts  are  stated  in  the  opinion. 


Digitized  by  VjOOQIC 


640  OCTOBER  TERM,  1911. 

Opinion  of  the  Court.  223  U.  8. 

Mr.  Chester  H.  Krum  and  Mr.  Henry  S.  Priest  for 
petitioners. 

Mr.  Henry  S.  Robbins  for  respondeiits. 

Mr.  Justice  Van  Dbvanter  delivered  the  opinion  of 
the  court. 

This  is  a  petition  for  a  writ  of  mandamus  commanding 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  to  rein- 
state and  take  jurisdiction  of  a  writ  of  error  dismissed  by 
it.  The  facts  are  these:  During  the  pendency,  in  a  Circuit 
Court  of  the  United  States,  of  a  suit  in  equity  to  which 
the  petitioners  were  parties  defendant,  they  were  charged 
by  the  complainant  with  having  wiMully  violated  an  in- 
terlocutory injunction  theretofore  granted  in  the  suit  at 
the  instance  and  for  the  benefit  of  the  complainant,  and  at 
the  hearing  upon  that  complaint  were  by  the  court  ad- 
judged guilty  of  contempt  of  its  authority  and  ordered 
unconditionally  to  pay  into  its  registry,  within  five  days, 
fines  of  $1,000,  $2,000  and  $500,  respectively,  each  fine, 
when  paid,  to  go  three-fourths  to  the  complainant,  "as 
compensation  in  part  for  the  expenses  incurred  in  prose- 
cuting these  contempt  proceedings,"  and  one-fourth  to 
the  United  States.  With  the  purpose  of  securing  a  review 
of  the  order  the  petitioners  sued  out  a  writ  of  error  from 
the  Circuit  Court  of  Appeals,  and  when  the  writ  came  on 
for  hearing  that  court  dismissed  it,  upon  the  groimd  that 
the  order,  rightly  considered,  was  remedial,  not  punitive, 
and  was  merely  interlocutory  and  reviewable  only  upon 
an  appeal  from  the  final  decree.    187  Fed.  Rep.  398. 

We  are  not  now  concerned  with  whether  the  proceedings 
resulting  in  the  order  were  such  as  to  admit  of  the  im- 
position of  punitive,  as  distinguished  from  compensatory, 
fines,  or  whether,  if  the  proceedings  were  not  of  that 
character^  the  order  was  erroneous  in  its  entirety  or  only 
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as  to  SO  much  of  the  fines  a^  was  to  go  to  the  United  States; 
and  therefore  we  pass  what  is  said  in  that  connection  in 
the  briefs  and  come  at  once  to  the  only  question  presented 
for  decision,  which  is,  whether  the  order  was  open  to  re- 
view upon  a  writ  of  error.  The  answer  turns  upon  the 
character  of  the  order.  If  it  was  remedial,  it  was  merely- 
interlocutory  and  reviewable  only  upon  an  appeal  from 
the  final  decree;  but,  if  it  was  punitive,  it  was  a  final 
judgment,  criminal  in  its  nature,  and  reviewable  upon  a 
writ  of  error,  without  awaiting  the  final  decree.  Such  an 
order  against  an  offending  suitor  is  deemed  remedial  when 
its  purpose  is  to  indemnify  the  injured  suitor  or  coercively 
to  seciu^  obedience  to  a  mandate  in  his  behalf,  and  is 
deemed  punitive  when  its  purpose  is  to  vindicate  the 
authority  of  the  court  by  punishing  the  act  of  disobedience 
as  a  public  wrong.  As  was  said  in  Gompers  v.  Bucks 
Stove  &  Range  Co.,  221  U.  S.  418,  441:  "It  is  not  the 
fact  of  pimishment  but  rather  its  character  and  purpose 
that  often  serve  to  distinguish  between  the  two  classes 
of  cases."  And  again,  p.  448:  ''The  classification  then 
depends  upon  the  question  as  to  whether  the  punishment 
is  punitive,  in  vindication  of  the  court's  authority,  or 
whether  it  is  remedial  by  way  of  a  coercive  imprisonment, 
or  a  compensatory  fine  payable  to  the  complainant." 

Applications  of  this  test  are  shown  in  several  adjudged 
cases  in  this  court,  among  them  being  Worden  v.  Searls, 
121  U.  S.  14;  Doyle  v.  London  Guarantee  Co.,  204  U.  S. 
599;  Ex  parte  Heller,  214  U.  S.  501;  Gompers  v.  Bucks 
Stove  &  Range  Co.,  supra,  and  Mailer  of  Christensen  En- 
gineering Co.,  194  U.  S.  458.  In  the  last  case  the  defendant 
in  a  suit  in  equity  in  a  Circuit  Cowrt  was  found  guilty  of 
contempt  in  disobeying  an  interlocutory  injunction  and 
ordered  to  pay  a  fine  of  $1,000,  one-half  to  go  to  the  com- 
plainant and  the  other  half  to  the  United  States.  A  writ 
of  error,  whereby  it  was  sought  to  have  the  order  reviewed 
in  the  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
VOL.  ccxxin— 41 
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was  dismissed  by  that  court  for  the  same  reason  that  was 
assigned  for  the  dismissal  in  the  present  case.  A  petition 
for  a  writ  of  mandamus,  conunanding  the  reinstatement 
of  the  writ  of  error,  was  then  presented  to  this  court  and, 
upon  full  consideration  of  the  prior  cases,  was  held  to  be 
well  grounded.    In  that  connection  it  was  said  (p.  460): 

'*  These  authorities  show  that  when  an  order  imposing 
a  fine  for  violation  of  an  injunction  is  substantially  one 
to  reimburse  the  party  injured  by  the  disobedience, 
although  called  one  in  a  contempt  proceeding,  it  is  to  be 
regarded  as  merely  an  interlocutory  order,  and  to  be 
reviewed  only  on  appeal  from  the  final  decree.  In  the 
present  case,  however,  the  fine  payable  to  the  United 
States  was  clearly  punitive  and  in  vindication  of  the 
authority  of  the  court,  and,  we  think,  as  such  it  domi- 
nates the  proceeding  and  fixes  its  character.  Considered  in 
that  aspect,  the  writ  of  error  was  justified,  and  the  Circuit 
Court  of  Appeals  should  have  taken  jurisdiction." 

That  case  differs  from  this  only  in  that  the  portion  of 
the  fine  made  punitive  was  there  one-half,  while  here  it  is 
one-fourth;  but  this,  in  our  opinion,  does  not  take  this 
case  out  of  the  principle  applied  in  that,  which  is,  that  the 
punitive  featiu^  of  the  order  is  dominant  and  fixes  its 
character  for  purposes  of  review. 

We  accordingly  hold  that  the  writ  of  error  should  be 
reinstated,  and,  as  it  is  evident  from  the  return  that  this 
will  be  done  on  the  expression  of  our  opinion,  oiu*  ordo* 
will  be, 

Petitioners  entitled  to  mandamus. 
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GRAHAM  V.  GILL. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  FLORIDA. 
No.  173.    Submitted  February  29,  1912.— Decided  March  11,  1912. 

Overruling  objections  to  admission  of  evidence  other  than  field  notes 
of  surveys  is  in  effect  passing  on  effect  of  the  requirements  of  §  2396, 
Rev.  Stat.,  and,  in  reputl  to  surveys  of  public  lands,  involves  a  Fed- 
eral question  reviewable  by  this  court  under  §  709,  Rev.  Stat. 

Evidence  other  than  field  notes  of  a  survey  of  public  lands  may  be 
admissible  if  it  has  a  legitimate  tendency  to  precisely  locate  the 
land,  even  though  it  may  tend  to  show  an  error  in  the  field  notes,  and, 
under  the  circimistances  of  this  case,  such  evidence  was  proper. 
FrenchrGlenn  Live  Stock  Co.  v.  Stringer,  185  U.  S.  47. 

56  Florida,  316,  affirmed. 

The  facts,  which  involve  the  admissibiiity  under  §  2396, 
Rev.  Stat.,  of  evidence  other  than  field  notes  in  regard  to 
location  of  a  tract  of  public  land,  are  stated  in  the  opinion. 

Mr.  Hilary  A.  Herbert,  Mr.  Benjamin  Micou,  Mr.  Richr 
ard  P.  Whiteley  and  Mr.  HiUon  S.  Hampton  for  plaintiff 
in  error. 

Mr.  John  W.  Burton  for  defendant  in  error. 

Memorandum  opinion  by  direction  of  the  court.  By 
Mb.  Chief  Justice  White. 

Plaintiffs  in  error  were  plaintiffs  below.  The  action 
was  in  ejectment.  In  brief,  the  controversy  was  this: 
An  island  in  Charlotte  Harbor,  Florida,  described  on  the 
plat  of  survey  as  lot  1,  section  8,  of  a  specified  township 
and  range,  was  certified  in  1899  by  the  United  States  to 
the  State  of  Florida  as  school  indemnity  lands,  and  on 
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October  23,  1900,  was  conveyed  by  the  state  board  of 
education  to  the  plaintiffs  in  error.  The  claim  in  the  ac- 
tion was  that  the  defendant  wrongfully  withheld  possession 
of  this  tract.  On  the  other  hand  the  defendant  averred 
that  the  land  of  which  he  was  in  possession  was  lot  2, 
section  17,  of  the  same  township  and  range,  and  that  he 
made  a  homestead  entry  thereon  in  1896  and  received  a 
patent  therefor  in  1901.  A  portion  of  the  plat  of  survey 
showing  the  location  of  the  respective  tracts  is  contained 
in  an  opinion  of  the  Supreme  Court  of  the  State  of  Florida, 
reversing  a  judgment  for  the  plaintiffs  entered  on  the 
first  trial  of  the  case,  reported  in  54  Florida,  259. 

The  tract  sold  to  the  plaintiffs  in  error  was  surveyed 
by  continuing  a  survey  made  from  land  lying  east  of  the 
tract.  That  of  the  defendant  was  surveyed  by  con- 
tinuing a  siuArey  made  from  lands  lying  to  west  of  the 
tract.  By  using  the  field  notes  of  the  respective  surveys 
it  would  seem  that  the  tract  in  possession  of  the  defendant 
was  the  tract  which  had  been  conveyed  to  both  parties. 

On  the  second  trial  the  defendant  was  allowed  to  in- 
troduce evidence  of  the  physical  location  of  his  tract  with 
reference  to  other  land  in  the  vicinity  shown  on  tJie  plat  of 
survey,  and  such  testimony  in  the  opinion  of  the  court 
below  conclusively  established  that  the  tract  in  the  pos- 
session of  the  defendant  was  in  fact  lot  2  of  section  17  as 
delineated  on  the  plat,  according  to  which  the  land  was 
patented  to  the  defendant.  There  was  a  verdict  and 
judgment  on  the  second  trial  for  the  defendant,  which 
was  aflirmed  by  the  Supreme  Ck)urt  of  the  State.  56 
Florida,  316. 

It  is  insisted  that  the  writ  of  error  should  be  dismissed 
because  no  Federal  question  is  involved.  The  contention, 
however,  is  without  merit,  since  repeatedly  during  the 
trial  the  plaintiffs  objected  to  the  admission  of  all  evidence 
bearing  upon  the  location  of  the  tract  in  controversy 
other  than  the  field  notes  of  the  survey  under  which  the 
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plaintiffs  claimed,  which  it  was  contended  were  the  best 
and  only  evidence.  In  passing  adversely  on  these  objec- 
tions the  trial  cctot  did  not  merely  determine  the  weight 
or  suflficiency  of  the  evidence  to  prove  a  fact,  but  passed 
on  the  competency  and  legal  effect  of  the  evidence  as 
bearing  upon  the  question  of  Federal  law,  viz.,  the  effect 
of  the  requirements  of  §  2396,  Rev.  Stat.,  as  to  the  mode 
of  siuAreying  public  lands.  Thus  a  Federal  question  was 
presented  and  decided.  Dower  v.  Richards,  151  U.  S.  658. 
See,  also,  FrenchrGlenn  Live  Stock  Co.  v.  SpringeTy  185 
U.  S.  47,  54. 

Although,  however,  the  Federal  question  was  neces- 
sarily involved  and  decided,  we  are  of  opinion  that  under 
the  circumstances  of  this  case  it  comes  directly  within 
the  rule  announced  in  French-Glenn  Live  Stock  Co.  v. 
Springer,  supra,  and  therefore  the  state  court  was  right 
in  holding  that  the  defendant  was  not  debarred  from  in- 
troducing evidence  other  than  the  field  notes  which  had  a 
legitimate  tendency  to  identify  the  precise  location  of  the 
tract  occupied  by  him,  although  such  evidence  might  tend 
to  show  a  mistake  in  the  field  notes  of  the  survey  of  the 
tract  which  the  plaintiffs  claimed.  Indeed,  considering 
the  peculiar  natiwe  of  the  controversy  we  think  it  is  true 
to  say  that  the  effect  of  the  extrinsic  evidence  was  in 
substance  to  support  and  not  to  contradict  the  plat  with 
reference  to  which  the  tract  was  patented  to  the  defendant. 

The  only  Federal  question  presented  by  the  record 
having  been  correctly  adjudicated,  it  results  that  the 
judgment  must  be  and  it  is 

Affirmed. 
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CLASON  V.  MATKO. 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  TERRTTOBT  OP 

ARIZONA. 

No.  178.    Submitted  February  26, 1012.— Decided  March  11, 1012. 


Where  the  statute  provides  for  an  agreed  statement  on  \iiuch  the  < 
can  be  submitted,  a  stipulation  between  the  parties  as  to  certain  facts 
will  not  be  considered  as  an  agreed  statement  superseding  the 
pleadings  but  only  as  an  agreement  relating  to  the  facts  enumerated 
in  the  stipulation. 

This  court  is  not  disposed  to  reverse  a  lower  court  on  its  construction 
of  a  stipulation  in  the  conduct  of  a  case,  even  if  the  stipulation  be 
ambiguous. 

While  there  may  be  a  distinction  between  abandonment  and  forfeiture 
of  mining  chums,  there  is  no  distinction  as  those  terms  are  used  in 
§  3241,  Rev.  Stat.,  of  the  Territory  of  Ariaona. 

That  which  is  taken  subject  to  a  right  cannot  be  a  burden  upon  that 
right. 

Section  3241,  Rev.  Stat.,  Arisona,  was  enacted  pursuant  to  the  power 
given  by  §  2324,  Rev.  Stat,  of  the  United  States,  and  is  not  in  c(m- 
flict  either  with  that  section  or  with  §  1857,  Rev.  Stat,  of  the  United 
States. 

10  Arizona,  175,  afifirmed. 

The  facts,  which  involve  the  construction  and  con- 
stitutionality of  the  mining  laws  of  Arizona  and  the 
validity  of  a  mining  location  thereunder,  are  stated  in  the 
opinion. 

Mr.  Edw.  M.  Cleary  and  Mr.  Edw.  J.  Flanigan  for  ap- 
pellant. 

Mr.  A.  R.  Serven  and  Mr.  John  McGawan  for  appellees. 
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Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Action  to  quiet  title  to  a  mining  claim  called  the  '' Ban- 
gor." The  action  was  brought  in  the  District  Court  of 
the  First  Judicial  District,  County  of  Pima,  Arizona,  by 
appellees  as  plaintiffs  against  August  Daley,  Clason,  ap- 
pellant here,  subsequently  being  made  a  party.  It  will 
be  convenient  to  refer  to  appellees  as  plaintiffs  and,  ex- 
cept where  necessary  to  expressly  distinguish  appellant, 
to  include  him  with  Daley  under  the  designation  of  de- 
fendants.   . 

The  amended  complaint  alleged  the  location  of  the  claim 
by  one  Scott  Tumerand  therecording  of  the  notice  thereof, 
a  copy  of  which  was  annexed  to  the  complaint.  There 
was  an  allegation  of  a  claim  of  interest  in  the  defendants, 
and  a  prayer  for  judgment  ''establishing  plaintiffs'  estate 
in  and  exclusive  possession"  of  the  claim  and  ''debarring 
and  forever  estopping  defendants,  and  each  of  them,  from 
claiming  any  right  or  title"  thereto. 

The  fourth  amended  answer  of  the  defendants  denied 
the  allegations  of  the  complaint,  except  that  Scott  Timier 
filed  a  notice  of  location,  and  alleged  that  the  claim  of  the 
plaintiffs  had  become  forfeited  on  account  of  their  failxu^ 
to  do  the  necessary  assessment  work  and  that  August 
Daley  entered  upon  and  relocated  the  claim. 

As  a  further  defense  it  was  alleged  that  the  action  had 
been  originally  conmienced  against  Daley  as  the  sole  de- 
fendant, and  that  in  the  first  trial  of  the  action  a  stipula- 
tion was  entered  into  as  follows: 

"That  all  parties  plaintiff  and  defendant  are  now  and 
at  all  the  times  mentioned  in  the  pleadings  have  been 
each  citizens  of  the  United  States  of  America. 

"That  the  respective  locations,  upon  which,  as  shown 
by  the  pleadings  herein,  the  parties  plaintiff  and  defend- 
ant, base  their  rights  to  the  'Bangor'  Mining  Claim,  were 
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each  duly  made,  and  that  all  acts  required  by  the  laws  of 
the  United  States^  and  the  laws  of  the  Territory  of  Arizona, 
necessary  to  vest  in  the  parties  so  locating  good  and  valid 
titles  so  far  as  valid  location  could  vest  the  same,  such  as 
mineral  discovery,  moniunenting  of  claim,  and  recording 
of  location  notices,  etc.,  were  each  duly  done  and  per- 
formed at  the  time  of  said  locations,  except  that  plaintiffs 
do  not  admit  that  at  the  time  of  said  location  of  defendant 
Daley  the  groimd-  was  open  to  such  location  by  reason 
of  failure  to  do  assessment  work  for  the  years  1901  and 
1902,  or  to  resume  work  prior  to  the  date  of  said  location." 

The  case  went  to  trial,  it  is  alleged,  on  the  single  issue 
whether  the  claim  was  open  to  location,  and  resulted  in  a 
judgment  against  Daley.  A  new  trial  was  granted,  which 
took  place,  and  the  agreement  was  recognized  by  counsel 
and  the  parties  to  be  still  in  force  and  effect,  and  the  same 
issue  was  submitted  to  a  jury  as  in  the  first  trial  to  the 
court,  and  a  verdict  and  judgment  went  for  defendant 
Daley.  The  judgment  was  reversed  by  the  Supreme 
Court  and  the  cause  remanded  for  a  new  trial  (10  Arizona, 
175,  85  Pac.  Rep.  721),  the  court  saying  (10  Arizona,  179): 
"  .  .  .  Under  the  allegations  in  the  defendant's  cross- 
complaint  with  respect  to  the  relocation  by  the  defendant 
of  the  claim  as  a  forfeited  claim,  the  location  notice  of  the 
defendant  would  seem  to  be  void,  in  failing  to  state  that 
the  claim  was  located  as  forfeited  or  abandoned  property, 
as  required  by  the  statute,  and  would  seem  to  afford  the 
defendant  no  groimd  for  the  relief  claimed.  Cunningham 
V.  Pirrungy  9  Arizona,  288,  80  Pac.  329." 

The  defendants  ever  since  the  making  and  filing  of  the 
agreement  have  relied  on  it  as  establishing  the  doing  of 
assessment  Work  on  the  claims  and  the  validity  of  the 
claims  by  reason  thereof,  the  agreement  never  having 
been  rescinded  or  withdrawn. 

As  a  further  defense  it  was  urged  that  the  decision  of 
the  Supreme  Court  of  the  Territory  in  Cunningham  v. 
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Pirrungy  in  so  far  as  it  holds  or  construes  paragraph  3241 
of  the  Revised  Statutes  of  Arizona  (Revision  of  1901), 
as  it  existed  prior  to  the  amendment  of  1907,  to  provide 
that  the  relocation  of  a  forfeited  mining  claim  ^all  be 
void  or  voidable  when  the  relocation  notice  does  not  state 
that  the  ''whole  or  any  part  of  the  ground  covered  by 
such  relocation  is  relocated  or  located  as  forfeited  ground,'' 
and  that  said  statute,  in  so  far  as  it  justifies  such  inter- 
pretation, is  contrary  to  the  provisions  of  §  2324  of  the 
Revised  Statutes  of  the  United  States  in  its  general  terms 
and  specifically  to  that  portion  thereof  which  provides 
that  upon  failure  to  do  assessment  work  therein  required 
such  claim  "shall  be  open  to  relocation  in  the  same  manner 
as  if  no  location  of  the  same  had  ever  been  made/'  and 
also  contravenes  the  provisions  of  §  1851  of  the  Revised 
Statutes  of  the  United  States,  and  the  defendants  specially 
rely  upon  said  provisions  of  the  laws  of  the  United  States. 

The  defendants  also  filed  a  cross-complaint,  which  as- 
serted title  in  them  derived  from  a  location  of  the  claim, 
a  notice  of  which  was  attached. 

The  cross-complaint  further  alleged  that  the  title  of 
the  plaintiffs  was  derived  from  Scott  Timier,  but  that 
plaintiffs  had  no  title  by  reason  of  the  fact  that  the  annual 
assessment  work  had  not  been  performed,  that  the  ground 
was  open  to  relocation,  that  before  work  was  resiuned 
Daley  entered  upon  the  land  and  duly  located  it  as  a 
mining  claim  and  performed  all  acts  required  to  perfect 
the  location  prior  to  any  attempt  of  the  plaintiffs  to  re- 
sume work  thereon.  All  of  the  separate  defenses  pleaded 
were  made  part  of  the  cross-complaint. 

The  location  notice  attached  to  the  cross-complaint 
did  not  state  that  the  claim  was  located  as  forfeited  or 
abandoned  property. 

There  was  attached  to  the  cross-complaint  an  amended 
lc)cation  notice  signed  by  August  Daley  and  Charles 
Clason.    It  refers  to  the  location  by  Daley  and  states 
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that  such  location  was  made  as  a  relocation  of  forfeited 
ground  for  the  failure  to  do  assessment  work.  It  further 
states  that  the  amended  notice  of  location  was  made, 
without  waiving  any  previous  rights,  to  secure  all  of  the 
benefits  of  paragraph  3238  of  the  Revised  Statutes  of 
Arizona  (1901),  and  without  waiving,  but  especially  rely- 
ing upon,  the  rights  conferred  upon  Daley  by  his  original 
location  by  the  laws  of  the  United  States.  It  also  states 
that  Charles  Clason  was  the  owner  of  an  imdivided  one- 
half  interest  under  Daley. 

A  demurrer  was  sustained  to  the  cross-complaint,  and, 
defendants  declining  to  amend,  judgment  was  entered  for 
plaintiffs  in  accordance  with  the  prayer  of  their  complaint 
upon  the  stipulation  of  facts  which  has  been  set  out  above. 
The  case  was  taken  by  Clason  to  the  Supreme  Court  of 
the  Territory,  where  the  judgment  was  affirmed. 

The  first  question  in  the  case  is  the  effect  of  the  stipula- 
tion. Appellant  contends  that  all  questions  were  "form- 
ally and  expressly"  admitted  by  it  "pertaining  to  the 
validity  of  the  respective  locations  except  the  single  ques- 
tion, which  was:  Was  the  groimd  open  to  relocation  on 
May  1,  1903,  for  plaintiffs'  [appellees']  default  in  perform- 
ing the  work  required  by  law?  It  covered,  therefore,  it'ia 
further  contended,  all  acts  necessary  to  be  done  imder  the 
laws  of  Arizona;  that  is,  to  come  to  the  specific  contro- 
versy in  the  case,  the  stipulation  contained  an  admission 
that  the  location  notice  complied  with  the  laws  of  Arizona, 
which  necessarily  includes  compliance,  it  is  contended, 
"with  section  3241  in  any  construction  thereof." 

The  eniuneration,  it  is  ur^ed,  in  the  stipulation  of  cer- 
tain acts  cannot  be  considered  "to  have  been  intended  to 
be  exhaustive,  but  merely  illustrative  of  what  the  parties 
considered  necessary  to  make  a  valid  location  or  reloca- 
tion," and  there  was  left  open  only  the  failure  of  plaintiffs 
to  do  the  assessment  work.  And  this,  it  is  insisted  further, 
was  the  construction  of  the  parties  through  two  biais, 
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and  that  its  insufficiency  is  now  urged  in  the  face  of  that 
fact  and  that  defendants  have  expended  money  upon  the 
faith  of  the  waiver  of  the  defect  in  the  location  notice. 

The  trial  court  and  the  Supreme  Court  took  a  different 
view  of  the  stipulation  and  considered  it  as  but  a  substi- 
tute for  evidence,  not  waiving  or  suppljdng  the  defects  of 
the  pleadings,  and  that,  therefore,  as  the  cross-complaint 
contained  no  allegation  of  compliance  with  law,  it  was 
insufficient.  And  both  courts  held  fiulher  that  the  stip- 
ulation, as  evidence,  did  not  establish  such  compliance. 

The  Supreme  Coiul  explicitly,  and  the  trial  court  im- 
pliedly, from  its  action  in  sustaining  the  demurrer  to  the 
cross-complaint,  took  a  different  view  of  the  stipulation 
as  indicated  by  the  conduct  of  the  parties.  The  "obvi- 
ous purpose  of  the  parties  in  filing  the  stipulation,"  the 
Supreme  Court  said,  "was  manifestly  to  have  it  take  the 
place  of  testimony  or  other  evidence  upon  the  trial,  and 
not  to  supplant  the  pleadings  in  the  case."  The  court 
recognized  that  the  parties  could  tmder  the  laws  of  the 
Territory  have  agreed  upon  a  statement  of  the  case  which 
would  have  a  substitute  for  formal  pleadings,  but,  said 
the  court,  "such  was  not  the  attempt  in  this  case,  as 
appears  from  the  stipulation  itself  and  the  conduct  of  the 
parties  in  the  proceedings  subsequent  to  the  entry  of  the 
stipulation,"  both  parties  amending  their  pleadings  after 
the  filing  of  the  stipulation.  The  court  concluded,  there- 
fore, that  it  was  not  an  agreed  case  under  paragraph  1390 
of  the  Revised  Statutes  of  the  Territory,  "but  a  stipula- 
tion appertaining  merely  to  the  matter  of  evidence  upon 
the  trial." 

The  record  seems  to  support  this  view.  It  is  true  that 
it  appears  from  the  answer  of  the  defendants  that  the 
stipulation  was  filed  before  the  trial  of  the  action  and  that 
the  case  was  submitted  and  decided  against  defendants 
on  the  single  issue  as  to  whether  the  claim  was  open  to 
relocation  by  Daley. 
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A  new  trial  was  granted,  upon  what  ground  does  not 
appear.  It  does  appear,  however,  that  the  case  was  again 
submitted  on  the  same  issue,  a  judgment  resulting  for 
Daley.  It  was  reversed  by  the  Supreme  CJourt,  the  court 
intimating  that  the  defect  in  the  cross-complaint  in  not 
stating  that  the  relocation  by  Daley  was  upon  forfeited  or 
abandoned  property,  as  required  by  the  statute,  would 
seem  to  make  the  relocation  void,  and  the  intimation 
was  made  to  control  or  have  effect  in  the  new  trial  which 
was  ordered.  It  was  after  this  decision  that  the  fourth 
amended  answer  and  cross-complaint  were  filed  and  the 
demurrer  which  attacked  the  cross-complaint. 

But  if  it  be  granted  that  the  stipulation  is  ambiguous, 
we  should  not  be  disposed  to  reverse  the  lower  court  on 
its  construction.  It  pertained  simply  to  the  conduct  of 
the  trial  and  a  dispute  between  counsel  as  to  the  effect  of 
an  agreement  between  them,  and  its  decision  deprived  the 
defendants  in  the  action  of  no  right  which  they  possessed. 
We  do  not  consider  it  necessary  to  review  the  cases  cited 
by  appellant  in  which  stipulations  have  been  sustained 
and  the  power  of  the  parties  recognized  to  waive  legal 
or  even  constitutional  rights. 

The  construction  of  the  Supreme  Court  of  §3241  of 
the  Revised  Statutes  of  the  Territory  is  attacked.  That 
section  required,  before  its  amendment  in  1907,  that  in 
case  of  a  relocation  of  a  claim  the  location  notice  should 
state  if  the  whole  or  any  part  of  the  new  location  was 
located  as  abandoned  property,  else  it  should  be  void. 
The  section  is  inserted  in  the  margin.^ 

*  3241.  (Sec.  11.)  Such  affidavit,  when  so  recorded,  shall  be  prima 
facie  evidence  of  the  performance  of  such  labor  or  t^e  making  of  such 
improvements,  and  said  original  affidavit,  after  it  has  been  recorded,  or 
a  certified  copy  of  record  of  same,  or  the  record  of  same  shall  be  received 
as  evidence  accordingly  by  the  courts  of  this  territory.  The  relocatiofl 
of  forfeited  or  abandoned  lode  claims  shall  only  be  made  by  sinking  a 
mew  discovery  shaft  and  fixing  the  boundary  in  the  same  manner  and  to 
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The  contention  is  that  this  section,  properly  considered, 
applied  only  to  ''abandoned  property''  and  did  not  apply 
to  forfeited  property,  and  it  is  insisted  that  the  distinction 
between  forfeited  and  abandoned  property  is  well  recog- 
nized and  is  ''obliterated,"  by  the  court's  construction. 

Of  course,  there  may  be  a  distinction  between  the 
abandonment  of  a  claim  and  its  forfeiture,  but  the  ques- 
tion does  not  turn  upon  that  distinction  only,  but  upon 
what  the  statute  means,  considering  all  of  its  words;  and, 
considering  them  all,  we  think  they  show  quite  clearly 
that  no  distinction  was  intended.  Section  3241  provides 
for  "the  relocation  of  forfeited  or  abandoned  lode  claims" 
— ^in  other  words,  claims  which  have  once  been  located — 
and  "the  new  locator's  right  is  based  upon  the  loss  of  the 
possessory  right  acquired  by  the  former  locator,"  to  quote 
from  Cunningham  v.  Pirrungy  9  Arizona,  288  (80  Pac.  Rep. 
329),  where  the  rule  is  announced.  The  same  rule  is  re- 
peated in  subsequent  cases,  including  that  at  bar.  Score 
v.  Griffin,  9  Arizona,  295;  Kinney  v.  Lundy,  11  Arizona,  75; 
89  Pac.  Rep.  496. 

Even  if  we  should  concede  that  the  statute  is  ambiguous, 
we  should  certainly  lean  to  agreement  with  the  Supreme 
Coiul  of  the  Territory.  Fox  v.  Hoar  stick,  156  U.  S.  674; 
Armijo  v.  Armijo,  181  U.  S.  558;  English  v.  Arizona] 
214  U.  S.  359;  Santa  Fe  County  v.  Coler,  215  U.  S.  296, 305; 
Albright  v.  Sandoval,  216  U.  S.  331. 

The  next  contention  of  appellant  is  that  if  the  statute 
admits  of  the  construction  put  upon  it  by  the  Supreme 

the  same  extent  as  is  required  in  making  an  original  location;  or  the 
relocator  may  sink  the  original  discovery  shaft  ten  feet  deeper  than  it 
was  at  the  date  of  the  commencement  of  such  location,  and  shall  erect 
new  or  make  the  old  monuments  the  same  as  originally  required.  In 
either  case  a  new  location  monument  shall  be  erected,  and  the  location 
notice  shall  state  if  the  whole  or  any  part  of  the  new  location  is  located 
as  abandoned  property,  else  it  shall  be  void.  (Rev.  Stat.  Ariz.,  1901, 
Tit.  47,  p.  839.) 
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Court  of  the  Territory  it  is  unconstitutional  and  in  conflict 
with  §§  1857  and  2324  of  the  Revised  Statutes  of  the 
United  States. 

Upon  what  ground  the  statute  is  unconstitutional  is 
not  stated)  and  we  can  put  that  objection  aside  and  pass 
to  the  asserted  conflict  with  the  Revised  Statutes  of  the 
United  States.  It  is  only  necessary  to  consider  §  2324. 
Section  1857  expresses  a  general  limitation  of  the  powers 
of  the  Territory  by  the  Constitution  and  laws  of  the 
United  States.  The  other  section  directly  concerns  loca- 
tions of  mining  ground. 

The  section  permits  the  miners  to  make  regulations 
in  regard  to  mining  locations  not  in  conflict  with  the 
laws  of  the  United  States  or  of  the  State  or  Territory  in 
which  the  mining  district  is  situated,  ''governing  the  loca- 
tion, .  .  .  subject  to  the  following  requirements:  On 
each  claim  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  and  imtil  a  patent  has  been  is- 
sued therefor,  not  less  than  one  hundred  dollars'  worth  of 
work  shall  be  performed  or  improvements  made  during 
each  year,  .  .  .  and  upon  a  failure  to  comply  with 
these  conditions,  the  claim  or  mine  upon  which  such  fail- 
ure  occurred  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been  made." 

Appellant  contends  "that  the  spirit  and  intention  of 
this  enactment"  is  that  upon  the  failxu^  of  the  original 
locator  to  comply  with  the  provisions  of  the  law  "the 
groimd  is  open  to  relocation  in  the  same  manner  as  if 
no  location  had  ever  been  made,"  and  that,  therefore, 
neither  a  State  nor  a  Territory  can  impose  conditions  or 
burdens  upon  the  exercise  of  the  right. 

That  cannot  be  said  to  be  a  burden  upon  a  right  to 
which  the  right  when  taken  is  subject.  The  section  gives 
to  the  miners  of  a  mining  district  and  the  State  or  Terri- 
tory in  which  the  district  is  situated  the  power  to  make 
regulations  "governing  the  location"  of  a  mining  claim, 
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subject  to  certain  requirements.  Those  requirements  may 
not  be  dispensed  with,  but  they  may  be  supplemented, 
certainly  to  the  extent  (and  we  need  go  no  farther  in  this 
case)  prescribed  by  the  Arizona  statute.  It  is  a  provision 
strictly  "governing  the  location/'  and  is  not  repugnant 
either  to  the  spirit  or  the  letter  of  the  mining  laws  of  the 
United  States.  Butte  City  Water  Co.  v.  Baker,  196  U.  S. 
119. 

Judgment  affirmed. 


CEDAR  RAPIDS  GAS  LIGHT  COMPANY  v.  CITY 
OF  CEDAR  RAPIDS. 

EBROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  IOWA. 
No.  163.    Argued  February  29,  1912.— Decided  March  11,  1912. 

Where  the  general  power  reserved  to  regulate  rates  is  only  limited  by 
the  Fourteenth  Amendment,  no  franchise  contract  will  be  presimied 
to  imply  that  the  municipality  imder  its  reserved  right  to  regulate 
rates  must  only  reduce  them  to  such  a  point  that  there  will  be  a 
margin  to  allow  a  discoimt  for  prompt  payment. 

A  mimicipal  ordinance  drawn  in  form  of  a  contract  to  be  accepted  by 
the  franchisee,  when  accepted  becomes  a  contract  and  is  subject  to 
the  reserved  powers  of  the  mimicipality  as  limited  by  the  laws  of 
the  State. 

The  practice  and  decisions  of  this  court  are  that  §  709  Rev.  Stat. 
does  not  give  to  a  writ  of  error  to  the  state  court  in  a  chancery  case 
the  effect  of  an  appeal  from  a  judgment  in  such  a  case  in  the  Fed- 
eral courts  and  open  the  evidence  for  reexamination  in  this  court. 

Findings  of  the  state  court  in  cases  either  at  law  or  in  equity  may  de- 
pend upon  questions  that  are  re^xaminable  in  this  court,  which,  if 
properly  saved,  must  be  answered;  and  this  court  may  examine  the 
evidence  in  so  far  as  necessary  to  do  so  in  respect  to  rulings  within 
the  appellate  jurisdiction  of  this  court.  Kansas  CUy  Sovihern  Railway 
V.  AJbers  Commission  Co.^  ante^  p.  573. 

Quart:  Whether  a  legislative  rate,  not  in  itself  too  low,  is  confiscatory 
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because  it  is  too  low  to  permit  a  further  reduction  in  the  way  of 
discount  for  cash  payment. 

The  state  court  having  treated  a  public  utility  corporation  fairly  as  to 
value  of  plant  depreciation,  and  found  that  the  net  returns  would 
exceed  six  per  cent,  and  given  it  leave  to  try  the  case  again  after 
the  legislative  rate  had  been  in  effect,  this  court  does  not  fed  war- 
ranted in  reversing  on  the  ground  that  the  rate  is  confiscatory  be- 
cause in  some  details  this  court  might  have  treated  the  corporation 
differently. 

144  Iowa,  426,  affirmed. 

The  facts,  which  mvolve  the  validity,  under  the  con- 
tract and  due  process  provisions  of  the  Constitution  of 
the  United  States,  of  an  ordinance  of  the  City  of  Cedar 
Rapids,  Iowa,  fibdng  the  price  of  gas  at  ninety  cents  per 
thousand  cubic  feet,  are  stated  in  the  opinion. 

Mr.  James  H.  Trewin,  with  whom  Mr.  John  N.  Hvghes 
and  Mr.  John  M.  Grim  were  on  the  brief,  for  plaintiff  in 
error: 

There  is  no  conflict  in  the  evidence  as  to  the  value  and 
efficiency  of  the  discount  provision  of  the  franchise.  The 
ordinance  granting  the  plaintiff  in  error  a  franchise  is  a 
contract.  Water  Co.  v.  Cedar  Rapids,  loioa,  118  Iowa,  234; 
Dartnumth  College  Case,  4  Wheat.  518. 

An  unconditional  grant  by  a  State  constitutes  a  con- 
tract, which  is  entitled  to  protection  und^  the  Constitu- 
tion just  as  fully  as  a  grant  made  by  an  individual. 
Fletcher  v.  Peck,  6  Cr.  87;  Sinking  Fund  Cases,  99  U.  S. 
700,  719;  New  Orleans  Water  Co.  v.  Rivers,  115  U.  S.  674, 
681 ;  People  v.  O'Brien,  111  N.  Y.  1 ;  18  N.  E.  Rep.  692. 

Plaintiff  in  error  caimot  provide  for  a  discoimt  below 
ninety  cents  and  earn  any  retiun  on  its  property  what- 
ever. It  is,  therefore,  deprived  by  the  ordinance  of  the 
discount  provision  contained  in  its  franchise.  The  com- 
pany cannot  impose  a  penalty  for  the  violation  of  one  of 
its  regulations,  nor  refuse  to  furnish  gas  on  the  failure  of 
the  consumer  to  pay  the  penalty.    Shepard  v.  Milwaukee 
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Gas  Co.,  70  Am.  Dec.  479;  6  Wisconsin,  539;  WiUiams  v. 
Mutual  Gas  Co.,  18  N.  W.  Rep.  236;  Harbison  v.  Knox- 
uiUe  Water  Co.,  53  S.  W.  Rep.  (Tenn.)  933;  Gas  Light  Co. 
V.  CoUiday,  25  Maryland,  1 ;  Webster  v.  Nebraska  Tel.  Co., 
22  N.  W.  Rep.  239;  Tacoma  Hotel  Co.  v.  Light  &  Water  Co., 
28  Pac.  Rep.  517;  Shires  v.  Swing,  29  Pac.  Rep.  320; 
Railroad  Tax  Cases,  13  Fed.  Rep.  756;  Detroit  v.  Plank 
Road  Co.,  43  Michigan,  140;  Commonwealth  v.  Essex  Co., 
13  Gray,  239;  Railroad  Co.  v.  Maine,  96  U.  S.  499;  Sinking 
Fund  Cases,  99  U.  S.  700. 

Whatever  is  plainly  granted  cannot  be  taken  from  the 
parties  entitled  thereto  by  such  legislative  enactments. 
Minneapolis  v.  Street  Ry.  Co.,  215  U.  S.  417;  Detroit  v. 
CUizens'  Street  Ry.  Co.,  184  U.  S.  368. 

The  city  had  no  reserved  power  to  abrogate  the  dis- 
coimt  provision.  Sioux  City  St.  Ry.  Co.  v.  Sioiuc  City, 
78  Iowa,  747;  BurlingUm  Street  Ry.  Co.,  49  Iowa,  144; 
Des  Moines  v.  C,  R.  I.  &  P.  Ry.  Co.,  41  Iowa,  569;  Bur- 
lingUm  &  Henderson  County  Ferry  Co.  v.  Davis,  40  Iowa, 
133;  Des  Moines  St.  Ry.  Co.  v.  Des  Moines  B.  G.  St.  Ry. 
Co.,  73  Iowa,  513;  City  Ry.  Co.  v.  Citizens'  St.  Ry.  Co.,  166 
U.  S.  557;  New  Orleans  v.  New  Orleans  Water  Co.,  142 
U.  S.  79;  C,  B.  &  Q.  Ry.  Co.  v.  Cutts,  94  U.  S.  155. 

The  discoimt  provision,  which  is  the  language  of  the 
city,  grants  a  valuable  right  of  which  plaintiff  in  error 
cannot  be  deprived.  KnoswiUe  v.  Water  Co.,  189  U.  S.  434, 
distinguished. 

Implied  obligations  of  contracts  come  within  the  pro- 
tection of  §  10  of  Art.  I  of  the  Constitution.  Stewart  v. 
Jefferson  Police  Jury,  116  U.  S.  135;  Burton  v.  Koshkonong, 
4  Fed.  Rep.  377;  Carey  Library  v.  Bliss,  151  Massachu- 
setts, 364. 

The  State  can  no  more  impair  the  obligation  of  its  own 
contracts,  than  it  can  impair  the  contracts  of  individ- 
uals. Woodruff  V.  TrapnaU,  10  How.  207;  Providence 
Bank  v.  Billings,  4  Pet.  560;  Green  v.  Biddle,  8  Wheat. 
VOL.  ccxxiii — 42 
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92;  Fletcher  y.  Peck^  6  Cranch,  127;  Shinn  v.  Cunningham, 
120  Iowa,  383;  People  v.  Hatty  8  Colorado,  485;  Erie  v. 
Griawoldy  184  Pa.  St.  435;  Atkins  v.  Randolph,  31  S.  W. 
Rep.  226;  United  StoUes  v.  Afayor  of  New  Orleans,  103 
U.  S.  358;  Von  Hoffman  v.  Quincy,  4  Wall.  535;  Green- 
tiHKKi  V.  Freight  Co.,  105  U.  S.  20;  New  Jersey  v.  Fori,  05 
U.  S.  113. 

The  granting  of  a  franchise  to  a  corporation  is  a  con- 
tract with  mutual  consid^ations,  and  justice  and  good 
policy  alike  require  that  the  prot.ection  of  the  law  should 
be  assured  to  it.  Birmingham  v.  Birmingham,  3  Wall.  51. 
See  also  West  River  Bridge  Co.  v.  Dix,  6  How.  507. 

The  ninety  cent  rate  ordinance  abrogates  the  sliding 
scale  of  prices  for  gas.  It  is  lawful  and  proper  to  make 
lower  rates  to  large  consimiers  based  on  a  sliding  scale 
available  to  all.  SkiUman  v.  Board,  152  N.  Y.  327;  Wag- 
oner  v.  Rock  Island,  146  Illinois,  139;  Brunswick  Elec.  v. 
Mnine  Water  Co.  (Me.),  59  Atl.  Rep.  537;  Robbins  v. 
Bangor,  ike.,  1  L.  R.  A.  (N.  S.)  962;  Wilson  v.  Tallahassee 
Water  Co.  (Pla.),  36  So.  Rep.  63. 

The  ordinance  takes  plaintiff's  property  without  just 
compensation  and  due  process  of  law.  The  evidence  shows 
that  the  ninety  cent  rate  would  not  enable  plaintiff  to  earn 
fair  and  reasonable  compensation  upon  its  property. 

The  basis  of  all  calculations  as  to  the  reasonableness  of 
the  rates  to  be  charged  by  a  corporation  furnishing  gas  to 
the  public  is  the  fair  value  of  the  property  being  so  used 
at  the  time  of  fixing  the  rate.  Wittcox  v.  Gas  Co.  of  New 
York,  212  U.  S.  19;  KnozmUe  v.  KnoxmUe  Water  Co.,  212 
U.  S.  1 ;  Atlantic  Coast  Line  v.  Nor.  Car.  Corp.  Com.,  206 
U.  S.  1;  Stanislaus  County  v.  Irrigation  Co.,  192  U.  S.  201; 
San  Diego  Land  Co.  v.  Jasper,  189  U.  S.  439;  Minneapolis 
&  St.  Louis  Rd.  Co.  v.  Minnesota,  186  U.  S.  267;  Vicksbwrg 
Water  Co.  v.  Vicksburg,  185  U.  S.  82;  San  Diego  Land  Co.  v. 
National  City,  174  U.  S.  739;  Smyih  v.  Ames,  169  U.  S.  547; 
Cotnngton  Turnpike  Co.  v.  Sandford,  164  U.  S.  578;  Cdtf^ 
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V.  Kansas  City  Stock  Yards,  183  U.  S.  79;  Reagan  v. 
Farmers'  L.  &  T.  Co,,  154  U.  S.  363;  Spring  VaUey  Water- 
works V.  San  Francisco,  124  Fed.  Rep.  574;  SoiUhem  Pac. 
Rd.  V.  R.  R.  Commissioners,  78  Fed.  Rep.  261;  Memphis 
Gas  &  LL  Co.  v.  Memphis,  72  Fed.  Rep.  952;  Brunswick 
Water  Dist.  v.  Maine  Water  Co.,  99  Maine,  371;  Water  Co. 
V.  Cedar  Rapids,  118  Iowa,  234;  Lewis  on  Eminent  Do- 
main, §§  462,  477;  Metropolitan  Trust  Co.  v.  Houston,  90 
Fed.  Rep.  683. 

It  is  the  market  value  that  is  to  be  ascertained  and  con- 
sidered as  the  fair  value  of  the  property.  Henry  v.  Dvr 
imque  &  Pac.  Ry.,  2  Iowa,  300;  Steenerson  v.  Great  Northern 
Ry.  (Wis.),  72  N.  W.  Rep.  715;  Beale  &  Wyman,  R.  R. 
Rate  Reg.,  §  355. 

The  owner  of  property  devoted  to  a  public  use  is  entitled 
to  the  benefit  of  any  appreciation  in  value  above  the  orig- 
inal cost,  and  cost  of  improvements,  which  is  due  to  good 
management,  or  any  natural  causes.  Cases  supra;  Detroit 
V.  Detroit  H.  &  P.  Co.,  43  Michigan,  140. 

The  value  of  the  plant  is  the  fair  value  for  which  it 
might  be  sold  to  any  other  corporation  or  investor  and  its 
original  cost  or  cost  of  reproduction.  Smyth  v.  Ames,  169 
XJ.  S-  524;  San  Diego  v.  Jasper,  189  U.  S.  439;  Am£s  v. 
Union  Pacific,  64  Fed.  Rep.  165;  Beale  arid  Wyman,  R.  R. 
Rates,  §  255;  Steenerson  v.  Great  Northern  Ry.,  72  N.  W. 
Rep.  715. 

It  is  immaterial  in  what  way  the  property  was  lawfully 
acquired,  whether  by  labor,  gift  or  by  making  profitable 
use  of  a  franchise  previously  granted,  it  is  enough  if  it 
has  become  private  property.  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312;  Spring  Valley  Waterworks  v. 
San  Francisco,  124  Fed.  Rep.  574;  Metropolitan  Trust  Co. 
V.  Houston  ike,  90  Fed.  Rep.  683;  Detroit  v.  Detroit  H.  & 
P.  Co.,  43  Michigan,  140;  Brunswick  Water  Dist.  v.  Maine 
Water  Co.,  59  Atl.  Rep.  540. 

Good  will  or  going  value  should  be  considered  in  arriv- 
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ing  at  the  value  of  plaintiff's  property,  upon  which  it  is 
entitled  to  earn  dividends.  Cases  supra  and  National 
Water  Works  v.  Kansas  City,  62  Fed.  Rep.  853;  PeopU  v. 
O'Brien,  111  N.  Y.  41;  Smyth  v.  Ames,  169  U.  S.  544; 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362,  410;  Arm 
V.  U.  P.  Ry.  Co.,  64  Fed.  Rep.  165;  San  Diego  Water  Co.  v. 
San  Diego,  118  California,  556;  Fairbank  v.  United  States^ 
181  U.  S.  300;  United  States  v.  Gettysburg  EJec.  R.  Co.,  160 
U.  S.  668;  Kennebec  Water  Dist.  v.  Watervi,lle,  97  Maine, 
185;  Water  Co.  v.  Newburyport,  168  Massachusetts,  541; 
Water  Supply  Co.  v.  Gloucester,  179  Massachusetts,  365; 
Bristol  V.  Water  Works,  23  R.  I.  274;  Ames  v.  P.  R.  R.  Co., 
64  Fed.  Rep.  178;  Omaha  v.  Water  Co.,  218  U.  S.  180. 

"Going  Value''  or  "Franchise"  should  not  be  discarded 
because  of  difficulty  in  ascertaining  its  value.  Howe  Ma- 
chine Co.  V.  Bryson,  44  Iowa,  166;  Richmond  v.  D.  &  S.,  40 
Iowa,  272;  Chicago  Ry.  Co.  v.  Tompkins,  176  U.  S.  167, 
172. 

The  franchise  is  an  easement  or  right  of  way  in  the 
streets,  and  hence  is  real  property.  Cases  supra  and 
MUhau  V.  Sharp,  27  N.  Y.  620;  Ghee  v.  Northern  Umm 
Gas  Co.,  158  N.  Y.  510;  Metropolitan  Street  R.  Co.  v.  State 
Tax  Comrs.,  174  N.  Y.  435;  Water  Comrs.  v.  Westchester 
Waterworks  Co.,  176  N.  Y.  239;  Kronbein  v.  Rochester,  76 
App.  Div.  494;  Re  East  River  Gas  Co.,  122  App.  Div.  890; 
Bowman  v.  Wathen,  2  McLean,  376;  Citizens'  St.  R.  Co.  v. 
Detroit,  64  Fed.  Rep.  643;  West  River  Bridge  Co.  v.  Dix,  6 
How.  507;  G^  V.  Tide  Water  Canal  Co.,  24  How.  257; 
East  Alabama  R.  Co.  v.  Doe,  114  U.  S.  340;  Chicago  v. 
Boer,  41  Illinois,  306;  Stockton  Gas  &  Electric  Co.  v.  San 
Joaquin  County,  148  California,  313.  As  to  the  rule  in 
England  since  the  early  days  of  gas  lighting  see  Railroad  v. 
Brighton  Gaslight  Co.,  5  Bam.  &  C.  466. 

A  corporation  cannot  be  deprived  of  its  franchises  except 
under  the  power  of  eminent  domain  and  upon  payment  of 
their  full  value.   Sixth  Ave.  R.  Co.  v.  Kerr  and  Water  Corns. 
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V.  Westchester  County  Waterworks,  176  N.  Y.  239;  Coney 
Island,  FL  H.  &  B.  R.  Co.  v.  Kennedy,  15  App.  Div.  588; 
Spring  Valley  Waterworks  v.  San  Francisco,  124  Fed.  Rep. 
574;  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S. 
312. 

The  power  of  the  Federal  Government  to  regulate  com- 
merce does  not  authorize  it  to  destroy  a  franchise  of  this 
kind  without  making  just  compensation  for  it.  United 
States  V.  Bellingham  Bay  Boom  Co.,  176  U.  S.  211;  Monon- 
gahela Nav.  Co.  V.  United  States,  148  U.  S.  312. 

Plaintiff's  franchise  is  entitled  to  the  same  protection  as 
any  other  property.  Parker  v.  Elmira  C.  &  N.  R.  Co.,  165 
N.  Y.  274;  59  N.  E.  Rep.  81 ;  Railroad  Cases,  116  U.'  S.  307, 
331. 

The  action  of  the  state  court  in  excluding  many  items 
of  value  was  arbitrary  and  without  foundation  in  the 
evidence.  It  is  the  present  value  of  the  plant  that  should 
be  taken  into  consideration.    Cases  supra. 

Working  capital  should  not  have  been  eliminated  in  fix- 
ing value. 

The  elements  entering  into  a  fair  rate  to  be  charged  for 
gas  are  the  actual  cost  of  all  labor,  materials  and  imme- 
diate repairs  necessary  to  manufacture  the  gas  and  place 
it  at  the  disposal  of  the  consumer.  Cases  supra;  Reagan 
V.  Farmers'  Land  T.  Co.,  154  U.  S.  362;  U.  P.  Ry.  v.  United 
States,  99  U.  S.  700;  Southern  Pac.  Ry.  v.  Board  of  Com.,  78 
Fed.  Rep.  265;  Gas  Co.  v.  Memphis,  72  Fed.  Rep.  952; 
Clyde  V.  Richmond  Elec.  Co.,  57  Fed.  Rep.  436. 

A  reasonable  amount  must  be  allowed  for  depreciation 
of  the  plant.  Wilkox  v.  Gas  Co.,  supra;  Knoxinlle  v. 
Water  Co.,  supra;  San  Diego  Land  Co.  v.  National  City,  174 
U.  S.  739;  Milwaukee  E.  R.  &  L.  Co.  v.  City,  87  Fed.  Rep. 
577;  Brymer  v.  Butler  Water  Co.,  179  Pa.  St.  231. 

Depreciation  is  due  to  three  general  factors.  Inade- 
quacy; where  by  reason  of  increased  demand  the  machin- 
ery or  mains,  or  some  parts  of  them,  become  too  small. 
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Obsolescence;  where  by  reason  of  new  invention  and  ad- 
vancement in  the  art,  the  machinery  in  use  can  no  longer 
be  economically  operated;  and  physical  decay. 

No  ordinance  fixing  prices  charged  for  a  public  service  is 
reasonable  which,  in  addition  to  the  foregoing  elements, 
does  not  allow  to  the  investors  a  fair  return  on  the  money 
invested  in  the  enterprise,  with  due  regard  to  the  nature 
and  hazards  of  the  business.    Cases  swpra. 

The  earlier  leaning  of  the  courts  toward  the  doctrine 
that  the  legislative  power  to  fix  rates  stops  only  at  con- 
fiscation has  been  supplanted  by  the  rule  that  i^tes  must 
be  reasonable,  that  is,  such  as  to  earn  a  fair,  just  and  ade- 
quate income  on  the  investment.  Cases  mw^  *"^d  At- 
lantic  Coast  Ldne  v.  Nor.  Car.  Corp,  Comm.,  206  U.  S.  1; 
C,  B.  &  Q.  Ry.  Co.  v.  Chicago,  166  U.  S.  226;  Cotdngtan  & 
L.  Turnpike  Rd.  Co.  v.  Sandford,  164  U.  S.  578;  C,  M.  & 
St.  P.  Ry.  V.  Minnesota,  134  U.  S.  418;  Munn  v.  Illinois,  94 
U.  S.  141 ;  Central  R.  Co.  v.  Railroad  Commission,  161  Fed. 
Rep.  995;  Souihem  Pac.  v.  Board,  78  Fed.  Rep.  265;  AU- 
nutt  V.  Inglis,  12  East,  527;  Des  Moines  v.  Water  Works 
Co.,  95  Iowa,  348;  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
234. 

The  rule  that  the  lair  return  must  not  be  less  than  the 
legal  rate  of  interest  is  justified  on  reason  and  authority. 
Cases  supra  and  Pennsylvania  R.  R.  Co.  v.  Philadelphia 
County,  220  Pa.  St.  115;  Chicago  Traction  Co.  v.  Equali- 
zation  Board,  114  Fed.  Rep.  561 ;  Louisville  &  N.  R.  Co.  v. 
Brown,  123  Fed.  Rep.  951;  Milwaukee  Elec.  R.  &  L.  Co.  v. 
Milwaukee,  87  Fed.  Rep.  585;  Southern  P.  Co.  v.  Railroad 
Comrs.,  78  Fed.  Rep.  261 ;  Jamaica  Water  Supply  Co.  v. 
Tax  Comrs.,  128  App,  Div.  13;  International  Bridge  Co.  v. 
Canada  Sou.  R.  Co.,  7  Ont.  App.  Rep.  226,  aff'd  L.  R.  8 
App.  Cas.  723. 

It  is  not  enough  that  something  is  earned  for  the  stock- 
holders. They  are  entitled  to  fair  compensation.  Cases 
supra. 
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To  deprive  the  plaintiff  of  a  fair  and  reasonable  earning 
capacity,  such  as  the  citizen  enjoys,  as  to  his  money  and 
as  to  all  types  of  his  property,  is  to  deprive  it  of  the  equal 
protection  of  the  laws.  C,  M.  &  St.  P.  Ry.  Co.  v.  Minne- 
sota, 134  U.  S.  418. 

The  State  may  be  said  to  have  appropriated  the  gas 
plant  to  public  use.  For  the  appropriation  it  is  bound 
to  make  a  just,  fair  and  reasonable  compensation.  Water 
Co.  V.  San  Diego,  62  Am.  St.  Rep.  261. 

The  question  as  to  rate  of  income  is  what  rate  of  divi- 
dends would  induce  prudent  men  to  invest  in  stock  of  the 
company  representing  the  real  value  of  the  property  as  a 
going  business.    WiUcox  v.  C.  Gas  Co.,  212  XJ.  S.  19. 

It  is  proper  to  apply  the  prescribed  rate  to  the  past 
experience  of  the  company,  taking  into  consideration  the 
increased  cost  of  operation  after  the  time  when  the  new 
rate  is  applied.  Seaboard  Air  Line  Ry.  Co.  v.  R.  R.  Com., 
156  Fed.  Rep.  792. 

Annual  income  of  4.41  on  value  of  property  or  3.30  per 
cent  on  stock  after  deducting  fixed  charges  is  uiu'easonably 
low.  The  compensation  should  be  for  the  real  substantial 
value  employed,  and  no  legislation  can  diminish  by  one 
jot  the  rotimd  expression  of  the  Constitution.  Railroad 
Co.  V.  Henry,  8  Nebraska,  170;  Spring  Valley  Water  Co.  v. 
San  Francisco,  124  Fed.  Rep.  574. 

The  power  to  regulate  is  not  the  power  to  destroy,  and 
limitation  is  not  equivalent  to  confiscation.  C.,M.  &  St. 
P.  Ry.  Co.  V.  Minnesota,  134  U.  S.  418;  S.  Pac.  Ry.  Co.  v. 
Bd.  of  Com.,  78  Fed.  Rep.  236. 

Whatever  the  State  may  do,  even  with  the  creation  of 
its  own  will,  it  must  be  in  subordination  to  the  inhibition 
of  the  Federal  Constitution.  Vicksburg  v.  Vicksburg 
Water  Works  Co.,  202  U.  S.  453;  Water  Co.  v.  Omaha,  147 
Fed.  Rep.  7;  S.  C,  218  U.  S.  180;  Railroad  Tax  Cases,  13 
Fed.  Rep.  754. 

The  state  court  erred  in  reducing  depreciation  to  five 
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cents  per  M.,  and  in  refusing  to  allow  as  part  of  operating 
expenses  the  items  of  interest  on  bonds  and  interest  on 
loans.  In  effect  the  state  court  assumed  the  future  earn- 
ings of  the  company  would  be  largely  in  excess  of  the 
amoimt  justified  by  the  evidence  and  practically  hdd 
that  any  return  on  plaintiff's  property  is  sufiicient. 

The  question  as  to  the  competency  and  l^al  effect  of 
evidence  as  bearing  upon  a  question  of  Federal  law  is  a 
Federal  question.  Doioer  v.  Rogers,  151  U.  S.  658;  Mackay 
V.  DiUm,  4  How.  421 ;  GeUUm  v.  Hoyt,  3  Wheat.  246. 

The  refusal  of  the  state  court  to  consider  a  Federal 
question  which  is  controlling  in  a  case,  is  equivalent  to  a 
decision  against  the  Federal  right  involved  therein.  De^ 
Moines  Nav.  &  R.  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.  552. 

It  is  not  necessary  that  the  express  language  of  the 
opinion  should  recite  that  a  Federal  question  has  been 
decided,  but  it  is  sufficient  for  the  purpose  of  the  jurisdic- 
tion of  this  court,  that  the  state  court  by  its  decisions 
necessarily  adjudicates  the  defense  under  the  Federal 
Constitution,    El  Paso  A  N.  E.  R.  Co.  v.  GiUierrez,  215 
U.  S.  90;  Wabash  R.  Co.  v.  AdeJbert  College,  208  U.  S.  38, 
44;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Sowers,  213  U.  S.  15 
Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  179 
Fire  Asso.  of  Philadelphia  v.  New  York,  119  U.  S.  110, 120 
Murdock  v.  Memphis,  20  Wall.  590;  MaUett  v.  North  Caro- 
lina, 181  U.  S,  689. 

The  witness  was  not  competent  to  testify  as  to  cost, 
depreciation  of  the  plant,  or  income  plaintiff  was  entitled 
to  earn.  Eastern  Tran.  Co.  v.  Hope,  95  U.  S.  297;  C,  M.  & 
St.  P.  Ry.  V.  Kellogg,  94  U.  S.  469;  N.  Y.  E.  L.  Co.  v. 
Blair,  79  Fed.  Rep.  896;  U.  P.  Ry.  v.  Yaies,  79  Fed.  Rep. 
584;  Burg  v.  C,  R.  I.  &  P.  Ry.,  90  Iowa,  114;  Middoumey 
V.  Illinois  Central,  36  Iowa,  473;  Boyle  v.  StaU,  57  Wis- 
consin, 472;  15  N,  W.  Rep.  827;  Bixby  v.  Ry.  Co.,  105  Iowa, 
293;  Dale  v.  Johnson,  50 N.  H.  452;  Mo.  Pac.  v.  Finley,  38 
Kansas,  550. 
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Opinions  are  never  received  if  the  facts  can  be  ascer- 
tained and  made  intelligible  to  the  jury,  or  if  they  are 
such  as  men  in  general  are  capable  of  comprehending  and 
understanding.  Ordinary  aflfairs  of  life  cannot  be  the 
subject  of  expert  testimony.  Am.  &  Eng.  Encyc.  of  Law, 
2d  Ed,,  Vol.  7, 493;  Graham  v.  Penna.  Company,  12  L.  R. 
A.  293;  Boyh  v.  State,  57  Wisconsin,  472;  15  N.  W.  Rep. 
827;  N.  Y.  Elec.  Equip.  Co.  v.  Blair,  79  Fed.  Rep.  896; 
MvMoiimey  v.  III.  Cent.  Rd.  Co.,  36  Iowa,  473;  C,  M.  & 
St.  P.  Ry.  Co.  V.  Kellogg,  94  U.  S.  469;  Kelley  v.  Richard- 
son,  37  N.  W.  Rep.  514.  See  also  Bixby  v.  Railway  & 
Bridge  Co.,  105  Iowa,  293;  Union  Pacific  Ry.  Co.  v.  Yates, 
79  Fed.  Rep.  584;  Missouri  Pacific  v.  Findley,  38  Kansas, 
550;  Burg  v.  C,  R.  I.  &  P.  Ry.  Co.,  90  Iowa,  114;  Dale  v. 
Johnson,  50  N.  H.  452;  Eastern  Transportation  Co.  v. 
Hope,  95  U.  S.  297, 

This  court  has  jurisdiction  of  the  questions  raised 
under  the  writ  of  error. 

The  questions  under  both  constitutional  provisions 
were  necessarily  involved  in  the  case,  and  decided  ad- 
versely to  the  plaintiff,  and  it  is  not  necessary  that  the 
record  should  show  what  errors  were  relied  upon  in  the 
Supreme  Court  of  Iowa.  California  Powder  Works  v. 
Dams,  151  U.  S.  389;  Armstrong  v.  Athens  Co.,  16  Pet.  281. 

A  decision  of  the  Federal  question  in  terms  is  not  essen- 
tial. If  a  decision  of  such  question  was  necessarily  in- 
volved in  the  judgment  rendered  it  is  not  a  matter  of  im- 
portance that  the  state  court  avoided  all  reference  to  the 
question.  Chapman  v.  Goodnow,  123  U.  S.  540;  Chicago 
Ins.  Co.  V.  Needles,  113  U.  S.  574;  BelVs  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226;  St.  Louis  Consol  Coal  Co.  v.  Illi- 
nois, 185  U.  S.  203. 

The  record  in  this  case  not  only  discloses  that  the  rights 
of  the  plaintiff  in  error  under  the  Constitution  were  set  up 
and  were  expressly  denied,  but  such  was  the  necessary 
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effect  in  law  of  the  judgment  of  the  Supreme  Court  of 
Iowa.  Appleby  v.  City  of  Buffalo,  221  U.  S.  524;  Sayward 
V.  Denny,  15S  U.  S.  180, 183;  Harding  v.  lUinais,  196  U.  S. 
78;  WaterS'Pierce  OH  Co.  v.  Texas,  212  U.  S.  86,  97. 

This  coiu*t  in  an  action  at  law  has  no  jurisdiction  to 
review  the  decision  of  the  highest  court  of  the  State  upon 
a  pure  question  of  fact,  although  a  Federal  question  would 
or  would  not  be  presented  according  to  the  way  in  which 
the  question  of  fact  was  decided.  Lewis  v.  Campau,  3 
Wall.  106;  HaU  v.  Jordan,  15  Wall.  393;  Boggs  v.  Merced 
Min.  Co.,  3  Wall.  304;  Carpenter  v.  Williams,  9  Wall.  785; 
Crary  v.  Devlin,  154  U.  S.  619;  Republican  River  Bridge 
Co.  V.  Kansas  Pac.  Rd.  Co.,  92  U.  S.  315;  Martin  v.  Marks, 
97  U.  S.  345;  Quimby  v.  Boyd,  128  U.  S.  488;  Dower  v. 
Richards,  151  U.  S.  558. 

But  in  a  suit  in  equity  in  which  a  trial  was  had  de  novo 
in  the  state  Supreme  Court,  the  facts  will  be  reviewed  by 
this  court.  Mackay  v.  Dillon,  4  How.  421;  Almonster  v. 
Kenton,  9  How.  1,  7;  Morland  v.  Page,  20  How.  622; 
Dower  v.  Richards,  151  U.  S.  658;  Pennsylvania  MtUual 
Life  Ins.  Co.  v.  Austin,  168  U.  S.  685;  Republican  River 
Bridge  Co.  v.  Kansas  Pac.  Rd.  Co.,  92  U.  S.  318. 

Mr.  James  W.  Jamison  and  Mr.  William  Chamberlain, 
with  whom  Mr.  John  M.  Redmond  was  on  the  brief,  for 
defendants  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  brought  by  the  plaintiff  in  error  to  restrain 
the  enforcement  of  an  ordinance  fixing  ninety  cents  per 
thousand  cubic  feet  as  the  highest  price  to  be  charged  in 
Cedar  Rapids  for  gas.  As  the  ordinance  was  passed  in 
1906  and  had  not  yet  been  enforced,  the  Supreme  Court 
of  the  State  dismissed  the  bill  without  prejudice  to  a  later 
suit  after  it  should  have  been  given  a  fair  test.    144  Iowa, 
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426.  The  plaintiff,  having  specially  set  up  that  the  or- 
dinance violated  the  contract  clause  of  the  Constitution, 
(Art.  I,  §  10),  and  the  Fourteenth  Amendment,  brings 
the  case  here.  There  is  a  motion  to  dismiss,  but  the  con- 
stitutional questions  appear  upon  the  record  and  are  not 
so  frivolous  as  to  warrant  that  sunamary  course. 

The  supposed  contract  arises  from  a  term  in  the  ordi- 
nance under  which  the  plaintiff  was  granted  a  renewal  of 
its  franchise  in  1896.  By  §3,  "in  consideration  of  the 
privileges  herein  granted  to  said  company,  it  shall  furnish 
to  the  inhabitants  of  said  city  gas  for  hghting  at  a  price 
not  to  exceed  $1.80  per  thousand  feet  and  ^  cents  per 
thousand  cubic  feet  discount  if  consumers  pay  on  or  be- 
fore the  10th  of  each  month  after  consumption,"  &c.  It 
is  admitted  that  under  the  laws  of  Iowa  the  rate  could  be 
changed  by  the  city,  but  it  is  argued  that  the  quoted  words 
import  a  contract  that  it  shall  not  be  changed  to  such  an 
extent  as  to  make  impossible  the  offer  of  a  discount  for 
prompt  payment;  that  being  the  cheapest  and  most  eflB- 
cient  way  of  collecting  the  price  of  the  gas.  The  state 
court  assumed  that  there  was  no  contract  in  the  case, 
and  in  discussing  what  it  treated  as  the  sole  question, 
whether  the  plaintiff  would  be  deprived  of  a  fair  compen- 
sation for  its  services,  pointed  out  that  the  company  could 
secure  payment  by  requiring  a  deposit  in  advance  or  by 
making  other  reasonable  rules. 

We  are  of  opinion  that  there  was  no  contract  on  the 
part  of  the  city  that  the  price  should  be  kept  high  enough 
to  allow  a  discoimt  for  prompt  payment.  The  general 
power  reserved  to  regulate  rates  was  limited  only  by  the 
Fourteenth  Amendment.  The  words  reUed  upon  by  the 
plaintiff  express  its  promise  in  consideration  of  the  privi- 
leges granted,  not  a  promise  by  the  city.  KnoxviUe  Water 
Co.  V.  KnoxviUe,  189  U.  S.  434,  437.  It  is  true  that  the 
contract  was  in  the  form  of  an  ordinance,  but  the  ordinance 
was  drawn  as  a  contract  to  be  accepted  and  it  was  ac- 
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cepted  by  the  plaintiff;  it  contained  reciprocal  under- 
takings, the  one  in  question  being  that  of  the  plaintiff, 
as  we  have  said;  and  it  was  subject  to  the  power  retained 
by  the  city  to  regulate  rates.  That  power,  it  was  expressly 
provided  by  the  Iowa  statute,  was  not  to  be  abridged  by 
ordinance,  resolution  or  contract.  Code  of  1897,  §  725, 
22  G.  A.  (1888)  ch.  16. 

Upon  the  issue  under  the  Fourteenth  Amendment,  the 
plaintiff  argues  on  the  strength  of  Rev.  Stat.,  §  709,  that 
the  facts  are  open  to  reexamination  here.    By  that  section 
it  is  provided  that  a  writ  of  error  to  a  state  court  "shall 
have  the  same  effect  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  court  of  the 
United  States."    It  is  argued  that  as  the  decree  of  a  state 
coiut  can  be  reviewed  only  by  writ  of  error  the  foregoing 
words  give  to  a  writ  of  error  in  a  chancery  case  the  effect 
of  an  appeal  and  open  the  evidence  to  reexamination  to 
the  same  extent  as  upon  an  appeal.    A  suggestion  to  that 
effect  was  made  in  Repvblican  River  Bridge  Co.  v.  Kansa» 
Pacific  Ry.  Co.,  92  U.  S.  315,  317,  but  the  practice  and  de- 
cisions from  an  early  date  have  been  the  other  way. 
Egan  v.  Hart,  165  U.  S.  188,  189.    Almonester  v.  Kenton, 
9  How.  1,7.    Dowerv.  Richards,  151V.  S.Q5S,Q&3.    Gord- 
ner  v.  BonesteU,  180  U.  S.  362,  365, 370.    Thayer  v.  Spratt, 
189  U.  S.  346,  353.    German  Savings  &  Loan  Society  v. 
Darmitzer,  192  U.  S.  125, 129.    Adams  v.  Church,  193  U.  S. 
510,  513. 

But  of  coiu'se  findings  either  at  law  or  in  equity  may 
depend  upon  questions  that  are  reexaminable  here.  The 
admissibility  of  evidence  or  its  sufficiency  to  warrant  the 
conclusion  reached  may  be  denied;  or  the  conclusion  may 
be  a  composite  of  fact  and  law,  such  as  ownership  or  con- 
tract; or  in  some  way  the  record  may  disclose  that  the 
finding  necessarily  involved  a  ruling  within  the  appellate 
jurisdiction  of  this  court.  Such  questions  properly  saved 
must  be  answered,  and,  so  far  as  it  is  necessary  to  examine 
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the  evidence  in  order  to  answer  them  or  to  prevent  an 
evasion  of  real  issues,  the  evidence  will  be  examined. 
Kansas  City  SoiUhem  Railxvay  Co.  v.  AJhers  Commission 
Co.,  decided  February  26, 1912,  ante,  p.  573.  For  instance 
in  this  case  the  finding  of  the  court  that  it  was  not  prepared 
to  say  that  a  ninety  cent  rate  was  confiscatory  may  per- 
haps be  taken  to  have  been  made  subject  to  the  admission 
that  the  rate  was  too  low  to  permit  a  discount  for  prompt 
payment,  and  if  so  opens  the  question  whether  it  was  not 
confiscatory  on  that  accoimt,  as  matter  of  law.  The  plain- 
tiff presents  a  number  of  such  objections  to  the  decision 
of  the  court  below,  although  confused  with  arguments  on 
pure  matter  of  fact. 

It  would  require  a  very  clear  case  to  warrant  the  re- 
versal of  the  decree  of  a  state  court  which  though  final  in 
form  merely  postpones  a  decision  upon  the  merits  for 
further  experience.  The  present  one  is  far  from  being 
such  a  case.  To  refer  in  the  first  instance  to  the  point 
just  mentioned,  we  cannot  say  as  matter  of  law  that  at 
ninety  cents  a  thousand  feet  the  company  will  be  imable 
to  collect  payment  without  losses  that  will  amount  to  a 
taking  of  its  property.  Then  again,  although  it  is  argued 
that  the  court  excluded  going  value,  the  court  expressly 
took  into  account  the  fact  that  the  plant  was  in  successful 
operation.  What  it  excluded  was  the  good  will  or  advan- 
tage incident  to  the  possession  of  a  monopoly,  so  far  as 
that  might  be  supposed  to  give  the  plaintiff  the  power  to 
charge  more  than  a  reasonable  price.  WiUcox  v.  Con- 
solidated Gas  Co.,  212  U.  S.  19,  52.  An  adjustment  of  this 
sort  under  a  power  to  regulate  rates  has  to  steer  between 
Scylla  and  Charybdis.  On  the  one  side  if  the  franchise  is 
taken  to  mean  that  the  most  profitable  retiu^n  that  could 
be  got,  free  from  competition,  is  protected  by  the  Four- 
teenth Amendment,  then  the  power  to  regulate  is  null. 
On  the  other  hand  if  the  power  to  regulate  withdraws  the 
protection  of  the  Amendment  altogether,  then  the  prop- 
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erty  is  nought.  This  is  not  a  matter  of  economic  theory, 
but  of  fair  interpretation  of  a  bargain.  Neither  extreme 
can  have  been  meant.  A  midway  between  them  must  be 
hit. 

In  this  case  the  court  fixed  a  value  on  the  plant  that 
considerably  exceeded  its  cost  and  estimated  that  imder 
the  ordinance  the  return  would  be  over  6  per  cent.  Its 
attitude  was  fair  and  we  do  not  feel  called  upon  to  follow 
the  plaintiff  into  a  nice  discussion  of  details.  We  perhaps 
should  have  adopted  a  rule  as  to  depreciation  somewhat 
more  favorable  to  the  plaintiff,  or,  it  may  be,  might  have 
allowed  this  or  that  item  that  the  state  court  struck  out, 
but  there  is  nothing  of  which  we  can  take  notice  in  the 
case  that  could  warrant  us  in  changing  the  result  or  in 
saying  that  the  plaintiff  did  not  get  as  much  as  it  could 
expect  when  leave  was  reserved  for  it  to  try  again. 

Decree  affirmed. 


WINGERT  V.  FIRST  NATIONAL  BANK  OF 
HAGERSTOWN. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
FOURTH  CIRCUIT, 

No.  176.     Argued  February  29,  1912.— Decided  March  11,  1912. 

After  filing  of  a  bill  for  injunction,  defendants  proceed  at  their  peril, 
and  even  if  no  preliminary  injunction  is  issued,  if  they  inflict  action- 
able wrong  upon  the  plaintiff,  the  bill  can  be  retained  for  assessment 
of  damages;  but  if  the  only  ground  l^t  for  further  prosecution  is 
costs,  the  appeal  will  be  dismissed. 

Where  pending  trial  below  and  hearing  of  appeal  the  object  unsuccess- 
fully sought  to  be  enjoined  has  been  accomplished — in  this  case  Uie 
erection  of  a  building  by  a  bank — ^the  only  ground  left  for  further 
proeecution  is  costs,  and  the  appeal  will  be  dismissed. 
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An  action  by  a  stockholder  for  injunction  against  a  national  bank  and 
its  directors  to  restrain  them  from  materially  altering  the  bank 
building  will  not  be  transmuted  into  an  action  for  damages  against 
the  directors  for  so  doing;  such  an  action  will  not  lie. 

Appeal  from  175  Fed.  Rep.  739;  99  C.  C.  A.  315,  dismissed. 

The  facts,  which  involve  the  power  of  directors  of  a 
national  bank  to  alter  its  building  against  the  protest  of  a 
minority  of  its  shareholders,  are  stated  in  the  opinion. 

Mr.  Henry  F.  Wingert,  with  whom  Mr.  Miller  Wingert 
was  on  the  brief,  for  appellant. 

Mr.  Charles  A.  Little  and  Mr.  Oeorge  R.  Oaither  for 
appellees. 

Mb.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  restrain  the  defendants,  a  national  bank, 
its  directors  and  a  contractor  employed  by  them,  from 
pulling  down  the  bank  building  and  erecting  a  six  story 
building  in  its  place — the  first  floor  to  be  used  for  banking 
purposes,  the  other  floors  to  be  let  for  oflSces.  The  plain- 
tiff is  a  holder  of  stock  in  the  bank  and  alleges  that  the 
intended  construction  is  ultra  viresj  and  commercially 
unwise.  The  Circuit  Court  dismissed  the  bill  on  the 
grotmd  that  in  the  absence  of  bad  faith  it  would  not  revise 
the  judgment  of  the  majority  of  the  directors  on  the  ques- 
tion of  policy  and  that  a  national  bank  lawfully  might 
turn  its  building  to  the  best  accotmt  by  adding  upper 
stories  for  offices  to  let.  The  Circuit  Court  of  Appeals 
affirmed  the  decree  on  the  opinion  below.  175  Fed.  Rep. 
739.  99  C.  C.  A.  315.  Pending  the  litigation  the  new 
structure  has  been  built. 

Objections  are  interposed  on  both  sides — on  the  part  of 
the  defendant,  to  the  right  of  a  stockholder  to  prevent  by 
injunction  acts  beyond  the  power  of  the  corporation,  on 
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that  of  the  plaintiff,  to  the  reception  of  the  bank's  answer, 
because  it  was  adopted  at  a  meeting  of  which  the  plain- 
tiff's brother,  a  protesting  director,  was  not  notified. 
Without  giving  the  slightest  countenance  to  either  it  is 
enough  to  say  that  the  whole  case  is  disposed  of  by  the 
erection  of  the  new  bank.  No  doubt  after  the  filing  of  a 
bill  for  an  injunction  defendants  proceed  at  their  peril 
even  though  no  injunction  is  issued,  and,  if  they  go  on  to 
inflict  an  actionable  wrong  upon  the  plaintiff,  will  not  be 
allowed  to  defeat  the  jurisdiction  of  the  court  by  their  own 
act.  In  such  a  case  the  bill  will  be  retained  for  the  assess- 
ment of  damages.  Milkman  v.  Ordway^  106  Massachu- 
setts, 232,  253.  Lewis  v.  North  Kingstowriy  16  R.  I.  15. 
But  in  the  present  matter  the  only  ground  for  further 
prosecution  of  the  case  is  costs.  There  are  no  damages 
for  which  the  plaintiff  could  make  any  claim  against  the 
corporation  for  doing  as  it  saw  fit  with  its  own,  lawfully  or 
imlawfully.  Furthermore  a  recovery  would  be  futile.  It 
would  cost  the  plaintiff  as  much  as  it  brought  in.  To 
transmute  the  cause  of  action  into  a  demand  for  damages 
against  the  directors  alone  would  be  an  essential  change, 
and  probably  would  do  the  plaintiff  no  good,  as  it  has  been 
held  in  well  considered  cases  that  that  action  also  would 
not  lie.  Smith  v.  Hurd,  12  Met.  371.  AUen  v.  Curtis,  26 
Connecticut,  456.  As  the  appeal  really  is  prosecuted  only 
for  costs  it  must  be  dismissed.  Union  Paper-Bag  Machine 
Co.  V.  Nixon,  105  U.  S.  766.  See  Richards&n  v.  McChesney, 
218  U.  S.  487.  But  we  are  far  from  intimating  that  the 
plaintiff  loses  anjrthing  by  this  disposition  of  the  case. 
Brown  v.  SMeier,  118  Fed.  Rep.  981. 

Appeal  dismissed. 
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TANG  TUN  V.  EDSELL,  CHINESE  INSPECTOR. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCXHT. 

No.  46.    Argued  November  7, 1911. —Decided  March  11»  1912. 

Under  the  acts  of  August  18,  1894,  c.  301,  28  Stat.  372,  390,  and  of 
February  14,  1903,  c.  552,  32  Stat.  825,  the  decision  of  the  question 
of  citizenship  of  a  Chinese  person  seeking  to  enter  the  United  States 
is  final  unless  reversed  on  appeal  by  the  Secretary  of  Commerce  and 
Labor;  and  imless  it  affirmatively  appears  that  the  executive  officers 
acted  unlawfully  or  imprc4)erly,  or  abused  their  discretion,  their 
finding  is  conclusive  and  not  subject  to  review  by  the  courts. 

In  this  case  it  appears  that  the  requirements  of  the  law  were  satisfied 
and  there  is  no  ground  for  judicial  intervention. 

The  decision  of  an  appeal  is  none  the  less  that  of  the  Secretary  of 
Commerce  and  Labor  because  communicated  by  the  Assistant  Secre- 
tary, Hannibal  Bridge  Co,  v.  United  States,  221  U.  S.  194,  by  tele- 
gram, and  later  verified  by  letter. 

The  fact  that  a  case  is  quickly  decided,  in  this  case  two  days  after  its 
submission,  is  not  a  basis  for  attack  on  ground  of  abuse  of  discretion 
or  denial  of  due  process. 

Where  the  District  Court  takes  jurisdiction  and  proceeds  to  determilke 
the  merits  in  a  habeas  corpus  proceeding,  the  respondent  can  carry 
the  case  to  the  Circuit  Court  of  Appeab. 

168  Fed.  Rep.  488;  93  C.  C.  A.  644,  affirmed. 

The  facts,  which  involve  the  right  of  a  Chinese  person 
to  enter  the  United  States,  and  whether  the  inquiry  to 
determine  whether  such  person  should  enter  was  properly 
conducted,  are  stated  in  the  opinion. 

Mr.  James  A.  Kerr,  for  petitioners,  submitted. 

Mr.  AaaistarU  Attorney  General  Harr  for  the  United 
States. 

VOL.  ccxxiii— 43 
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Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

On  June  22,  1906,  Tang  Tun  and  Leung  Kum  Wui,  his 
wife,  Chinese  persons,  sought  entry  to  the  United  States 
at  the  port  of  Sumas,  State  of  Washington,  and  were 
denied  admission  by  the  inspector  in  charge,  whose  order 
was  afl&rmed  by  the  Secretary  of  Commerce  and  Labor. 
Application  was  then  made  to  the  District  Court  of  the 
United  States  for  a  writ  of  habeas  corpus. 

It  was  alleged  in  the  petition  that  Tang  Tun  was  a 
citizen  of  the  United  States,  bom  in  1879,  at  Seattle,  of 
parents  there  domiciled;  that,  in  1884,  he  went  to  China, 
where  he  remained  thirteen  years;  that,  in  1897,  he  re- 
turned to  the  United  States,  was  admitted  by  the  collector 
of  customs  after  examination,  entered  the  employ  of 
Wa  Chong  &  Co.,  in  Seattle,  and  continued  with  that 
firm  imtil  1905,  when  he  returned  to  China  for  the  purpose 
of  marrying;  that  he  was  married  to  Letmg  Kum  Wui  in  ac- 
cordance with  the  laws  of  China  and  the  consular  require- 
ments of  the  United  States;  that  the  officers  concerned  had 
improperly  conducted  the  inquiry  and  had  abused  thdr 
discretion  in  refusing  admission;  and  that  the  petitioners 
were  restrained  of  their  liberty  without  due  process  of 
law. 

The  writ  was  granted,  and  the  case  having  been  sub- 
mitted to  the  District  Court  upon  tl\e  record  of  the  pro- 
ceedings on  the  application  for  entry  and  the  appeal  to 
the  Secretary  of  Conunerce  and  Labor,  it  was  held  that 
the  petitioners  had  been  denied  the  hearing  for  which  the 
act  of  Congress  provided,  that  Tang  Tun  had  established 
his  citizenship,  and  that  he  and  his  wife  were  entitled 
to  remain  in  this  coimtry.  Accordingly,  both  were  dis- 
charged from  custody.  161  Fed.  Rep.  618.  This  de- 
cision was  reversed  by  the  Circuit  Court  of  Appeals, 
which  reached  the  conclusion  that  the  requirements  of  the 
law  had  been  satisfied  and  that  there  was  no  ground  for 
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judicial  intervention.  93  C.  C.  A.  644;  168  Fed.  Rep.  488. 
This  court  issued  a  writ  of  certiorari. 

The  acts  of  August  18,  1894,  c.  301  (28  Stat.  372,  390), 
and  of  February  14, 1903,  c.  552  (32  Stat.  825,  828),  make 
the  decision  of  the  appropriate  immigration  oflScer  final 
unless  reversed  on  appeal  to  the  Secretary  of  Commerce 
and  Labor.  And  if  it  does  not  aflSrmatively  appear  that 
the  executive  officers  have  acted  in  some  imlawful  or  im- 
proper way  and  abused  their  discretion,  their  finding  upon 
the  question  of  citizenship  must  be  deemed  to  be  conclu- 
sive and  is  not  subject  to  review  by  the  court.  United 
States  V.  Ju  Toy,  198  U.  S.  263;  Chin  Yow  v.  United  States, 
208  U.  S.  8. 

It  appears  from  the  record  that  on  his  arrival.  Tang 
Tim  was  promptly  examined  by  the  inspector  at  Sumas. 
The  examination  was  careful  and  fair.  He  testified  on 
Jime  23,  1906,  again  on  June  27,  1906,  and  still  further  on 
July  5, 1906.  He  had  presented,  in  support  of  his  applica- 
tion, affidavits  which  he  had  taken  with  him  for  the  pur- 
pose of  identification  when  he  left  the  United  States  in 
1905.  These  affidavits  described  his  parentage,  his  place 
of  birth  and  his  residence  in  this  country  substantially  as 
set  forth  in  his  petition;  and  they  bore  the  endorsement  of 
the  inspector  under  date  of  October  1,  1905.  The  two 
white  witnesses  who  had  joined  in  one  of  the  affidavits 
were  examined  at  Seattle  on  July  2, 1906,  and  in  the  report 
of  the  inspector  at  that  place,  it  is  stated  that  the  Chinese 
witness  who  made  the  remaining  affidavit  of  identification 
had  been  notified  to  appear  and  had  informed  the  inspector 
that  he  did  not  care  to  testify. 

As  already  noted,  the  applicant  asserted  that  he  had 
been  admitted  to  the  United  States  in  1897,  after  exami- 
nation, by  the  collector  of  customs,  and  a  copy  of  the 
identification  papers  he  then  had  was  produced,  bearing 
what  purported  to  be  the  endorsement  of  the  collector  as 
to  the  fact  of  admission.    The  inspector  foimd,  however, 
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that  in  the  records  of  the  customs  office  at  Port  Townaadt 
Washington,  the  port  at  which  he  had  arrived  in  1897,  it 
was  stated  that  he  had  been  rejected.  On  his  reexamina- 
tion. Tang  Tun  was  questioned  as  to  the  discrepancy.  He 
was  also  told  that  the  witnesses  who  had  made  the  identi- 
fication affidavits  in  1905  had  been  examined  and  that 
their  testimony  was  not  satisfactory;  and  he  was  a^ed 
whether  he  could  furnish  any  additional  testimony  as  to 
his  nativity.  Apparently  he  had  nothing  further  to  sub- 
mit and  the  inspected:  made  an  order  on  July  5,  1906,  re- 
jecting his  application. 

On  the  same  day  Tang  Tun  was  informed  of  the  in- 
spector's decision  and  of  his  right  to  appeal  to  the  Secre- 
tary of  Commerce  and  Labor.  An  appeal  was  taken  and 
on  July  7,  1906,  the  appUcant's  attorney  notified  the  in- 
spector that  he  intended  to  take  additional  testimony. 
An  extension  of  time  was  granted  for  this  purpose.  Sev- 
eral affidavits  were  presented  on  behalf  of  the  applicants, 
and  these  were  forwarded  to  the  office  at  Seattle  wh^re 
the  witnesses  as  to  disputed  points  were  examined  by  the 
inspector.  On  August  28, 1906,  the  record  of  the  proceed- 
ings, with  the  exhibits  to  which  we  shall  presently  refer, 
was  forwarded  to  the  Secretary  of  Conamerce  and  Labor 
and  a  brief  discussing  the  evidence  and  the  course  of  the 
proceedings  was  also  submitted  on  b^ialf  of  the  applicants 
under  date  of  August  25,  1906.  *  The  record  was  reoaved 
by  the  Secretary  of  Conunerce  and  Labor  on  the  morning 
of  September  5,  1906,  and  on  the  afternoon  of  the  follow- 
ing day  a  telegram  was  sent  from  the  Department  to  the 
inspector  at  Sumas  as  follows:  ''Appeal  Tang  Tun  and 
Leung  Gum  Wui  dismissed.  Murray;"  and  this  was  con- 
firmed by  a  letter  from  the  Department.  Then  f(^owed 
the  habeas  corpus  proceedings. 

It  is  clear  that  the  applicants  had  full  opportunity  to 
present  their  evidence  and  to  produce  witnesses  on  tbor 
behalf.     But  it  is  charged  that  the  inspector  who  con- 
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ducted  the  inquiry  was  biased,  and  that  his  unfairness 
is  shown  by  the  manner  in  which  he  dealt  with  the  question 
whether  Tang  Tim  had  been  admitted  by  the  collector  in 
1897.  We  do  not  find  this  charge  to  be  justified.  When  it 
was  ascertained  that  Tang  Tun  had  papers  bearing,  ap- 
parently, the  endorsement  of  the  collector,  and  showing 
tiiat  he  had  been  admitted  on  his  former  arrival,  it  was 
certainly  permissible  for  the  inspector,  if  indeed  it  was  not 
his  duty,  to  examine  ihe  official  records  of  the  customs 
office  to  ascertain  whatev^  they  might  disclose  as  to  the 
(yiq)osition  of  the  case.  On  finding  that  these  records  con- 
tained the  statement,  over  what  appeared  to  be  the  signa- 
ture of  the  same  collector,  that  Tang  Tun  had  been  re- 
jected, the  inspector  properly  brought  this  fact  to  the 
latter's  attention,  and  asked  whether  he  had  any  explana- 
tion to  give.  No  right  of  the  applicants  was  violated  by 
the  inspector,  either  in  his  own  action  preliminary  to  the 
order  of  rejection  or  in  his  subsequent  communicatioh 
with  the  Seattle  officers  to  the  end  that  the  matter  should 
be  sifted  and  the  witnesses  who  had  made  affidavits  in 
support  of  the  appeal  should  be  carefully  examined. 

It  is  urged,  howev^,  that,  without  the  knowledge  of  the 
petitioners  and  to  their  serious  prejudice,  incompetent 
statements  were  injected  into  the  recced  which  was  sub- 
mitted to  the  Secretary  of  CcMnmerce  Mid  Labor.  The 
statements,  to  which  objection  was  made,  had  relation  to 
the  evidence  presented  by  Tang  Tun  to  support  his  asser- 
tion that  the  collector  had  permitted  him  to  enter  in  1897. 
From  Tang  Tun's  identification  papers  it  appeared  that  he 
had  arrived  at  Tacomia  on  April  10,  1897,  on  the  steamer 
"  Tacoma,"  and  had  been  admitted  April  20, 1897.  In  the 
customs  records  it  was  noted  that  he  had  been  held  at 
Vancouver,  B.  C,  and  rejected  on  May  26,  1897.  In  his 
additional  evidence  he  presented  affidavits  of  a  special 
deputy  and  an  inspector  of  customs  under  the  collector  at 
the  time,  in  which  it  was  stated  by  both  that  it  was  the 
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practise  not  to  permit  Chinese  persons  to  leave  the  steamer 
in  which  they  had  arrived  until  after  a  decision  had  been 
made  allowing  them  to  enter  the  United  States,  and  that 
if  the  decision  was  adverse  they  were  returned  to  China 
on  the  same  steamer;  and  that  at  no  time  did  they  recall 
any  steamer  remaining  in  port  from  April  10  to  May  25.  In 
transmitting  the  record  to  the  Secretary  of  Commerce  and 
Labor,  the  inspector  reviewed  the  case;  and,  referring  to 
the  affidavits  submitted  for  the  applicants  and  the  im- 
peachment of  the  office  records,  he  stated  that  he  had 
''made  a  careful  examination  of  the  customs  records  show- 
ing the  arrivals  and  clearings  of  vessels  in  the  district  of  Pu- 
get  Sound  in  April  and  May,  1897,"  that  ''the  steamer ' Ta- 
coma'  was  shown  to  have  arrived  at  Tacoma on  April  10, 
1897,  and  to  have  cleared  for  the  Orient  on  April  16,"  and 
that  furthermore  "the  said  records  showed  that  no  other 
vessel  of  the  same  company  was  in  the  harbor  at  the  time  oi 
the  'Tacoma's'  departure,  nor  until  five  days"  thereafter. 
The  inspector  added  that  in  his  examination  of  the  Port 
Townsend  customs  records  "in  order  to  verify  or  refute 
the  statements"  of  the  witnesses,  he  had  learned  that 
there  were  two  plans,  as  a  rule,  for  disposing  of  the  cases 
of  Chinese  persons;  that  is,  they  were  either  held  on  the 
ship  until  admitted  or  rejected,  or  if  their  cases  were  not 
disposed  of  while  the  ships  were  in  port  they  were  landed 
at  Victoria,  B.  C,  on  the  outward  trips  of  the  vessels,  and 
remained  there  until  notffied  of  the  decision.  If  this  were 
favorable  they  would  be  forwarded  on  local  steamers  and 
admitted,  and  if  adverse,  they  would  be  informed  accord- 
ingly and  entries  would  be  made  to  that  effect  in  the  record. 
He  added  that  his  information  on  this  point  being  at  first 
somewhat  uncertain  he  had  verified  it  by  conversations 
with  the  members  of  a  Chinese  firm  who  for  many  years 
were  agents  for  all  oriental  steamship  lines  touching  at 
Seattle,  by  an  investigation  conducted  at  Tacoma,  and 
finally  by  the  testimony  (which  appeared  in  the  record)  of 
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the  witnesses  for  the  applicants,  that  is,  the  testimony 
taken  by  the  inspector  after  their  affidavits  had  been  sub- 
mitted. In  addition,  "he  found  further  verification''  in 
the  fact  that  ''the  Chinese  passenger  manifests  of  the 
Port  Townsend  office  showed  that  Chinese  whose  names 
appeared  on  arriving  manifests  of  oriental  steamers  subse- 
quently appear  on  manifests  of  local  vessels  arriving  from 
Victoria  and  Vancouver/'  and  that  a  careful  examination 
''of  all  such  local  steamer  manifests  from  April  10  to 
May  25, 1897,  fail  to  reveal  the  name  of  Tang  Tun  on  any 
of  them."  The  inspector  also  directed  the  attention  of  the 
Secretary  to  a  typewritten  list  (presented  as  an  exhibit)  of 
the  Chinese  who  had  arrived  on  the  steamer  "Tacoma" 
on  April  10,  1897,  which  had  been  prepared  according  to 
the  custom  prevailing  in  the  office  of  the  collector  at  that 
time  and  had  been  found  in  the  Port  Townsend  records. 
On  this  list  was  the  name  of  Tang  Tun,  identified  by  refer- 
ence to  his  father,  with  the  word  "rejected." 

Neither  the  nature  of  these  statements,  nor  the  manner 
of  their  introduction,  affords  ground  for  invalidating  the 
proceeding.  On  the  examination  of  the  applicants'  wit- 
nesses— the  former  customs  officials — ^reference  was  made 
in  the  questions  of  the  examiner  to  the  date  of  the  depart- 
ure of  the  steamer  "Tacoma"  and  the  inquiry  was  ex- 
pUcitly  directed  to  the  practice  of  holding  Chinese  persons 
at  Victoria  whose  right  to  enter  had  not  been  determined. 
The  point  of  the  inquiry  was  clearly  understood,  and  not 
only  was  there  no  denial  of  the  practice  of  detention  at 
Victoria,  but  the  statements  of  the  inspector  as  to  its 
existence  found  confirmation  in  the  testimony  of  the  spe- 
cial deputy  collector.  The  list  of  passengers  arriving  on 
the  "Tacoma"  on  April  10,  1897  (being  the  exhibit  to 
which  the  inspector  referred  in  his  report),  was  shown  to 
this  witness,  and  he  identified  the  word  "rejected"  after 
the  name  Tang  Tun  on  this  list,  as  being  in  the  collector's 
handwriting.    Both  the  special  deputy  and  the  customs 
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inspector  stated  that  the  signature  of  the  coUeetor  on  the 
ori^nal  identification  papers  below  the  endOTsement  "Re- 
jected May  25/97'^  was  gamine,  as  they  had  abo  testified 
that  the  signature  was  genuine  upon  the  copy  which  Tang 
Tun  had,  purporting  to  show  his  admission. 

And  it  will  be  observed  that  it  is  not  shown  that  the 
statements  of  the  inspector,  of  which  complaint  is  made, 
were  false  or  that  there  was  any  attempt  to  deceive  the 
Secretary.  The  writ  of  habeas  corpus  was  granted  in 
September,  1906.  For  8c»ne  reason  which  the  reccMti  does 
not  disclose  the  case  was  not  brou^t  on  for  heanng  until 
January  20,  1908,  whai  an  order  was  made  tot  the  taking 
of  testimony.  Then,  instead  of  adducing  evidence  to 
show  that  these  statements  of  the  inspector  were  false  or 
misleading,  it  was  stipulated  (on  February  26,  1908)  that 
the  matter  should  be  heard  upon  the  record,  including  the 
papers  which  were  submitted  to  the  Secretary,  and  that 
the  writ  should  be  dismissed  if  the  court,  upon  tiiis  record, 
should  find  that  there  had  been  no  abuse  of  discretion. 
Had  there  been  ground  iot  saying  that  tlie  inspector  had 
misled  the  Secretary  by  misr^resenting  the  reooir^  to 
which  he  referred,  or  by  false  assertions  as  to  the  msMjen 
of  fact  disclosed  by  his  inquiries,  it  cannot  be  doubted 
that  this  would  have  been  sAiown,  as  there  was  abundant 
time  for  full  consideration  and  inquiry.  In  these  circum- 
stances, it  cannot  be  said  that  the  inspector  in  stating  the 
result  of  his  investigaticms,  in. commenting  upon  the  {x^ie- 
tice  which  had  obtained  in  dealing  with  Chinese  applicants 
for  admission,  and  in  referring  to  the  entries  in  the  oflScial 
records,  was  guilty  of  unfair  or  improp^  conduct. 

Complaint  is  also  made  of  the  action  of  the  inspector  in 
forwardii^  to  the  Secretary  the  papers  in  the  cases  of  otb^ 
Chinese  p^*sons  who  arrived  on  the  steams  "Tacoma" 
with  Tang  Tun  on  April  10, 1897,  some  of  whcHn  had  iden- 
tification  papers  similar  to  those  of  Tang  Tun  with  the  en- 
dorsement of  the  collector,  purporting  to  show  their  ad- 
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inission,  in  conflict  with  the  office  records.  The  inspector 
called  attention  to  the  fact  that  in  certain  cases,  after  in- 
quiry before  the  United  States  Commissioner,  and  despite 
the  possession  of  such  identification  pap^is,  deportation 
had  been  ordered,  and  also  that  it  appeared  that  all  the 
applicants  described  in  the  papers  forwarded  to  the  Secre- 
tary had  been  held  in  British  Columbia  pending  decisdon. 
The  contents  of  these  papers  are  not  printed  in  the  tran- 
script of  record,  but  we  must  assimie  from  the  description 
that  they  were  from  the  official  files.  Of  these  the  Secre- 
tary might  at  all  times  take  cognizance,  and  it  would  be 
extraordinary  indeed  to  impute  bad  faith  or  impropar 
conduct  to  the  executive  officers  because  they  examined 
the  records  or  acquainted  themselves  with  former  official 
action. 

But  it  is  said  that  the  evidence  for  the  applicants  was 
of  such  an  indisputable  character  that  their  rejection 
argues  the  denial  of  the  fair  hearing  and  consideration  of 
their  case  to  which  they  were  entitled.  This  contention  is 
not  supported.  It  was  proved  that  Tang  Tun  had  lived  at 
Seattle  for  several  years  before  he  left  for  China  in  1905. 
The  question,  however,  was  whether  he  was  bom  in  the 
United  States.  Of  the  witnesses  who  im^fessed  to  testify 
on  this  point — other  than  Tang  Tun  himself — all  save  one 
were  shown  by  their  examination  to  be  unworthy  of  credit; 
and  the  knowledge  of  the  one  trustworthy  witness — a 
police  officer  of  Seattle — was  plainly  insufficient  to  make 
his  testimony  controlling.  This  witness  relied  upon  his 
identification  of  the  youth  of  about  eighteen  years  of  age, 
who  arrived  in  1897,  as  the  same  person  whom  he  had 
last  seen  as  a  child  some  thirteen  years  before.  There  re- 
mained the  testimony  of  Tang  Tun  himself,  but  this,  with 
all  the  other  evidence  in  the  case,  was  for  the  consideration 
of  the  officers  to  whom  Congress  had  confided  the  matter 
for  final  decision.  The  record  fails  to  show  that  their  au- 
thority was  not  fairly  exercised,  that  is,  consistently  with 
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the  fundamental  principles  of  justice  embraced  within  the 
conception  of  due  process  of  law.  And,  this  being  so,  the 
merits  of  the  case  were  not  open  to  judicial  examination. 

The  decision  of  the  appeal  was  not  the  less  that  of  the 
Secretary  of  Commerce  and  Labor,  because  conmiimicated 
by  the  telegram  of  Mr.  Murray,  the  assistant  secretary 
{Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  194,  206), 
later  verified  by  letter  from  the  department.  The  state- 
ment of  the  dismissal  of  the  appeal  described  the  decision 
against  the  applicants  upon  the  merits  in  accordance  with 
the  department's  usage.  Nor  does  the  fact  that  the  case 
was  held  imder  consideration  by  the  department  less  than 
two  days  aflfect  the  finality  of  its  determination.  Although 
the  proceeding  had  been  long  pending  the  issue  was  a 
narrow  one  and  permitted  of  speedy  disposition;  and  the 
circumstance  that  it  received  immediate  attention  and  the 
decision  was  promptly  announced  is  not  a  basis  for  attack. 

As  the  District  Court  took  jurisdiction  and  then  pro- 
ceeded to  determine  the  merits,  sustaining  Tang  Tun's 
claim  of  citizenship,  the  respondent  was  entitled  to  carry 
the  entire  case  to  the  Circuit  Court  of  Appeals.  United 
States  V.  Jahn,  155  U.  S.  109;  Spreckels  Sugar  Refining  Co. 
V.  McClain,  192  U.  S.  397,  407;  United  States  v.  Ju  Toy, 
198  U.  S.  253,  259.  And  the  judgment  of  that  court,  re- 
versing the  decision  of  the  District  Court  and  directing 
the  dismissal  of  the  proceedings,  was  right. 

Judgment  affirmed. 
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UNITED  STATES  EX  REL.   NESS  v.  FISHER, 
SECRETARY  ^  OF  THE  INTERIOR. 

ERROR  TO  THE  COURT  OP  APPEALS  OF  THE  DISTRICT  OP 
COLUMBIA. 

No.  66.    Argued  November  16,  1911.— Decided  March  11,  1912. 

Congress  has  constituted  the  Land  Department,  under  the  supervision 
and  control  of  the  Secretary  of  the  Interior,  a  special  tribunal  with 
qvxisi  judicial  functions,  to  which  is  confided  the  execution  of  the 
laws  regulating  the  disposal  of  the  public  lands. 

A  decision  of  an  executive  officer,  made  in  the  discharge  of  a  duty  im- 
posed by  such  a  law,  and  involving  the  exercise  of  judgment  and 
discretion,  may  not  be  reviewed  by  mandamus,  nor  can  he  be  com- 
pelled by  that  means  to  retract  his  decision  so  made  and  to  give 
effect  to  another  not  his  own  and  having  his  approval. 

The  Secretary  of  the  Interior  made  a  decision  that  under  §  2  of  the 
Timber  and  Stone  Act  of  June  3, 1878,  20  Stat.,  89,  c.  151,  the  state- 
ment that  the  land  is  unfit  for  cultivation,  valuable  chiefly  for 
its  timber,  uninhabited,  and  contains  no  mining  or  other  improve- 
ments, must  be  made  upon  the  personal  knowledge  of  the  applicant, 
and  not  upon  information  and  belief,  and  the  Court  of  Appeals  held 
that  this  decision  was  right,  and  on  that  ground  refused  mandamus 
to  review  it;  this  court  affirms  the  judgment,  but  without  examining 
the  merits  of  the  question,  and  solely  on  the  ground  that  the  deci- 
sion of  the  Secretary  is  one  involving  the  exercise  of  judgment  and 
discretion  of  an  executive  officer  which  cannot  be  reviewed  by  man- 
damus. 

That  no  writ  of  error  or  appeal  lies  in  such  a  case  by  which  the  decision 
of  the  Secretary  of  the  Interior  can  be  reviewed,  furnishes  no  ground 
for  awarding  mandamus. 

33  App.  D.  C.  302,  affirmed. 

The  facts,  which  mvolve  a  claim  under  the  Timber  and 
Stone  Act  of  1878,  and  the  power  of  the  court  to  control  the 
decision  of  the  Secretary  of  the  Interior  in  regard  thereto 
by  mandamus,  are  stated  in  the  opinion. 

1  Originally  brought  against  James  R.  Gai^eld,  Secretary  of  the 
Interior,  and  by  successive  orders  continued  against  his  successors, 
Richard  A.  Ballinger  and  Walter  L.  Fisher. 
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Mr.  Samuel  Herrick,  with  whom  Mr.  S.  P.  Ness  was  on 
the  brief,  for  plaintiff  in  «Tor: 

The  timber  and  stone  law  does  not  require,  either  di- 
rectly or  indirectly,  that  an  applicant  thereunder  shall 
have  personally  inspected  the  land.  Adams  v.  Churchy 
193  U.  S.  509;  WiUiamson  v.  United  States,  207  U.  S.  425, 
462;  Hoover  v.  SMing,  110  Fed.  R^.  43. 

The  departmental  regulation  operates  to  destroy  rights 
conferred  by  an  act  of  Congress,  at  least  to  the  extent 
of  a  large  portion  of  the  population.  Hoover  v.  SaJUng, 
110  Fed.  Rep.  43. 

The  regulation  is  especially  imwise  and  imjust  as  ap* 
plied  to  the  facts  in  the  present  case. 

The  Interior  Department  has  not  been  imiform  in  its 
construction  of  the  law,  notwithstanding  the  finding  made 
by  the  District  of  Columbia  Coiut  of  Appeals.  Althou^ 
the  Interior  Department  has  contended  in  the  present 
case,  and  the  court  below  has  found,  that  this  construc- 
tion of  the  timber  and  stone  law  has  been  imiformly  fol- 
lowed for  a  niunber  of  years,  the  reported  decisions  of 
that  department  show  the  contrary.  See  cases  Gardner, 
16  L.  D.  560;  McManus,  29  L.  D.  653;  Lewis  v.  SImo, 
70  Fed.  Rep.  289. 

The  Interior  Department  has  deliberately  refused  to 
follow  the  opinion  of  a  Federal  coiut  upon  the  point  in- 
volved. Hoover  v.  SaUing,  supra;  Featherstone  Case,  32 
L.  D.  632;  United  Stales  v.  Wood,  70  Fed.  Rep.  485;  Rob- 
nett  V.  United  States,  169  Fed.  Rep.  778. 

Thus  two  United  States  Circuit  Courts  of  Ai^>eal  faave 
ruled  contrary  to  the  opinion  of  the  District  of  ColumlHa 
Court  in  the  Wood  Case,  and  in  one  of  these  instances 
the  question  at  issue  was  precisely  the  same  as  in  the 
Wood  Case. 

The  departmental  construction  of  the  law  would  have 
no  effect  upon  indictments  for  perjury. 

The  argument  advanced  by  the  Interior  Department 
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to  the  ^ect  that  the  construotion  of  the  law  cont^oided 
for  by  appellant  would  result  in  making  it  exceedingly 
difficult  to  secure  conviction  for  perjury  on  the  groimd 
of  false  statements  in  the  preliminary  appUcation  is  un^ 
tenable. 

There  would  be  no  object  in  committing  perjury  with 
respect  to  the  declaratory  statement,  since  such  statement 
confers  no  title  to  the  land  nor  even  an  equitable  claim. 
Campbell  v.  Weyerhcm^er^  161  Fed.  Rep.  333;  Board  of 
Control  V.  Torrence,  32  L.  D.  472;  Charles  0.  Deland,  36 
L.  D.  18. 

There  would  be  no  advantage  gained  by  filing  such  an 
application,  because  publication  of  notice  must  be  made 
immediately  thereafter  and  failure  to  submit  proof  on  the 
day  advertised  results  in  the  loss  of  all  right  and  claim 
whatsoever.   CurtiSy  33  L.  D.  266;  WhiUy  33  L.  D.  285. 

This  case  should  not  be  decided  as  one  involving  the 
difficulty  or  facility  of  proving  a  crime,  but  rather  as  one 
involving  a  departmental  regulation  changing  the  terms 
of  a  law  and  deriving  many  citizens  of  rights  granted 
them  by  statute. 

The  preliminary  statement  is  analogous  to  the  initial 
proceedings  in  a  coiut  of  chancery  rather  than  to  those 
under  special  statutory  proceedings.  WUHamson  v.  Unite4 
States,  207  U.  S.  459. 

The  District  Court  of  App^ls  cites  six  decisions  of 
the  state  coiurts.  In  all  cases  it  was  held  that  the  affidavit 
might  be  made  not  only  by  the  party  himself,  but  by  hia 
attorney  or  agent,  so  that  in  reality  they  support  conten- 
tions of  defendant  in  error. 

The  court  below  has  evidently  overlooked  entirely  the 
fact  that  in  her  affidavit  relator  set  forth  the  source  of 
her  information  and  beli^,  and  likewise  accompanied  it 
by  the  affidavit  of  her  agent,  an  expert  woodsman,  exe- 
cuted upon  personal  knowledge.  O^NeUl  v.  Ghver,  5  Gray, 
144,  156. 
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Any  requirement  is  inconsistent  with  the  act  which 
imposes  upon  the  applicant  a  condition  not  required  by 
the  law,  and  not  necessary  in  order  to  hold  the  applicant 
to  a  compliance  with  the  law. 

Such  requirements  as  this  have  caused  considerable 
dissatisfaction  with  the  Government  throughout  the  public 
land  States,  and  have  often  resulted  in  retarding  the  de- 
velopment of  imsettled  portions  of  the  country. 

The  Interior  Department  is  not  vested  with  jurisdiction 
to  change  or  to  add  to  positive  statutes  in  order  to  further 
its  own  policy ;  on  the  contrary,  it  should  merely  administer 
the  laws  as  enacted  by  Ck)ngress. 

Mr.  Aasiatant  Attorney  General  Knaebel  for  defendant 
in  error: 

The  relator  did  not  comply  with  the  statute. 

By  express  provision  of  §  2  it  is  the  "person  desiring  to 
avail  himself  of  the  provisions  of  this  act ''  who  is  required 
to  file  the  written  statement.  All  of  the  matters  of  proof 
specified  in  §  2  are  in  clearest  terms  required  to  be  set 
forth  in  the  statement  itself.  No  additional  witness  is 
mentioned.  No  substitution  by  agent  is  allowed.  It  is 
entirely  manifest  that  all  of  the  statements  of  fact  for 
which  this  statement  calls  must  come  from  the  appUcant 
and  be  vouched  for  by  his  own  oath. 

As  the  mere  filing  of  the  statement  at  once  results  not 
only  in  the  withdrawal  of  the  land  from  possible  acquisi- 
tion by  others,  but  also  in  the  acquisition  by  the  appUcant 
of  an  alienable  right,  WiUiamson  v.  United  StateSf  207 
U.  S.  425,  450;  United  States  v.  Biggs,  211  U.  S.  507,  520, 
it  was  but  ordinary  prudence  for  Congress  to  require 
beforehand  definite  and  reliable  assurance  of  the  existence 
of  thede  material  matters  upon  which  the  appUcability 
of  the  statute  is  made  to  depend.  United  States  v.  Woody 
70  Fed.  Rep.  485. 

The  same  view  was  taken  in  the  Circuit  Court  for  the 
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Western  District  of  Wisconsin.  Hoover  v.  SaUingy  102 
Fed.  Rep.  716. 

The  Land  Department  has  always  construed  the  act 
as  requiring  the  facts  concerning  the  phjrsical  character 
and  condition  of  the  land  to  be  set  forth  in  the  statement 
directly  and  not  upon  the  mere  information  and  belief  of 
the  applicant,  conceding,  of  course,  as  the  statute  expressly 
permits,  that  no  more  than  his  belief  need  be  averred  on 
the  subject  of  minerals.  See  Circular  of  Instructions  of 
Aug.  13,  1878,  Copp's  Public  Land  Laws  of  1875-1882, 
p.  1456;  General  Circular  of  Oct.  1, 1880,  Copp,*wi,  p.  277, 
regulations,  p.  302,  form  of  affidavit;  Circular  of  July  16, 
1887,  and  form  of  affidavit,  6  L.  D.  114,  117;  General 
Circular  of  Jan.  25,  1904,  p.  41;  see  also  14  L.  D.  436; 
29  L.  D.  653. 

Concerning  the  force  to  be  attributed  to  a  continuous 
administrative  construction  like  this,  there  can  be  no  pos- 
sible question  after  the  numerous  decisions  of  this  court 
dealing  directly  with  the  subject.  Unless  the  construction 
be  clearly  erroneous,  it  should  be  adopted,  even  though 
in  its  absence  the  coiuis  might  be  disposed  to  construe 
the  statute  differently.  United  States  v.  Moore,  95  U.  S. 
760,  763;  Hastings,  <Stc.,  R.  Co.  v.  Whitney,  132  U.  S.  357, 
366;  United  States  v.  Hammers,  221  U.  S.  220,  228.  Hoover 
V.  Sailing,  110  Fed.  Rep.  43,  is  the  only  instance  in  which 
the  correctness  of  the  departmental  construction  has 
ever  been  seriously  questioned. 

Rohnett  v.  United  States,  196  Fed.  Rep.  778,  follows 
Hoover  v.  Sailing  to  the  extent  of  holding  that  the  express 
statements  that  the  applicant  has  personally  examined 
the  land  and  has  personsd  knowledge  concerning  it,  which 
the  statute  does  not  in  terms  require,  cannot  be  made 
the  basis  of  a  perjiuy  prosecution  under  §  2.  It  does  not 
decide  that  a  statement  made  on  mere  information  and 
beUef  would  be  a  compliance  with  that  section. 

Mandamus  does  not  lie  in  this  case,  and  the  case  should 
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have  been  dismissed  below  for  lack  of  jurisdiction.  Rob- 
erts V.  Valentine,  13  App.  D.  C.  38,  46;  Roberts  v.  United 
States,  176  U.  S.  221,  231,  do  not  apply,  but  see  United 
Stales  V.  Black,  128  U.  S.  40,  by  which  this  case  is  controlled. 

Mandamus  will  not  issue  unless  the  duty  sought  to  be 
enforced  be  plain  and  positive;  it  must  be  clearly  pre- 
scribed and  enjoined  by  the  law.  Merrill  on  Mandamus, 
S  57;  International  Contracting  Co.  v.  Lamont,  155  U.  S. 
303,  308;  Ex  parte  Cutting,  94  U.  S.  14,  19;  Redfidd  v. 
Windom,  137  U.  S.  636,  644. 

The  Land  Department  is  a  special  tribunal  constituted 
by  law  for  the  express  purpose  of  administering  the  stat- 
utes relatii^  to  the  disposition  of  the  lands  and  therdn 
of  deciding  all  questions  and  controversies  arising  xmdex 
them.  Knight  v.  Land  Association,  142  U.  S.  161,  181; 
Riverside  Oil  Co.  v.  HUchcock,  190  U.  S.  316,  324. 

The  responsibility  as  well  as  the  power  rests  with  the 
Secretary,  uncontrolled  by  the  courts.  Kiniberlin  v. 
Commission,  104  Fed.  Rep.  653;  Brown  v.  Hitchcock,  173 
U.  S.  473,  476;  Oregm  v.  Hitchcock,  202  U.  S.  60,  68. 

The  case  of  Garfield  v.  Ooldsby,  211  U.  S.  249;  Noble  v. 
Union  River  Logging  Railroad  Co.,  147  U.  S.  165,  and 
American  School  of  Magnetic  Healing  v.  McAnnuUy,  187 
U.  S.  94,  have  no  possible  application  here.  In  each  oi 
those  cases  the  action  complained  of  was  uUra  vires — en- 
tirely beyond  the  scope  of  the  authority  of  the  official 
performing  it,  and  tended,  in  addition,  to  destroy  or 
injure  vested  property  rights. 

This  case  approaches  closely,  if  indeed  it  be  not  cleaiiy 
in  principle,  an  action  against  the  United  States.  Oregon  v. 
Hitchcock,  supra;  Louisiana  v.  Garfield,  211  U.  S.  70; 
Conley  v.  BaUinger,  216  U.  S.  84. 

Mr.  Justice  Van  Dbvantbr  delivered  the  opinion  of 
the  court. 

This  was  a  petition,  in  the  Supreme  Court  of  the  District 
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of  Columbia,  for  a  writ  of  mandamus  to  compel  the  Sec- 
retary of  the  Interior  to  accept,  as  conforming  to  the 
Timber  and  Stone  Act  of  June  3, 1878, 20  Stat.  89,  c.  151, 
an  application  to  purchase  under  that  act  160  acres  of 
public  land  in  the  Roseberg,  Oregon,  land  district.  The 
respondent  answered,  but  the  answer  was  held  insufficient 
upon  demurrer,  and  judgment  was  entered  awarding  the 
writ  as  prayed.  An  appeal  to  the  Court  of  Appeals  re- 
sulted in  a  reversal  of  the  judgment,  with  a  direction  that 
the  petition  be  dismissed,  33  App.  D.  C.  302,  and  that 
ruling  is  now  here  for  review.  Briefly  stated,  the  material 
facts  are  these :  Being  desirous  of  purchasing  the  land  under 
the  Timber  and  Stone  Act,  the  relator,  Mary  S.  Ness, 
filed  in  the  proper  local  land  office  a  written  application, 
which  fully  conformed  to  the  statutory  requirements, 
unless  it  was  objectionable  in  that  it  disclosed  that  she  had 
not  personally  examined  the  land  and  that  her  statement 
that  it  was  imfit  for  cultivation,  valuable  chiefly  for  its 
timber,  uninhabited  and  contained  no  mining  or  other 
improvements  was  made  upon  information  and  belief 
and  not  upon  personal  knowledge.  The  register  and 
receiver  ruled  that  the  application  was  objectionable  in 
that  r^ard  and  therefore  rejected  it,  subject  to  her  right 
to  appeal.  Successive  appeals  by  her  to  the  Commis- 
sioner of  the  General  Land  Office  and  the  Secretary  of  the 
Interior  resulted  in  an  affirmance  of  the  ruling  of  the  local 
officers,  the  decision  of  the  Secretary  being  adhered  to 
upon  a  motion  for  review.  Soon  after  the  act  was  passed 
it  was  construed  by  the  Land  Department  as  requiring 
that  in  applications  thereunder  the  statement  respecting 
the  character  and  condition  of  the  land  be  made  upon  the 
personal  knowledge  of  the  applicant,  save  in  the  particu- 
lars which  the  act  declares  may  be  stated  upon  belief,  and 
it  was  because  of  this  construction,  disclosed  in  repeated 
decisions  of  the  Secretary  of  the  Interior  and  in  the  regu- 
lations issued  under  the  act  (see  6  Land  Dec.  114;  11  Land 
VOL.  ccxxiii — 44 
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Dec.  5(99;  32  Land  Dec.  631),  that  this  application  was 
rejected.  After  its  final  rejection,  that  is,  alter  liie  deci- 
sion of  the  Secretary  on  the  motion  for  review,  one  WiDiam 
A.  Taylor  made  application  at  the  local  land  office  to 
purchase  the  land  mider  the  same  act,  and  his  i^)plication, 
which  appeared  to  be  in  conformity  with  the  statntory 
requirements,  was  accepted  by  the  local  officers  and  was 
being  carried  to  final  entry  when  this  petition  and  the 
answer  were  filed. 

The  answer  concluded  by  alleging,  in  substaAce,  that 
the  respondent  was  the  head  of  the  Land  Department,  to 
^\^ch  the  law  conmiitted  the  administration  of  the  Timber 
and  Stone  Act  and  other  public  land  laws;  that  the  duty  of 
determining  whether  the  relator's  application  conformed 
to  the  statutory  requirements  was  not  merely  ministe- 
rial, but  involved  the  exercise  of  judgment  and  discretion; 
that  to  compel  him  to  accept  that  application  would  be 
to  contrd  Ids  judgment  and  discretion,  and  to  require 
him  to  disregard  his  own  decision,  in  a  matter  falling 
within  his  lawful  authority,  and  that  a  writ  of  mandamus 
could  not  be  used  to  that  end. 

Section  2  of  the  act  reads  as  follows: 

''That  any  person  desiring  to  avail  himself  of  the  pro- 
visions of  this  act  shall  file  with  the  register  of  the  proper 
district  a  written  statement  in  duplicate,  one  of  which  is 
to  be  transmitted  to  the  Generid  Land  Office,  designating 
by  legid  subdivisions  the  particular  tract  of  land  he  desires 
to  purchase,  setting  forth  that  the  same  is  unfit  for  cultiva- 
tion, and  valuable  chiefly  for  its  timber  or  stone;  that  it 
is  uninhabited ;  contains  no  mining  or  other  improvements, 
except  for  ditch  or  canal  purposes,  where  any  such  do 
exist,  save  such  as  were  made  by  or  belonged  to  the  ap- 
plicant, nor,  as  deponent  verily  believes^  any  valuable  depodt 
of  gold,  silver,  cinnabar,  copper,  or  coal;  that  deponent 
has  made  no  other  application  under  this  act;  tiiat  he 
does  not  apply  to  pm*chase  the  same  on  speculation, 
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but  in  good  faith  to  ap{»ropriate  it  td  his  own  exclusive  tis6 
and  benefit;  and  that  he  has  not,  directly  dr  ilidirectly, 
made  any  agieement  or  conts'act,  in  any  way  •or  tnanner, 
with  any  person  or  persons  whatsoever,  by  which  the 
title  which  he  might  acquire  ftom  t^  govt»tunettt  of  the 
United  States  should  inure,  ih  whole  or  in  paH,  to  the 
benefit  of  any  person  except  Uoiself;  which  statement 
must  be  verified  by  the  oalh  of  the  appUcahi  before  the 
register  or  the  receiver  of  the  land  office  witibin  the  district 
wrhere  the  land  is  situated;  and  if  any  person  talting  such 
oath  shall  swear  falsely  in  the  premises,  he  diall  be  subject 
to  all  the  pains  and  penalties  of  perjury,  aad  shall  forfeit 
the  money  which  he  may  have  paid  ^er  said  lands,  and  all 
rigjit  and  title  to  the  same;  and  Any  grant  or  conveyance 
which  he  may  have  made,  except  in  the  hands  of  ♦wia  fide 
purchasers,  shaU  be  ntlll  and  void." 

The  Secretary's  decision,  rejecting  the  relalor'is  apjjllca- 
tion,  was  not  arbitrary  or  eapricioUs,  but  Was  based  ujjon 
a  construction  of  §  2  which  was  at  least  a  posriHe  one,  hi^d 
long  prevailed  in  the  Laxjid  D^partinent,  had  beenfiit:^oved 
in  United  States  v.  Woadj  70  ¥^A.  Rep.  485,  and  Hoover  v. 
SaUing,  102  Fed.  Rep.  710,  i^nd  hte  since  been  ^stained  by 
the  Cotirt  of  Appeals  in  the  present  i^^u!^.  True,  a  different 
constructicm  had  been  adopted  in  Hoover  V.  Sntting^  HO 
Fed.  R^.  43,  and  has  dnce  been  followed  in  R^fbnett  v. 
Uni$ed  States,  169  Fed.  Riq>.  778,  but  this,  tasteftd  ^f  in- 
dioa(ting  that  the  Secretary's  dedaon  was  ^hUriaty  or 
capricious,  illustrates  that  there  wias  roOtn  f  br  difierefice 
of  opinion  as  to  the  true  construction  of  the  seotidh,  aM 
t^at  to  determine  whetlier  the  relator's  i^lieation  eon- 
formed  thereto  necessarily  involved  the  exercise  Of  judg- 
ment and  disCretiiMi. 

So,  at  the  outset  we  are  oonfronted  wit^  the  question, 
not  whether  the  decision  of  the  Secretary  was  right  or 
wrong,  but  whether  a  decision  of  that  officer,  made  in  the 
dfischarge  of  a  duty  imposed  by  law  wid  involving  the 
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exercise  of  judgment  and  discretion,  may  be  reviewed  by 
mandamus  and  he  be  compelled  to  retract  it,  and  to  give 
efifect  to  another  not  his  own  and  not  having  his  approvaL 
The  question  is  not  new,  but  has  been  often  considered  by 
this  court  and  uniformly  answered  in  the  negative. 
Decatur  v.  Patdding^  14  Pet.  497,  515;  United  States  ex  rd. 
Tucker  v.  Seaman^  17  How.  225,  230;  Gaines  v.  Thompson^ 
7  Wall.  347;  Litchfield  v.  Register  and  Receiver,  9  WalL 
575;  United  States  ex  rel  McBride  v.  Schurz,  102  U.  S.  378; 
United  States  ex  rd.  Dunlap  v.  Black,  128  U.  S.  40,  48; 
RiversideOUCo.y.  Hitchcock,  190  U.S.  316,  S2^  Origiiial 
discussion  being  foreclosed  by  these  cases,  we  will  merely 
quote  from  two  of  them  to  illustrate  the  reasoning  ujxm 
which  they  proceed.  In  the  Decatur  Case  it  was  hdd  that 
mandamus  could  not  be  awarded  to  compel  the  head  of 
one  of  the  executive  departments  to  allow  a  claim,  unda 
one  construction  of  a  resolution  of  CJongress,  which  he 
had  disallowed  under  another  construction,  the  court 
saying:  ^'The  duty  required  by  the  resolution  was  to  be 
performed  by  him  as  the  head  of  one  of  the  executive 
departments  of  the  government,  in  the  ordinary  discharge 
of  his  officiid  duties.  In  generid,  such  duties,  whether 
imposed  by  act  of  congress  or  by  resolution,  are  not  mere 
ministeriid  duties.  The  head  of  an  executive  departm^it 
of  the  government,  in  the  administration  of  the  various 
and  important  concerns  of  his  office,  is  continually  re- 
quired to  exercise  judgment  and  discretion.  He  must 
exercise  his  judgment  in  expounding  the  laws  and  resolu* 
tions  of  congress,  under  which  he  is  from  time  to  time 
required  to  act.  ...  If  a  suit  should  come  before 
this  court,  which  involved  the  construction  of  any  of  these 
laws,  the  court  certainly  would  not  be  bound  to  adopt  the 
construction  given  by  the  head  of  a  department.  And  if 
they  supposed  his  decision  to  be  wrong,  they  would,  of 
course,  so  pronounce  their  judgment.  But  their  judgment 
upon  the  construction  of  a  law  must  be  given  in  a  case  in 


Digitized  by  VjOOQ IC 


NESS  V,  FISHER.  693 

223  U.  S.  Opinion  of  the  Court. 

which  they  have  jurisdiction,  and  in  which  it  is  their  duty 
to  interpret  the  act  of  congress,  in  order  to  ascertain  the 
rights  of  the  parties  in  the  cause  before  them.  The  court 
could  not  entertain  an  appeal  from  the  decision  of  one  of 
the  secretaries,  nor  revise  his  judgment  in  any  case  where 
the  law  authorized  him  to  exercise  discretion  or  judgment. 
Nor  can  it  by  mandamus,  act  directly  upon  the  officer, 
and  guide  and  control  his  judgment  or  discretion  in  the 
matters  committed  to  his  care,  in  the  ordinary  discharge 
of  his  official  duties.  .  .  .  The  interference  of  the 
courts  with  the  performance  of  the  ordinary  duties  of  the 
executive  departments  of  the  government,  would  be  pro- 
ductive of  nothing  but  mischief;  and  we  are  quite  satisfied 
that  such  a  power  was  never  intended  to  be  given  to  them." 
And  in  the  Riverside  Oil  Co.  Case,  where  it  was  sought  by 
mandamus  to  compel  the  Secretary  of  the  Interior  to 
depart  from  a  decision  of  his,  to  the  effect  that  a  forest 
reserve  lieu-land  selection  must  be  accompanied  by  an 
affidavit  that  the  selected  land  was  non-mineral  in  char- 
acter and  unoccupied,  it  was  held  that  his  judgment  and 
discretion  could  not  be  thus  controlled,  it  being  said 
(p.  324) :  "Congress  has  constituted  the  Land  Department, 
under  the  supervision  and  control  of  the  Secretary  of  the 
Interior,  a  special  tribunal  with  judicial  functions,  to 
which  is  confided  the  execution  of  the  laws  which  regulate 
the  purchase,  selling  and  care  and  disposition  of  the  public 
lands.  .  .  .  Whether  he  decided  right  or  wrong,  is 
not  the  question.  Having  jurisdiction  to  decide  at  all, 
he  had  necessarily  jurisdiction,  and  it  was  his  duty  to 
decide  as  he  thought  the  law  was,  and  the  courts  have  no 
power  whatever  under  those  circumstances  to  review  his 
determination  by  mandamus  or  injunction.  The  court  has 
no  generiJ  supervisory  power  over  the  officers  of  the  Land 
Department,  by  which  to  control  their  decisions  upon 
questions  within  their  jurisdiction.  If  this  writ  were 
granted  we  would  require  the  Secretary  of  the  Interior  to 
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repidiate  and  disaffinn  a  decision  which  he  regarded  it 
his  duty  to  make  in  the  exercise  of  that  judgnient  which 
is  reposed  in  him  by  law,  and  we  should  require  him  to 
come  to  a  determination  upon  the  issues  involved  directly 
oppofflte  to  that  which  he  had  reached,  and  which  the  law 
conferred  upon  him  the  jurisdiction  to  make.  Mandamus 
has  never  been  regarded  as  the  proper  writ  to  control  the 
judgment  and  discretion  of  an  officer  a3  to  the  decision 
of  a  matter  which  the  law  gave  him  the  power  and  imposed 
upon  him  the  duty  to  decide  for  himself.  The  writ  never 
can  be  used  as  a  substitute  for  a  writ  of  error.  Nor  dtoes 
the  f a^^t  that  no  writ  of  error  will  lie  in  such  a  case  as  this, 
by  which  to  review  the  judgment  of  the  Secretary,  furnish 
any  foundation  for  the  claim  that  mandamus  may  th^e- 
fore  be  awarded.  The  responsibility  as  well  as  the  power 
rests  with  the  Secretary,  uncontrolled  by  the  courts." 

The  relator  seems  to  believe  that  Boberta  v.  United 
States,  176  U.  S.  221,  and  Oarfield  v.  Goldsby,  211  U.  S.  249, 
in  some  way  qualify  the  rule  so  stated;  but  this  is  a  mis- 
taken belief.  Both  cases  expressly  recognize  that  rule 
and  neither  discloses  any  purpose  to  qualify  it.  In  the 
former  the  duty  directed  to  be  performed  was  declared  to 
be  ''at  once  plain,  imp^ative,  and  entirely  ministeriaL" 
And  in  the  latter  the  writ  was  awarded  to  conq)el  the 
respondent  to  erase  and  disregard  a  notation  which  he 
artntranly  and  unwarrantably  had  caused  to  be  made 
upon  a  public  record,  and  which  beclouded  the  relator's 
right  to  an  Indian  allotment. 

We  conclude  that  the  decision  of  the  re^)ondent  in 
tluB  present  case  was  not  arbitrary  or  merely  ministerial, 
but  made  in  the  exercise  of  judgment  and  discretion  con- 
ferred by  law  and  not  controllable  by  mandamus,  and 
therefore  that  the  Court  of  Appeals  rightly  directed  that 
the  petition  be  dismissed. 

Judgment  offrm^i. 
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RIPLEY  V.  UNITED  STATES. 
UNITED  STATES  v.  RIPLEY, 

APPEALS  FROM  THE  COUBT  OF  CLAIMS. 
Nob.  408,  499.   Submitted  December  22, 1911.— Decided  March  11, 1912. 

Where  the  power  of  the  Government  over  the  contract  is  complete 
and  its  agent's  decision  is  conclusive,  a  corresponding  duty  exists 
that  the  agent's  judgment  should  be  exercised  reasonably,  aad  with 
due  regard  to  the  rights  of  both  contracting  parties;  and  in  this  case, 
as  the  Court  of  Claims  has  foimd  that  the  agent's  decision  was  a 
gross  mistake  and  in  bad  faith,  the  contractor  is  entitled  to  re- 
cover the  damages  actually  sustained  by  him  by  reason  thereof. 

Where  there  is  no  provision  in  the  contract  for  an  appieal  from  the 
decision  of  the  agent  in  charge,  the  contractor  does  not  have  to 
appeal  to  a  higher  officer  from  the  decision  of  the  agent  whose  judg- 
ment and  decision  is  expressly  made  final  by  the  contract. 

For  the  contractor  to  recover  damages  caused  by  an  improper  deciwon 
of  the  Government's  agent  in  charge,  the  burden  is  on  him,  and  this 
court  must  base  its  decision  on  the  record. 

Where  the  contract  provides  that  the  decisions  of  the  engineer  in  charge 
are  final,  they  are  so  in  the  absence  of  fraud  or  gross  mistake  imply- 
ing fraud;  and,  in  the  absence  of  a  finding  to  the  effect  that  there  was 
fraud,  the  contractor  cannot  recover  damages  on  the  groimd  that 
such  decisions  were  erroneous.  ' 

45  Ct.  CI.  621,  modified  and  affirmed. 

Appeal  and  cross  appeal  from  a  judgmeut  by  the  Court 
of  Claims  for  $14,732.05  in  favor  of  Henry  C.  Bipley 
against  the  United  States,  in  a  suit  for  the  recovery  of 
damages  of  a  public  work  consequent  upon  the  actio^  of 
the  agent  in  charge. 

By  the  act  of  June  13,  1902,  32  Stat.  340,  Congress 
appropriated  $250,000  for  the  completion  of  the  work  of 
improving  the  harbor  of  Aransas  Pass,  Texas.  The  con- 
tract was  awarded  to  Henry  C.  Bipley.    It  provided  for 
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the  completion  of  a  jetty,  having  a  brush  foundation,  to 
be  covered  with  a  layer  of  stone,  on  which  was  to  be  built 
a  superstructure,  with  sloping  sides  and  a  top  width  of  ten 
feet.  This  superstructure  was  to  be  formed  of  a  core  or 
moimd  of  riprap,  ''and  when  in  the  judgment  of  the 
United  States  agent  in  charge,  this  mound  has  become 
sufficiently  consolidated,  its  gaps  shall  be  filled  and  its 
crest  levelled;  .  .  .  large  blocks  shall  then  be  bedded 
in  the  crest  of  the  mound." 

It  was  provided  that — 

"Where  the  contract  contemplates  the  placing  of  the 
materials  in  the  work,  the  material  shall  be  placed  se- 
curely and  carefully  where  directed  by  the  U.  S.  Agent  in 
charge.    •    •    • 

''All  material  furnished  and  work  done  under  this  con- 
tract shall,  before  being  accepted,  be  subject  to  a  rigid 
inspection  by  an  inspector  appointed  on  the  part  of  the 
Government,  and  such  as  does  not  conform  to  the  speci- 
fications set  forth  in  this  contract  shall  be  rejected.  The 
decision  of  the  Engineer  Officer  in  charge  as  to  quality  and 
quantity  shall  be  final." 

The  contract  also  provided  that  the  work  should  be 
executed  under  the  supervision  of  the  engineer  officer  in 
charge  or  his  duly  authorized  agent.  The  United  States 
was  to  employ  one  or  more  inspectors,  and  the  contractor, 
without  additional  compensation,  was  bound  to  furnish 
facilities  for  the  inspection  of  work  and  material.  The 
contractor  was  to  furnish  extra  labor  at  cost  prices,  as 
determined  by  the  engineer,  and  should  furnish  board 
and  lodging  to  Government  employes  at  reasonable  rates 
satisfactory  to  the  engineer.  If  the  work  was  not  dili- 
gently prosecuted  the  contract  might  be  annulled,  or  the 
engineer  in  charge,  "with  the  prior  sanction  of  the  Chief 
of  Engineers,  may  waive  for  a  reasonable  period  the  limit 
originally  set  for  the  completion  of  the  work  and  remit  the 
charges  for  the  expenses  of  superintendence  and  inspee- 
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tion  for  so  much  time  as  in  the  judgment  of  the  engineer 
officer  in  charge  may  actually  have  been  lost  on  account 
of  .  .  .  violence  of  the  elements,  or  by  epidemic,  or 
local  or  State  quarantine  restrictions,  or  other  unforesee- 
able causes  of  delay  arising  from  no  fault  of  the  contractor, 
and  which  actually  prevented  him  from  commencing  or 
completing  the  work  within  the  period  required  by  the 
contract/' 

Claimant  entered  upon  the  performance  of  the  contract 
August  18,  1903,  and  completed  2,100  feet  of  jetty  when 
operations  ceased  about  September  17,  1904,  owing  to  the 
exhaustion  of  the  appropriation. 

About  the  time  work  began,  without  fault  on  the  part 
of  the  contractor  or  of  the  United  States,  there  was  a  de- 
lay of  about  thirty  days,  due  to  the  fact  that  contractor's 
tug,  while  in  charge  of  a  licensed  pilot,  was  grounded  on  a 
sand  bar.  The  Grovemment  apparently  incurred  expenses 
for  inspection  during  this  period  and  deducted  that 
amount  from  Ripley's  account. 

Owing  to  an  epidemic  of  yellow  fever  the  force  of  the 
contractor  was  disorganized,  and  work  was  necessarily 
suspended  for  thirty  days.  The  Government  did  not 
charge  him  with  inspection  expenses  during  the  fifteen 
days  the  quarantine  was  in  force,  in  a  city  through  which 
the  cars  hauling  the  material  were  prevented  from  passing. 
And  the  court  held  also  that  Ripley  was  not  chargeable 
with  the  inspection  expenses  for  the  other  fifteen  days, 
during  which  his  force  was  scattered  as  a  result  of  the 
epidemic. 

During  the  progress  of  the  work,  a  large  number  of 
blocks  were  rejected  by  the  inspector  as  not  conforming  to 
specifications.  "Many  of  those  so  rejected  were  after- 
wards accepted,  but  ninety  of  the  stones  offered  as  crest 
blocks  were  rejected  as  such,  and  were  accepted  and  used 
as  riprap  and  paid  for  as  such.  The  difference  in  the 
amount  paid  claimant  for  said  stones  used  as  riprap  and 
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the  amount  he  would  have  received  if  they  had  been  used 
^8  crest  blocks"  was  allowed  him  by  the  Court  of  Claims* 
It  found  that  "he  was  compelled  to  furnish  other  crest 
blocks  to  take  the  place  of  those  rejected,  which  caused  a 
delay  of  ten  days  to  clainmnt  in  the  completion  of  the 
work." 

It  appears  that  the  rejection  of  these  blocks  w^s  due 
to  a  difiference  in  the  method  of  measurement,  the  in- 
spector insisting  that  the  blocks  should  b^  measured  at 
the  narrowest,  thinnest  and  shortest  points.  The  con- 
tractor contended  that  mean  or  average  measurements 
should  be  taken,  claiming  that  this  was  the  understanding 
of  hin^If  and  the  officer  who  drew  the  specifications. 
The  engineer  at  Galveston  thereupon  suggested  that  the 
matter  should  be  referred  to  the  Chief  of  Engineers  in 
Washington;  and  later  a  supplementary  agreement  was 
drawn,  which  permitted  the  use  of  blocks  ''which  would 
make  the  work  as  stable,  or  more  sti^ble,  than  if  the 
dimensions  conformed  strictly  to  the  letter  of  the  speci- 
fications. In  consideration  of  which  change  the  contractor 
agrees  to  accept  $5.00  per  ton  for  all  blocks  received  under 
the  supplementary  agreement  which  would  have  been 
rejected  under  the  original  specification." 

The  plaintiff's  claim  for  additional  compensation  for 
extra  labor  furnished  the  Government  and  for  board  and 
lodging  furnished  its  employ^  was  rejected  by  the  court, 
as  also  his  claim  for  damages  for  double  handling  caused 
by  the  inspector's  refusal  to  permit  him  to  unload  certain 
material  on  the  jetty. 

The  contractor's  principal  claim,  however,  was  for  dam- 
age caused  by  the  delay  resulting  from  the  refusal  of  the 
inspector  in  charge  to  permit  crest  blocks  to  be  laid  ^ter 
the  core  had  fully  consolidated.  As  long  as  the  jetty  was 
uncovered  by  these  blocks  it  was  subject  to  the  roi4gh  ac- 
tion of  the  waves,  and  the  plaintiff's  employ^  were  de- 
prived of  the  advantage  of  working  in  still  water  on  the 
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lee  side  of  the  jetty.  The  work  begfi^n  Aygust  18,  1903, 
and  the  court  found  as  a  fact  'Hhftt  in  December,  whe|i 
plaintiff  had  completed  200  feet  of  the  core,  he  requested 
permission  to  lay  the  blocks.  This  was  refusiedr  on  the 
ground  that  the  core  had  not  been  consolidated.  3y  the 
end  of  December  he  had  completed  500  feet,  and  again 
requested  permission  to  lay  the  fc^ks.  The  inspector 
refused  and  continued  to  refuse  permission  to  lay  the 
blocks  until  May  1,  1904,  at  which  time  1,500  feet  of  the 
core  had  been  repaired  and  completed." 

''Conamencing  in  October,  1903,  the  contractor  bjBgan 
to  lay  the  slope  stones,  and  from  December,  1003,  until 
May,  1904,  it  was  manifest  that  large  parts  of  the  work 
done  by  him  were  fully  settled  and  oonsolic^ted.  If  tb^ 
claimant  had  been  permitted  to  lay  the  crest  blocks  from 
the  time  on,  as  the  work  progressed,  there  wpiild  have  re- 
sulted an  additional  protection,  which  would  have  eii^- 
abled  him  to  work  sixty  dajrs  more  within  the  period  t^ 
tween  that  time  and  May  7,  1904,  when  the  first  crest 
block  was  laid." 

''The  total  cost  to  claimant  ctf  performing  the  contract, 
exclusive  of  the  cost  of  the  granite  and  the  cost  of  trai^ 
port  and  fitting  up  and  repairs  to  barges,  was  $63,780. 
The  totid  number  of  days  from  the  beginning  to  the  com- 
pletion of  said  work  was  392,  making  an  average  daily 
cost  to  the  contractor  of  $162.70.  The  work  was  com- 
pleted on  September  17,  1904.  The  number  of  days  of 
actual  work  performed  was  131,  of  which  58  was  subse- 
quent to  the  30th  day  of  April,  1904."  ''Claimant,  under 
the  requirements  of  th^  specification,  personally  superin- 
tended the  work  for  the  whple  time.  The  value  of  his 
personal  services  while  so  doing  was  $750  per  month,  but 
it  does  not  appear  that  at  this  particular  time  he  had  any 
other  enterprise  under  way  or  any  other  employment," 

The  court  entered  judgment  for  plaintiff  for  $14,832.05 
—made  up  of  damage  for  difference  between  price  of 
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large  blocks  and  riprap^  delay  caused  by  such  rejection, 
value  of  ten  days'  services  of  plaintiff  during  the  delay, 
remission  of  expenses  for  additional  fifteen  days  during 
yellow  fever  epidemic,  remission  of  expenses  while  tug  was 
grounded  on  a  sand  bar,  value  of  contractor's  time  during 
60  days'  delay  occasioned  by  refusal  to  permit  crest  blocks 
to  be  laid,  $1,500,  and  average  daily  expense  $162.70,  and 
remission  of  inspection  charges  during  the  60  days'  delay. 

After  the  case  was  argued  here  it  was  twice  remanded 
(220  U.  S.  491;  222  U.  S.  144),  and  the  Court  of  Claims 
made  the  following  additional  findings  of  fact: 

"When  denying  permission  to  the  claimant  to  lay  the 
crest  blocks,  as  stated  in  finding  7,  the  assistant  engineer, 
who  was  an  experienced  officer  of  the  Government  in 
such  work,  and  who  was  acting  as  inspector  in  immediate 
charge  of  the  work,  knew  that  large  parts  of  the  core 
theretofore  completed  by  the  claimant  had  fully  settled 
and  consolidated  and  were  ready  for  the  crest  blocks  to 
be  laid  thereon. 

''2.  The  refusal  of  said  assistant  engineer,  as  inspector 
in  immediate  charge  of  the  work,  to  allow  crest  blocks 
to  be  laid  when  he  knew  that  parts  of  the  core  had  settled 
and  consolidated  as  aforesaid,  was  gross  error  and  an  act 
of  bad  faith  on  his  part. 

"3.  There  was  no  protest  made  to  the  engineer  in  charge, 
whose  office  was  in  Galveston,  or  to  the  Chief  of  Engineers, 
whose  office  was  in  Washington,  respecting  the  refusal  ol 
said  assistant  engineer  to  permit  the  laying  of  crest  blocks 
as  aforesaid.  The  claimant  made  frequent  complaints  to 
said  assistant  engineer  about  the  delays  so  caused  by  his 
refusal  to  permit  the  laying  of  crest  blocks. 

''Claimant  visited  the  office  of  the  engineer  in  charge 
at  Galveston  about  once  a  month,  and  while  there  com- 
plained generally  that  said  assistant  engineer,  as  inspector 
in  immediate  charge  of  the  work,  was  too  strict  with  him 
in  construing  the  specifications  and  contract.    No  appeal, 
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cither  written  or  otherwise,  was  taken  or  asked  by  the 
claimant  to  either  the  engineer  in  charge  or  to  the  Chief 
of  Engineers,  because  of  the  said  refusal  to  permit  the 
laying  of  crest  blocks." 

Mr.  WiUiam  H.  Robeson,  Mr.  Benjamin  Carter  and  Mr. 
F.  Carter  Pope  for  appellant. 

Mr.  Aasistanl  Attorney  General  John  Q.  Thompson  and 
Mr.  Philip  M.  Ashford  for  the  United  States. 

Mr.  Justice  Lamar,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  plaintiff  sued  the  United  States  in  the  Coiu't  of 
Claims  for  damages  sustained  by  him  while  carrying  out  a 
contract  to  build  a  jetty  in  the  harbor  of  Aransas  Pass, 
Texas.  There  were  nine  items  in  his  claim  which  aggre- 
gated $45,950.  The  court  rendered  judgment  in  his  favor 
for  $14,732.05.  Both  parties  appealed — the  contractor 
on  the  ground  that  he  was  awarded  too  little,  and  the 
United  States  on  the  ground  that  he  was  not  entitled 
to  recover  anything  whatever.  The  principal  contention 
related  to  the  right  of  the  plaintiff  to  recover  damages 
occasioned  by  the  refusal  of  the  inspector  to  permit  blocks 
to  be  laid  on  the  jetty  as  the  work  progressed.  The  con* 
tract  provided  that  these  blocks  should  be  put  in  place 
when  "in  the  judgment  of  the  United  States  agent  in 
charge"  the  core  or  moimd  had  sufficiently  consolidated. 
Until  the  agent  determined  that  the  core  had  settled,  the 
contractor  had  no  right  to  do  this  part  of  the  work.  No 
matter  how  long  the  delay  or  how  great  the  damage,  he 
was  entitled  to  no  relief  imless  it  appeared  that  the  refusal 
was  the  result  of  "fraud  or  of  such  gross  mistake  as  would 
imply  a  fraud.'^  Martinsburg  &  P.  R.  Co.  v.  March,  114 
U.  S.  549;  United  States  v.  MueUer,  113  U.  S.  153. 

But  the  very  extent  of  the  powet  and  the  conclusive 
character  of  his  decision  raised  a  corresponding  duty  that 
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the  agent's  judgm^it  should  be  exercised — ^not  capridously 
or  fraudulently,  but  reasonably  and  with  due  r^;ard  to 
the  rights  of  both  the  contracting  parties.  The  finding 
by  the  court  that  the  inspector's  refusal  was  a  gross  mis- 
take and  an  act  of  bad  faith  necessarily,  therefore,  leads 
to  the  conclusion  that  the  contractor  was  entitled  to  re- 
cover the  damages  caused  thereby. 

The  d^endant  claims  that  the  fdaintiff  lost  his  right  to 
recover  because  he  failed  to  ai^eal  to  the  Engineer  in 
Charge,  at  Galveston,  or  to  the  Chief  of  En^eers,  in 
Washington.  But  there  was  no  requirement  or  provision 
for  appeal  in  the  contract.  The  clause  relied  on  by  the 
Government  relates  to  the  duly  of  inspection  and  accept- 
ance, making  the  decisicm  of  the  Ekigineor  in  Charge 
conclusive  as  to  tiie  qu^ty  and  quantity  of  woik  and 
material.  That  part  of  the  agreement  had  no  reference 
to  the  settlement  of  the  core.  Whether  it  had  sufllcientiy 
consolidated  involved  the  determination  of  a  matter  of 
fact,  varying  from  day  to  day.  The  contractor  had  to  act 
or  refrain  from  acting  when  the  decision  was  made.  That 
matter  was  eicpressly  left  to  'Hhe  judgment  of  the  United 
States  agent  in  charge."  The  ccmtractor  in  submitting 
to  his  decision  did  not  lose  his  right  to  recover  damages 
occasioned  by  the  refusal  to  permit  ihe  crest  blocks  to  be 
laid,  wfaen^  as  foimd  by  the  court,  this  refusal  was  gross 
error  and  an  act  of  bad  faith. 

The  court,  therefore,  declared  in  plaintiff's  favw  cm 
this  issue.  He  ai^)eals,  however,  on  the  ground  that  the 
coiut  only  allowed  him  Sll»908.90^  being  for  expenses  and 
loss  of  time  for  sixty  days,  insisting  that  he  was  enti^d  to 
recover  $28,953  as  damages  directly  caused  by  this  delay. 

This  claim  is  based  on  the  fact  that  there  were  392  days 
between  the  beginning  and  the  completion  of  the  work. 
But  on  account  of  Sundays,  holidays  and  storms,  there  were 
only  131  working  days.  Of  these,  58  were  after  April  30, 
1904— wh^,  for  the  first  time,  the  inspector  permitted 
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the  crest  blocks  to  be  laid.  The  contractor  contends  that 
as  it  only  took  him  58  days  after  May  1,  when  the  per- 
mission was  given,  to  complete  the  work,  and,  as  the  court 
finds,  that  he  was  delayed  for  60  days  before  the  permis- 
sion was  given,  it  is  evident  that  he  could  have  finished 
the  work  before  May  1,  and  is  therefore  entitled  to  recover 
the  value  of  his  own  time  and  all  the  expenses  for  inspec- 
tion and  labor  which  were  incurred  after  that  date. 

The  findings  of  fact  do  not  require  any  such  conclusion. 
Prior  to  May  1  the  contractor  worked  73  days  out  of  247. 
But  it  does  not  appear  how  many  of  these  workings  days 
there  were  between  August  18,  1903,  when  he  began  con- 
struction, and  December,  1903,  when  he  first  applied  for 
permission  to  lay  the  crest  blocks.  Neither  is  it  shown 
how  many  workings  day  there  were  between  the  date  of 
the  first  refusal  and  the  first  permission  to  lay  the  blocks; 
nor  on  how  many  of  such  working  days  the  contractor  was 
able  to  do  labor  of  another  character  on  the  jetty.  In 
the  absence  of  such  data  it  is  impossible  to  verify  plaintifif *s 
calculations.  The  burden  was  on  the  contractor.  If  the 
evidence  would  have  sustained  his  present  claim  he  was 
boimd  to  have  applied,  in  due  season,  for  additional  find- 
ings of  fact  by  the  court.  Our  decision  must  be  predicated 
on  what  appears  in  the  present  record.  Inasmuch  as  the 
court  found  that  $162.70  was  the  average  daily  expense, 
and  assessed  plaintiff's  damage  at  60  times  that  amoimt,  it 
is  evident  that  it  considered  that  the  contractor  had  been 
delayed  for  60  average  days,  and  not  for  60  working  days. 
He  is,  therefore,  entitled  to  judgment  for  $9,762  expenses, 
$646.92  inspection  charges,  and  $1,500  found  to  have  been 
the  value  of  his  own  time  for  that  period  of  sixty  days. 

The  other  findings  in  his  favor  for  items  aggregating 
$2,822  must  be  reversed,  and  the  cross  appeal  of  the 
Government*  sustained. 

The  greater  part  of  this  sum  was  for  loss  and  delay 
arising  from  the  inspector's  rejection  of  90  large  blocks 
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as  not  complying  with  the  speciGcations.  The  fact  that 
the  court  gave  judgment  in  Ripley's  favor  indicates  that 
it  was  of  opinion  that  the  agent  had  made  an  improper 
decision.  But  so  far  as  appears  his  only  error  was  in  con- 
struing the  contract  strictly,  according  to  its  terms,  instead 
of  adopting  a  method  of  mean  or  average  measurement 
for  which  the  contractor  contended.  The  supplemental 
agreement  was  not  retroactive  so  as  to  give  the  plaintifif  a 
cause  of  action  for  the  prior  rejection,  even  though  there- 
after a  different  method  of  measurement  was  permitted 

The  balance  of  the  amoimt  allowed  the  plaintiff  was  by 
way  of  returning  the  expenses  of  inspection  which  had 
been  charged  against  him,  during  the  suspension  of  tiie 
work  while  the  tug  was  groimded  on  the  bar  and  the 
contractor's  force  disorganized  on  account  of  the  yellow 
fever  epidemic.  The  contract  provided  that  the  expenses 
of  inspection  might  in  some  cases  be  remitted  but  this 
could  only  be  with  the  prior  consent  of  the  Chief  of  En- 
gineers.  There  is  no  finding  that  such  consent  was  given. 

But  the  error  in  entering  judgment  in  Ripley's  favor  as 
to  any  of  these  items,  and  the  propriety  of  disallowing  the 
others  for  which  he  sued  arises  from  the  fact  that  the 
officer's  decision  was  binding.  All  these  claims  relate  to 
matters  which  under  the  contract  were  submitted  to 
the  engineer.  There  is  no  finding  that  he  acted  in  bad 
faith.  Indeed,  it  is  not  even  foimd  that  the  decisions  were 
erroneous,  though  that  is  implied.  But  the  contract  did 
not  contemplate  that  the  opinion  of  the  court  should  be 
substituted  for  that  of  the  engineer.  In  the  absence  of 
fraud,  or  gross  mistake  implying  fraud,  his  decision  on 
all  these  matters  was  conclusive. 

On  the  findings  of  fact  the  plaintiff  is  entitled  to  recover 

$11,908.90,  with  interest  as  provided  in  Rev.  Stat.,  §  1090. 

Th6  judgment  of  the  Court  of  Claims  must  be  so  modified 

and  Affirmed} 

1  See  order  on  p.  750,  jMBt, 
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OPINIONS  PER  CURIAM,  ETC.,  FROM  OCTO- 
BER 9,  1911,  TO  MARCH  31,  1912. 

No.  497.  QuiNCT,  Omaha  &  Kansas  City  Railroad 
Company,  Plaintiff  in  Error,  v.  Ora  T.  Shohoney. 
In  error  to  the  Supreme  Court  of  the  State  of  Missouri. 
Motion  to  dismiss  or  affinn  submitted  May  29,  1911. 
Decided  October  23,  1911.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction.  Waters-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  112,  116,  117;  Lealhe  v.  Thomas,  207  U.  S.  93; 
Giles  V.  Teasley,  193  U.  S.  146;  Eustis  v.  BoUes,  150  U.  S. 
361.  Mr.  John  A.  Eaton  for  the  plaintiff  in  error.  Mr.  I. 
N.  Watson  for  the  defendant  in  error. 


No.  524.  Yeung  How,  Sometimes  Known  as  Yeung 
Chow,  Appellant,  v.  Hart  H.  North,  United  States 
Commissioner  of  Immigration,  etc.,  et  al.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California.  Motion  to  dismiss  or  aflSrm 
submitted  October  9,  1911.  Decided  October  23,  1911. 
Per  Curiam.  Dismissed  for  the  want  of  jurisdiction.  Far- 
rell  V.  O'Brien^  199  U.  S.  100;  David  Kaufman  &  Sons  Co.  v. 
Smith,  216  U.  S.  610;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  716;  §  14  of  act  of  May  6,  1882,  22  Stat.  61. 
Mr.  Carroll  Cook,  Mr.  Arthur  A.  Bimey  and  Mr.  Henry  F. 
Woodard  for  the  appellant.  The  Attorney  General,  The 
Solicit(yr  General,  and  Mr.  Assistant  Attorney  General  Harr 
for  the  appellees. 


No.  635.  W.   S.   Bryan,  Appellant,   v.  Bliss-Cook 
Oak  Company  et  al.    Appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit.    Motion 
VOL.  ccxxiii — 45 
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to  dismiss  or  aflSrm  submitted  October  9,  1911.  Decided 
October  23, 1911.  Fer  Curiam.  Dismissed  for  the  want  of 
jurisdiction.  LauisviUe  &  NashvUle  R.  R.  Co.  v.  MotUey, 
211  U.  S.  149;  Ma4adden  v.  United  States,  213  U.  S.  288. 
Mr.  Julian  Laughlin  for  the  appellant.  Mr.  John  B. 
Jones  and  Mr.  George  B.  Rose  for  the  appellees. 


No.  636.  W.  S.  Bryan,  Appellant,  v.  Edwin  S.  Lay- 
man. Appeal  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Mghth  Circuit.  Motion  to  dismiss  or 
affirm  submitted  October  9,  1911.  Decided  October  23, 
1911.  Per  Curiam.  Dismissed  for  the  want  of  jurisdic- 
tion. Louisville  &  Nashville  R.  R.  Co.  v.  MoUley,  211 
U.  S.  149;  Macfadden  v.  United  States,  213  U.  S.  288.  Mr. 
Julian  Laughlin  for  the  appellant.  Mr.  U.  M.  Rose,  Mr.  G. 
B.  Rose,  Mr.  W.  E.  Hemingway,  Mr.  E.  H.  Adams  and 
Mr.  J.  F.  Loughborough  for  the  appellee. 


No.  637.  W.  S.  Bryan,  Appellant,  v.  William  Bag- 
NELL.  Appeal  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit.  Motion  to  dismiss  or 
affirm  submitted  October  9,  1911.  Decided  October  23, 
1911.  Fer  Curiam.  Dismissed  for  the  want  of  jurisdic- 
tion. Louisville  &  Nashville  R.  R.  Co.  v.  MotUey,  211  U.  S. 
149;  Maqfadden  v.  United  States,  213  U.  S.  288.  Mr.  Jur 
lian  Laughlin  for  the  appellant.  Mr.  U.  M.  Rose,  Mr.  G. 
B.  Rose,  Mr.  W.  E.  Hemingway  and  Mr.  J.  F.  Lough- 
borough  for  the  appellee. 


No.  638.  Makcus  G.  Rider,  Appellant,  v.  Bliss-Cook 
Oak  Company  bt  al.    Appeal  from  the  United  States 
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Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  Motion 
to  dismiss  or  aflarm  submitted  October  9,  1911.  Decided 
October  23,  1911.  Per  Curiam.  Dismissed  for  the  want 
of  jurisdiction.  LouisviUe  &  NaskviUe  R.  R.  Co.  v.  Mottleyf 
211  U.  S.  149;  Macfadden  v.  UniUd  States,  213  U.  S.  288. 
Mr.  Julian  Laughlin  for  the  appellant.  Mr.  John  B. 
Jones  and  Mr.  G.  B.  Rose  for  the  appellees. 


No.  639.  S.  L.  MoBER,  Appellant,  v.  Edwin  S.  Lay- 
man. Appeal  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Mghth  Circuit.  Motion  to  dismiss  or 
aflSrm  submitted  October  9,  1911.  Decided  October  23, 
1911.  Per  Curiam.  Dismissed  for  the  want  of  jurisdic- 
tion. LfOuisviUe  &  Nashville  R,  R.  Co,  v.  MotUey,  211  U.  S. 
149;  Maqfadden  v.  UniUd  States,  213  U.  S.  288.  Mr.  Ju- 
lian Laughlin  for  the  appellant.  Mr.  U.  M.  Rose,  Mr.  G. 
B.  Rose,  Mr.  W.  E.  Hemingway,  Mr.  E.  H.  Adams  and 
Mr.  J.  F.  Loughborough  for  the  appellee. 


No.  713.  EuzABETH  Cassidy  bt  al.,  Plaintiffs  in 
Error,  v.  The  People  of  the  State  of  Colorado,  on 
THE  Relation  of  the  Attorney  General  of  Colorado. 
In  error  to  the  Supreme  Court  of  the  State  of  Colorado. 
Motion  to  dismiss  or  affirm  submitted  October  9,  1911. 
Decided  October  13,  1911.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction.  Farrell  v.  O^Brien,  199  U.  S.  100; 
David  Kaufman  &  Sons  Co.  v.  Smith,  216  U.  S.  610;  Elder 
V.  Colorado,  204  U.  S.  85.  Mr.  Henry  J.  Hersey  for  the 
plaintiffs  in  error.  Mr.  George  Q.  Richmond,  Mr.  Benjamin 
Griffith,  Mr.  Henry  A.  Lindsley  and  Mr.  Frederic  D.  Mc- 
Kenney  for  the  defendant  in  error. 
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No.  299.  J.  A.  ScBivEN  Company,  Appbllant,  v.  Rice- 
Snx  Dry  Goods  Company.  Appeal  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit. 
Motion  to  dismiss  submitted  October  18,  1911.  Dedded 
October  23,  1911.  Per  Curiam.  Dismissed  for  the  want 
of  jurisdiction.  FarreU  v.  O'Brien,  199  U.  S.  100;  David 
Kaufman  &  Son8  Co.  v.  Smith,  216  U.  S.  610;  §  6  of  act  of 
March  3,  1891,  chap.  517,  26  Stat.  828.  And  see  Hutchin- 
son, Pierce  &  Co.  v.  Loewy,  217  U.  S.  457.  Mr.  Arthur  v. 
Briesen  and  Mr.  Hans  v.  Briesen  for  the  appellant.  Mr.  P. 
W.  Lehmann  and  Mr.  S.  L.  Swarts  for  the  appellee. 


No.  413.  Mike  Beecham,  Plaintiff  in  Error,  v.  The 
United  States.  In  error  to  the  Supreme  Court  of  the 
Philippine  Islands.  Submitted  October  19,  1911.  De- 
cided October  23,  1911.  Per  Curiam.  Dismissed  for  the 
want  of  jurisdiction.  FarreU  v.  O'Brien,  199  U.  S.  100; 
David  Kaufman  &  Sons  Co.  v.  Smith,  216  U.  S.  610;  Doumes 
V.  BidweU,  182  U.  S.  244;  Hawaii  v.  Mankichi,  190  U.  S. 
197;  Rassmussen  v.  United  States,  197  U.  S.  520;  Dorr  v. 
United  States,  195  U.  S.  138;  Trono  v.  United  States,  199 
U.S.  521;GTaftony.  United  Stales,2mi!.S.3SS.  Mr  Wil- 
liam J.  Rohde  for  the  plaintiff  in  error.  The  Attorney 
General  and  Mr.  Assistant  Attorney  General  Harr  for  ihe 
defendant  in.  error. 


No.  414.  Mike  Beecham,  Plaintiff  in  Error,  v. 
The  United  States.  In  error  to  the  Supreme  Court  of 
the  Philippine  Islands.  Submitted  October  19,  1911. 
Decided  October  23,  1911.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction.  FarreU  v.  O'Brien,  199  U.  S. 
100;  David  Kaufman  &  Sons  Co.  v.  Smith,  216  U.  S.  610; 
Dowries  v.  BidweU,  182  U.  S.  244;  Hawaii  v.  MankieM, 
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190  XJ.  S.  197;  Rassmussen  v.  United  States,  197  U.  S.  620; 
Dorr  V.  United  StaUs,  195  U.  S.  138;  Trono  v.  United 
States,  199  U.  S.  521 ;  Grafton  v.  United  States,  206  U.  S.  333. 
Mr.  William  J.  Rohde  for  the  plaintiff  in  error.  The 
Attorney  General  and  Mr,  Assistant  Attorney  General  Harr 
for  the  defendant  in  error. 


No.  361.  Robert  Gilland,  Plaintiff  in  ErroB;  v. 
The  United  States.  In  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  South  Dakota.  Ar- 
gued October  12,  1911.  Decided  October  24,  1911.  Per 
Curiam.  Judgment  reversed,  upon  confession  of  error 
by  counsel  for  the  defendant  in  error,  and  cause  remanded 
for  further  proceedings  in  conformity  to  law.  Mr.  Louis 
W.  Crofoot  for  the  plaintiff  in  error.  The  Attorney  General 
and  The  Solicitor  General  for  the  defendant  in  error. 


No.  — .  Original.  Ex  parte:  In  the  Matter  of  J. 
Wesley  Glasgow,  Petitioner.  Motion  for  leave  to 
file  a  petition  for  a  writ  of  habeas  corpus.  Submitted 
October  23,  1911.  Decided  October  30,  1911.  Per 
Curiam.  Denied.  Ex  parte  Mirzan,  119  U.  S.  584;  Rig- 
gins  V.  United  States,  199  U.  S.  547;  In  re  Lincoln,  202  U.  S. 
178.    Mr.  John  C.  Fay  for  the  petitioner. 


No.  14.  Joseph  R.  Moore  et  al..  Plaintiffs  in 
Error,  v.  The  State  of  New  Jersey.  In  error  to  the 
CJoiut  of  Errors  and  Appeals  of  the  State  of  New  Jersey. 
Argued  for  the  plaintiff  in  error  and  submitted  for  the 
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def^idant  in  error  October  26, 191 1.  Decided  Octob^  30, 
1911.  Per  Curiam.  Dismissed  for  the  want  of  juiisdie- 
tion.  FomreU  v.  O'Brien,  199  U.  S.  100;  David  Kaufman 
A  Sons  Company  v.  Smith,  216  U.  S.  610;  Simon  v.  Crqfl, 
182  U.  S.  427;  Twining  v.  New  Jersey,  211  U.  S.  Ill; 
Felts  V.  Murphy,  201  U.  S.  123.  Mr.  Thomas  P.  Fay  for 
the  plaintiffs  in  error.  Mr.  Edmund  Wilson  for  the  de- 
fendant in  error. 


No.  571.  David  A.  Collier  et  al.,  Plaintipps  in 
Ebrob,  t;.  J.  G.  Smaltz  and  Iowa  Railroad  Land  Com- 
PANT.  In  error  to  the  Supreme  Court  of  the  State  of  Iowa. 
Motions  to  dismiss  or  aflSrm  submitted  October  23,  1911. 
Decided  October  30,  1911.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction.  Hannis  DistiUing  Co.  v.  BaUi- 
more,  216  U.  S.  285,  288,  and  cases  cited;  Turner  v.  New 
York,  16SV.S.  90;  Terry  v.  Anderson,  95  JJ.S.62S.  Mr.F. 
T.  Hughes  for  the  plaintiffs  in  error.  Af r.  T.  M.  Zink  for 
J.  G.  Smaltz,  and  Mr.  Charles  A.  Clark  for  the  Iowa 
Railroad  Land  Company. 


No.  12.  The  Mbrcantilb  Trust  Company  et  al., 
Appellants,  v.  The  Texas  &  Pacific  Railway  Co.  et  al. 
Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana.  Submitted  October  23, 
1911.  Decided  October  30,  1911.  Per  Curiam.  Decree 
affirmed  with  costs.  Hemdon  v.  Chicago,  Rock  Island  A 
Pacific  Railway,  218  XT.  S.  135,  158,  and  cases  cited. 
Mr.  Murphy  J.  Foster  and  Mr.  WiUiam  W.  Green  for  the 
appellants.  Mr.  John  F.  DiUon,  Mr.  Chas.  E.  Fenner,  Mr. 
W.  B.  Spencer  and  Mr.  Chas.  Payne  Fenner  for  the  appdr 
lees.    Mr.  Walter  Guion  filed  a  brief  as  amicus  cvtub. 
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No.  23.  Roger  Sherman,  Successor  in  Trust,  and 

D.  H.  PiNNBY,  PlAINTIPFS  IN  ErROR,  V.  LiBBIE  GOOD- 
WIN. In  error  to  the  Supreme  Coiirt  of  the  Territory  of 
Arizona.  Submitted  October  26, 1911.  Decided  Novem- 
ber 6,  1911.  Per  Curiam.  Dismissed  for  the  want  of 
jurisdiction.  Idaho  &  0.  Land  ImprovemerU  Co.  v.  Brad- 
bury, 132  U.  S.  509,  513;  Garzot  v.  Rioa  de  Rvbio,  209  U.  S. 
284.  Mr.  Walter  Bennett  and  Mr.  D.  H.  Pinney  for  the 
plaintiffs  in  error.  Mr.  J.  F.  Wilson  for  the  defendant  in 
error. 


No.  762.  W.  H.  ToLUVER  et  ux..  Appellants,  t;.  The 
Great  Northern  Railway  Company.  Appeal  from  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  Motion  to  dismiss  submitted  October  30,  1911. 
Decided  November  6,  1911.  Per  Curiam.  Dismissed 
for  the  want  of  jurisdiction.  Weir  v.  Rouniree,  216  XJ.  S. 
607,  and  cases  cited.  Mr.  Miles' Poindexter  and  Mr.  0.  C. 
Moore  for  the  appellants.  Mr.  E.  C.  Lindley  for  the  ap- 
pellee. 


No.  555.  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  Plaintiff  in  Error,  v.  C.  W.  Bradbury. 
In  error  to  the  Supreme  Court  of  the  State  of  Iowa.  Mo- 
tions to  dismiss  or  aflSrm  and  for  damages  submitted 
November  6,  1911.  Decided  November  13,  1911.  Per 
Curiam.  Dismissed  for  the  want  of  jurisdiction.  Mutual 
Life  Insurance  Co.  v.  McGrew,  188  U.  S.  291,  308;  FarreU 
V.  O'Brien,  199  U.  S.  100;  Southern  Ry.  Co.  v.  United 
States,  222  U.  S.  20;  Schlemmer  v.  Buffalo  <kc.  Ry.  Co., 
205  U.  S.  1;  and  220  U.  S.  590.  Mr.  CarroU  Wright  for 
the  plaintiff  in  error.  Mr.  Horatio  F.  Dale  and  Mr.  John  G. 
Myerly  for  the  defendant  in  error. 
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No.  57.  CoNBAD  T.  Struckmann  and  Ernst  C.  H.  W. 
Waege,  Appellants,  v.  The  United  States.  Appeal 
from  the  Court  of  Claims.  Argued  November  13,  1911. 
Decided  December  4,  1911.  Per  Curiam.  Judgment  af- 
firmed. UnitedState8y.Hein8zen,20&V. S.d70.  Mr. Ed- 
ward  S.  Hatch^  Mr.  Vincent  P.  Donihee  and  Mr.  Walter  F. 
Welch  for  the  appellants.  The  Attorney  General  and  The 
Solicitor  General  for  the  appellee. 


No.  148.  William  Baird,  Plaintiff  in  Error,  v. 
Allen  P.  Howison  et  al.  In  error  to  the  Supreme  Court 
of  the  State  of  Alabama.  Motion  to  dismiss  submitted 
December  4,  1911.  Decided  December  11,  1911.  Per 
Curiam.  Dismissed  for  the  want  of  jurisdiction.  Detvey 
V.  Des  Moines,  173  U.  S.  193, 198,  and  cases  cited;  Haire  v. 
Rice,  204  U.  S.  291,  301 ;  Thomas  v.  Iowa,  209  U.  S.  258; 
WaterS'Pierce  Oil  Co.  v.  Texas,  212  U.  S.  112,  118;  Good- 
rich  V.  Ferris,  214  U.  S.  71,  79.  Mr.  Alexander  M.  Garber 
for  the  plaintiff  in  error.  Mr.  John  P.  TiUman  for  the 
defendant  in  error. 


No.  306.  C.  L.  Van  Sice,  Appellant,  v.  The  Ibex 
Mining  Company.  Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit.  Motion  to  dis- 
miss or  afl&nn  submitted  December  11,  1911.  Decided 
December  18, 1911.  Per  Curiam.  Dismissed  for  the  want 
of  jurisdiction.  Bagley  v.  General  Fire  Extinguisher  Com- 
pany, 212  U.  S.  477;  Macfadden  v.  United  States,  213  U.  S. 
288,  293 ;  Pope  v.  Louisville,  New  Albany  &c.  Railway  Com- 
pany, 173  U.  S.  573,  577,  and  cases  cited.  Mr.  Edwin  H. 
Park  for  the  appellant.  Mr.  Charles  Cavender  and  Mr.  Ger^ 
aid  Hughes  for  the  appellee. 
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No.  106.  WiLSON-MoLiNE  Buggy  Company,  Plaintiff 
IN  Error,  v.  C.  B.  E.  Hawkins.  In  error  to  the  Supreme 
Court  of  the  State  of  Kansas.  Submitted  for  the  plaintiff 
in  error  December  11, 1911.  Decided  December  18,  1911. 
Per  Cvriam.  Judgment  reversed-  International  Textbook 
Company  v.  Pigg,  217  U.  S.  91.  Mr.  Almon  W.  Bulkley 
and  Mr.  C.  E.  Mare  for  the  plaintiff  in  error.  No  appear- 
ance for  the  defendant  in  error. 


No.  114.  The  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  Plaintiff  in  Error,  v. 
The  State  of  Indiana.  In  error  to  the  Supreme  Court  of 
the  State  of  Indiana.  Argued  and  submitted  December  15, 
1911.  Decided  December  18,  1911.  Per  Curiam.  Judg- 
ment affirmed  with  costs.  Chicago,  R.  I.  &  Pac.  Ry.  Co. 
V.  Arkansas,  219  U.  S.  453.  Mr.  Samuel  0.  Pickens  and 
Mr.  Lawrence  Maxwell  for  the  plaintiff  in  error.  Mr.  James 
Bingham,  Mr.  Martin  M.  Hugg  and  Mr.  Thomas  M.  Honan 
for  the  defendant  in  error. 


No.  — .  Original.  Ex  parte:  In  the  Matter  op  Louis 
Cella  et  al..  Petitioners.  Motion  for  leave  to  file  sub- 
mitted December  18,  1911.  Decided  January  9,  1912. 
Motion  for  leave  to  file  petition  for  writ  of  prohibition 
denied.  Mr.  Howard  Taylor,  Mr.  A.  S.  Worthington  and 
Mr.  Charles  L.  Frailey  for  the  petitioners.  The  Attorney 
General,  The  Solicitor  General,  Mr.  Clarence  R.  Wilson 
and  Mr.  Henry  S.  Rohbins  opposing. 


No.  674.  The  Bornn  Hat  Company,  Plaintiff  in 
Error,  v.  The  United  States.    In  error  to  the  Circuit 
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Court  of  the  United  States  for  the  Southern  District  of 
New  York.  Motion  to  aflBrm  submitted  January  9,  1912. 
Decided  January  15,  1912.  Per  Curiam.  Judgment 
aflKrmed  on  the  authority  of  Wilson  v.  United  StateSf  221 
U.  S.  361 ;  Dreier  v.  United  States,  221  U.  S.  394;  American 
Tobacco  Company  v.  Werckmeister,  207  U.  S.  284,  302; 
Hale  V.  Henkelf  201  U.  S.  43,  and  cause  remanded  to  the 
District  Coiut  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York.  Mr.  Ahram  I.  Elkus  for  the  plaintiff 
in  error.  The  Attorney  General  and  The  Solicitor  General 
for  the  defendant  in  error. 


No.  803.  William  Andebson  and  Robert  Babbt, 
Partners,  etc..  Plaintiffs  in  Error,  v.  The  Inhab- 
itants OF  THE  City  of  Bordentown,  N.  J.  In  error  to 
the  Court  of  Errors  and  Appeals  of  the  State  of  New  Jersey. 
Motion  to  dismiss  submitted  January  9,  1912.  Decided 
January  15,  1912.  Per  Curiam.  Writ  of  error  dismissed 
for  the  want  of  jurisdiction.  St.  Paul  &c.  R.  R.  Co.  v. 
County  of  Todd,  142  U.  S.  282;  St.  Paul  Gas  Light  Co.  v. 
St.  Paul,  181  U.  S.  142;  New  Orleans  Water  Works  Co.  v. 
Louisiana,  185  U.  S.  336,  350,  and  cases  cited;  Hamblin 
V.  Western  Land  Co.,  147  U.  S.  531 ;  FarreU  v.  O'Brien,  199 
U.  S.  89,  100;  Los  Angeles  Farming  &  Milling  Co.  v.  Los 
Angeles,  217  U.  S.  217,  226.  Mr.  E.  A.  Armstrong  for 
the  plaintiffs  in  error.  Mr.  Frederic  D.  McKenney,  Mr.  J. 
Spalding  Flannery  and  Mr.  WiUiam  Hilz  for  the  defend- 
ant in  error. 


No.  65.  Eugene  M.  Thayer,  Plaintiff  in  Error, 
t;.  Eliza  M.  Schaben  et  al.  In  error  to  the  Supreme 
Court  of  the  State  of  Kansas.  Argued  for  the  plaintiff  in 
error  January  19,  1912.    Decided  January  22,  1912.    Per 
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Curiam.  Writ  of  error  dismissed  for  want  of  jiirisdiction. 
California  National  Bank  v.  Thomas,  171  U.  S.  441; 
Appleby  V.  Buffalo,  221  U,  S.  524,  529.  Mr.  Charles  H. 
Pegler,  Mr.  Arthur  J.  Eddy  and  Mr.  Emil  C.  Wetten  for 
the  plaintiff  in  error.  Mr.  Fred  S.  Jackson  for  the  de- 
fendants in  error. 


No.  554.  Horace  Chase,  Indivtoually  and  as  Ad- 
ministrator, ETC.,  Plaintiff  in  Error,  v.  Leonard  H. 
Phillips  and  Samuel  C.  Lawrence,  Trustees.  In  error 
to  the  Supreme  Judicial  Court  of  the  State  of  Massa- 
chusetts. Motion  to  dismiss  or  aflSrm  submitted  Jan- 
uary 22, 1912.  Decided  February  19, 1912.  Per  Curiam. 
Dismissed  for  the  want  of  jurisdiction.  FarreU  v.  O^Brien, 
199  U.  S.  89, 100;  San  Francisco  v.  ItseU,  133  U.  S.  65;  Em- 
pire  StaU'Idaho  Mining  Co.  v.  Hanley,  205  U.  S.  225,  235- 
236;  Chase  v.  Phillips,  216  U.  S.  616.  Mr.  Richard  Y. 
FitzOerald  for  the  plaintiff  in  error.  Mr.  J.  L.  Thomdike 
Und  Mr.  E.  R.  Thayer  for  the  defendants  in  error. 


No.  — .  Original.  Ex  parte:  In  the  Matter  of 
Matthias  Radin,  Petitioner.  Submitted  March  4, 
1912.  Decided  March  11,  1912.  Motion  for  leave  to  file 
a  petition  for  a  writ  of  habeas  corpus  denied.  Mr.  Harry 
Levor  for  the  petitioner. 


No.  198.  Walter  E.  Meters,  Trustee,  etc..  Plain- 
tiff IN  Error,  v.  A.  Samuels  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  Ohio.  Argued  March  8, 
1912.  Decided  March  11, 1912.  Per  Curiam.  Dismissed 
for  want  of  jurisdiction.    The  Missouri  &  Kansas  Inter-- 
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urban  Railway  Company  v.  The  City  of  Olathe,  Kansas, 
222  U.  S.  185,  187,  and  cases  cited.  Mr.  John  G.  White, 
Mr.  Amos  Burl  Thompson  and  Mr.  W.  B.  Sanders  for  the 
plaintiff  in  error.  Mr.  Francis  J.  Wing  and  Mr.  Nathan 
Loeser  for  the  defendants  in  error. 


No.  185.  Benjamin  F.  Roselle,  Plaintiff  in  Ebbor, 
V.  The  Commonwealth  of  Virginia.  In  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of  Virginia.  Ar- 
gued March  4, 1912.  Decided  March  18, 1912.  Judgmrat 
aflSrmed  with  costs  by  a  divided  court.  Mr.  Daniel  Har- 
mon, Mr.  Homan  W.  Walsh  and  Mr.  John  T.  Evans  for  the 
plaintiff  in  error.  Mr.  Samuel  W.  WiUiams  for  the  de- 
fendant in  error. 


No.  972.  Warren  Ozro  Kyle  et  al.,  etc.,  Appel- 
lants, V.  John  C.  Hammond  et  al.  Appeal  from  the 
United  States  Circuit  Court  of  Appeals  for  the  First 
Circuit.  Motion  to  dismiss  or  aflSrm  submitted  March  11, 
1912.  Decided  March  18,  1912.  Per  Curiam.  Dismissed 
for  the  want  of  jurisdiction.  Mr.  Warren  Ozro  Kyle  for 
the  appellants.    Mr.  HoUis  R.  Bailey  for  the  appellees. 


Decisions  on  Petitions  for  Writs  of  Certiorari  from 
October  9,  1911,  to  March  31,  1912. 

No.  619.  The  iETNA  Life  Insurance  Company,  Pe- 
titioner, V.  John  T.  Moore,  Administrator,  etc.  Octo- 
ber 23, 1911.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit 
granted.    Mr.  George  S.  Jones  and  Mr.  Malcolm  D.  Jones 
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for  the  petitioner.    Mr.  Minter  Wiwberlyy  Mr.  Jesse  C. 
Harris  and  Mr.  Alexander  Akerman  for  the  respondent. 


No.  633.  Thb  Rubber  Tire  Wheel  Company  et  al., 
Petitioners,  v.  The  Goodyear  Tire  &  Rubber  Com- 
pany. October  23,  1911.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  granted.  Mr.  Lawrence  MaxweU,  Mr.  Charles 
W.  StapleUm,  Mr.  Frederick  P.  Fish,  Mr.  Paul  A.  Staley 
and  Mr.  Border  Bawmarij  for  the  petitioners.  Mr.  H.  A. 
Tovlmin  for  the  respondent 


No.  670.  The  Prudential  Insurance  Company  of 
America,  Petitioner,  v.  John  T.  Moore,  Administra- 
tor,. ETC.  October  23,  1911.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  granted.  Mr.  Edward  D.  Duffield  for  the 
petitioner.  Mr.  Minter  Wimherlyy  Mr.  Jesse  C.  Harris  and 
Mr.  Alexander  Akerman  for  the  respondent. 


No.  802.  The  George  N.  Pierce  Company,  Peti- 
tioner, V.  Wells,  Fargo  &  Company.  October  23>  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  George  E.  HamiUon,  Mr.  John  W.  Yerkes  and  Mr.  John 
J.  HamiUon  for  the  petitioner.  Mr.  Charles  W.  Pierson 
and  Mr.  WiUiam  W.  Green  for  the  respondent. 


No.  603.  Haw  Moy,  Petitioner,  v.  Hart  H.  North, 

COBIMISSIONER  OF  IMMIGRATION,  ETC.     October  23,  1911. 

Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  Cony 
M.  Stadden  for  the  petitioner.  The  Attorney  General,  The 
Solicitor  General  and  Mr.  Aseistant  Attorney  General  Harr 
for  the  respondent. 


No.  604.  Hoc  Choy,  Petitionbk,  v.  Hart  H.  North, 
CoBiMissiONER  OF  IMMIGRATION,  ETC.  October  23,  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  Corry 
M.  Siadden  for  the  petitioner.  The  Attorney  General  for 
the  respondent. 


No.  605.  Charles  D.  Henderson,  Petitioner,  v. 
Pennsylvania  Railroad  Company.  October  23,  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  Stat^ 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied. 
Mr.  James  F.  Campbell  for  the  petitioner.  Mr.  Frederic  D. 
McKenney,  Mr.  John  Spalding  Flannery  and  Mr.  WiUiam 
HUz  for  the  respondent. 


No.  610.  Jesse  Watson,  as  Trustee,  etc.,  Pbti^ 
tioner,  v.  European  American  Bank.  October  23, 
191 1 .  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Clayton  J.  Heermance  for  the  petitioner.  Mr.  Philip 
AshJUm  RoUina  and  Mr.  Alfred  Adame  Wheat  for  the 
respondent. 


No.  620.  Johnson  Educator  Food  Company,  Peti- 
tioner, V.  Sylvanus  Smith  &  Company  (Incorporated). 


• 
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October  23,  1911.  Petition  for  a  writ  of  certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia  denied. 
Mr,  WiUiam  A.  Madeod  and  Mr.  Henry  Calver  for  the 
petitioner.    No  appearance  for  the  respondent. 


No.  621.  Frank  C.  Marrin,  Petitioner,  v.  The 
United  States.  October  23,  1911.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied.  Mr.  Jackson  H.  RalsUMf 
Mr.  F.  L.  Siddons  and  Mr.  William  E.  Richardson  for 
the  petitioner.  The  Attorney  General,  The  Solicitor  Gen- 
eral  and  Mr.  Assistant  Attorney  General  Harr  for  the  re- 
spondent. 


No.  622.  John  I.  McDuffee,  Trustee,  et  al.,  Peti- 
tioners, V.  Hestonville,  Mantua  &  Fairmont  Pas- 
senger Railway  Company  et  al.  October  23,  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied. 
Mr.  Thomas  F.  Sheridan,  Mr.  Clifton  B.  Edwards  and 
Mr.  Joseph  C.  Fraley  for  the  petitioners.  Mr.  Charles 
Neave  and  Mr.  Frederick  P.  Fish  for  the  respondents. 


No.  629.  Edward  Enders,  Petitioner,  v.  The  United 
States.  October  23,  1911.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  denied.  Mr.  Frank  R.  Reid  and  Mr.  John 
T.  Evans  for  the  petitioner.  The  Attorney  General,  The 
SolioUor  General  and  Mr.  Assistant  Attorney  General  Harr 
for  the  respondent. 
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No.  630.  Henry  Hinn,  Petitioner,  v.  The  United 
States.  October  23,  1911.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Ck)urt  of  Appeals  for 
the  Seventh  Circuit  denied.  Mr.  Frank  R.  Reid  and  Mr. 
John  T.  Evans  for  the  petitioner.  The  Attorney  General, 
The  Solicitor  General  and  Mr.  Assistant  Attorney  General 
Harr  for  the  respondent. 


No.  634.  James  N.  Alsop,  Petitioner,  v.  John  Con- 
way ET  AL.  October  23,  1911.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  denied.  Mr.  George  W.  Jolly  for  the 
petitioner.    Mr.  WiUiam  T.  Ellis  for  the  respondents. 


No.  643.  Charles  E.  Hamilton,  as  Receiver,  etc., 
Petitioner,  v.  Ferdinand  L.  Loeb.  October  23,  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit  denied.  Mr.  Fredr 
erick  L.  Siddons  for  the  petitioner.  Mr.  John  G.  Johnson 
and  Mr.  Abraham  Israel  for  the  respondent. 


No.  663.  The  Title  Guaranty  A  Security  Company, 
Petitioner,  v.  The  United  States,  to  use  op  General 
Electric  Company.  October  23,  1911.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied.  Mr.  James  RusseU 
Soley  and  Mr.  Russell  H.  Robbins  for  the  petitioner. 
Mr.  H.  B.  GUI  for  the  respondent. 
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No.  706.  The  People  op  the  State  of  New  York,  Pe- 
titioners, V.  The  Central  Trust  Company  of  New 
York  et  al.  October  23,  1911.  Petition  for  a  wrrt  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  William  A.  McQuaid 
for  the  petitioner.  Mr.  William  D.  Guthrie  and  Mr.  John 
M.  Bowers  for  the  respondents. 


No.  709.  Edward  Rimmerman  et  al.,  Petitioners, 
V.  The  United  States  of  America.  October  23,  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  Na- 
than A.  Gibson  for  the  petitioners.  The  Attorney  General 
and  The  Solicitor  General  for  the  respondent. 


No.  717.  Pressed  Steel  Car  Company,  Petitioner, 
V.  Simplex  Railway  Appliance  Company.  October  23, 
1911.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Alfred  W.  Kiddle  and  Mr.  Clarence  P.  Bums  for  the 
petitioner.  Mr.  Chas.  C.  Linthicum  and  Mr.  J.  Edgar 
Bull  for  the  respondent. 


No.  752.  William  J.  Hagadorn  et  al..  Petitioners, 
V.  Street  Grading  District  No.  60  of  Little  Rock, 
Ark.  October  23,  1911.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  U.  M.  Rose,  Mr.  W.  E. 
Hemingway  J  Mr.  G.  B.  Rose  and  Mr.  J.  F.  Loughborough 
for  the  petitioners.  No  appearance  for  the  respondent. 
vol.  ccxxiii — 46 
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No.  781.  Jacob  Yungbluth,  Petitioner,  v.  John  H. 
Slipper  et  al.  October  23,  1911.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied.  Mr.  E.  C.  MiJMon  for  the 
petitioner.    Mr.  Alfred  L.  Black  for  the  respondents. 


No.  789.  City  of  New  York,  Petitioner,  v.  The 
UNriED  States.  October  23,  1911.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Coiul;  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  Terence  Farley  and 
Mr.  WiUiam  J.  O^SvUivan  for  the  petitioner.  The  Attorney 
General  and  The  Solicitor  General  for  the  respondent. 


No.  790.  F.  A.  Garramone  et  al.,  PETrnoNBR8,"r. 
The  United  States.  October  23,  1911.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Court  of  Customs 
Appeals  denied.  Mr.  James  L.  Gerry  for  the  petitioner. 
The  Attorney  General  and  The  Solicitor  General  for  the  re- 
spondent. 


No.  792.  Henry  Heide,  Petthoner,  v.  Panatiotis 
Panoulias.  October  23,  1911.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Coiul;  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  George  WhOefield  Beto, 
Jr.,  for  the  petitioner.  Mr.  Ferdinand  E.  M.  BvJUowa  for 
the  respondent. 


No.  793.  The  Pennsylvania  Steel  Company,  Pmi- 
TioNER,  V.  Henry  M.  Susswein.  October  23, 1911.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit 
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Ck)urt  of  Appeals  for  the  Second  Circuit  denied.  Mr.  H. 
Snowden  Marshall  for  the  petitioner.  Mr.  Roger  Lewis 
and  Mr.  Branson  Wintkrop  for  the  respondent. 


No.  804.  Mabtha  Brion,  Pbtitioner,  v.  The  United 
States.  October  23, 191 1 .  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  denied.  Mr.  Elijah  N.  Zoline  for  the  pe- 
titioner. The  Attorney  General  and  Mr.  Assistant  Attorney 
General  Harr  for  the  respondent. 


No.  805.  Raymonde  Chomel,  PETmoNER,  V.  The 
United  States.  October  23,  1911.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  denied.  Mr.  Elijah  N.  Zoline 
for  the  petitioner.  The  Attorney  General  and  Mr.  Assistcini 
Attorney  General  Harr  for  the  respondent. 


No.  808.  Oceanic  Steam  Navigation  Company,  Peti- 
tioner, V.  Edith  Watkins.  October  23,  1911.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Chas.  C. 
Burlingham  for  the  petitioner.  No  appearance  for  the 
respondent. 


No.  810.  John  M.  Stone  Cotton  Mills,  Petitioner, 
V.  F.  T.  Fleitmann  et  al.,  etc.  October  23,  1911.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit 
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Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  CharU 
ton  H.  Alexander  and  Mr.  WiMam  W.  Magruder  for 
the  petitioner.  Mr.  MarceUus  Green  and  Mr.  Arthur  C. 
Rounds  for  the  respondents. 


No.  811.  The  Rubber  Tire  Wheel  Company  et  al., 
Petitioners,  v.  The  Goodyear  Tire  &  Rubber  Com- 
pany ET  AL.  October  23,  1911.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  denied.  Mr.  Lawrence  Maxwell^ 
Mr.  Frederick  P.  FUhy  Mr.  Paul  A.  Staley^  Mr.  Border 
Bowmany  and  Mr.  Chas.  W.  Stapleton  for  the  petitioners. 
Mr.  H.  A.  Tovlmin  for  the  respondents. 


No.  824.  The  Atlantic  Transport  Company,  Pe- 
titioner, V.  The  United  States.  October  23, 1911.  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr.  Wilr 
Ham  S.  Montgomery  for  the  petitioner.  The  Attorney 
General  and  Mr.  Assistant  Attorney  General  Harr  for  the 
respondent. 


No.  831.  Washington,  Alexandria  &  Mount  V;br- 
NON  Railway  Company,  Petitioner,  v.  Real  Estate 
Trust  Company  op  Philadelphia.  October  30,  1911. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit  denied.  Mr.  R. 
Walton  Moore,  Mr.  John  S.  Barbour,  Mr.  George  W.  Pepper 
and  Mr.  W.  B.  Bodine,  Jr.,  for  the  petitioner.  Mr.  Joseph 
de  F.  Junkin  and  Mr.  John  G.  Johnson  for  the  respondent 
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No.  834.  Elkins  Electric  Railway  Company,  Peti- 
tioner, V.  Western  Maryland  Railway  Company. 
October  30,  1911.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.  Mr.  Fred  BeaU  and  Mr.  W.  B.  Maxwell 
for  the  petitioner.  Mr.  George  R.  Gaither  and  Mr.  Lean  E. 
Greenbaum  for  the  respondent. 


No.  812.  Warner-Jenkinson  Company,  PErmoNBR, 
V.  The  United  States.  November  6,  1911.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  Charles  Ray 
Dean  for  the  petitioner.  The  Attorney  General  and  Mr.  As- 
sistant  Attorney  General  Denison  for  the  respondent. 


No.  842.  The  Central  Railroad  Company  of  New 
Jersey,  Owner,  etc..  Petitioner,  v.  Philadelphia  & 
Reading  Railway  Company,  Charterer,  etc.  Novem- 
ber 6,  1911.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Third  Circuit 
denied.  Mr.  James  J.  Macklin  and  Mr.  de  Lagnel  Berier 
for  the  petitioner.  Mr.  James  F.  Campbell  for  the  re- 
spondent. 


No.  827.  Charles  L.  Smith,  Owner,  etc..  Petitioner, 
V.  Cornelius  A.  Davis,  Claimant,  etc.;  and  No.  828. 
Charles  L.  Smfth  et  al..  Petitioners,  v.  Cornelius 
A.  Davis  et  al.  November  13,  1911.  Petition  for  writs 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit  denied.  Mr.  Edward  E.  Blodgett  and 
Mr.  F.  M.  Brown  for  the  petitioners.  Mr.  Edward  S. 
Dodge  for  the  respondents. 
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No.  839.  Allesandro  Bolognesi  et  al.,  Petitionebs, 
V.  The  United  States.  November  20,  1911.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  A.  S. 
OUbert  for  the  petitioners.  The  Attorney  General  and 
Mr.  Assistant  Attorney  General  Harr  for  the  respondent. 


No.  840.  Wai/teb  Baker  &  Company,  Limited,  Pe- 
titioner, V.  Nestle  &  Anglo-Swiss  Condensed  Milk 
Company.  November  20,  1911.  Petition  for  a  writ  of 
certiorari  to  the  Court  of  Appeals  of  the  District  of  Colimi- 
bia  denied.  Mr.  George  PtUnam,  Mr.  Jos.  L.  Pvlruim,  and 
Mr.  Horace  A.  Dodge  for  the  petitioner.  Mr.  James 
HamiUon  for  the  respondent. 


No.  843.  S.  C.  LiLUS,  Petitioner,  v.  The  United 
States.  November  20, 191 1 .  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied.  •  Afr.  CA(W.  H.  Boies  and  Mr.  P. 
F.  Dunne  for  the  petitioner.  The  Attorney  General,  The 
Solicitor  General  and  Mr.  B.  D.  Townsend  for  the  re- 
spondent. 


No.  845.  Colts  Patent  Fire  Arms  Manufacturing 
Company  et  al.,  Petitioners,  v.  New  York  Sportino 
Goods  Company.  November  20, 191 1 .  Petition  for  a  writ 
of  certiorari  to  the  Umted  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  W.  K.  Richardson  for 
the  petitioners.  Mr.  Edmund  Wetmore  and  Mr.  Hervey  S. 
Knight  for  the  respondent. 


No.  848.  The  Perolin  Company  op  America,  ftrn- 
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TioNER,  V.  Cotto-Waxo  Chemical  COMPANY.  Novem- 
ber 20, 191 1 .  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
denied.  Mr.  Hugh  K.  Wagner  and  Mr.  John  W.  Hill  for 
the  petitioner.     Mr.  Pavl  BakeweU  for  the  respondent. 


No.  861.  American  Trust  Company,  Trustee,  Peti- 
tioner, V.  Metropolitan  Steamship  Company  et  al. 
December  4,  1911.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  First  Cir- 
cuit denied.  Mr.  J.  Markham  Marshall  for  the  petitioner. 
Mr.  Clarence  A.  Hight  and  Mr.  WiUiafn  HaU  Beat  for  the 
respondents. 


No.  862.  Excelsior  Supply  Company  et  al..  Peti- 
tioners, V.  Weed  Chain  Tire  Grip  Company  et  al. 
December  4,  1911.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Mr.  Thomas  F.  Sheridan  for  the  peti- 
tioners. Mr.  Edward  Rector  and  Mr.  Frederick  S.  Duncan 
for  the  respondents. 


No.  873.  The  Second  Pool  Coal  Company,  Peti- 
tioner, V.  The  People's  Coal  Company.  December  11, 
1911.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied. 
Mr.  Lowrie  C.  Barton  for  the  petitioner.  Mr.  George  E. 
Shaw  for  the  respondent. 


No.  850.  City  Bank  &  Trust  Company,  Trustee, 
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Pbtitioneb,  v.  F.  W.  Wiujams  et  al,  December  18, 
1911.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Watson  B.  Robinson  for  the  petitioner.  Mr.  G.  Q. 
Hall  for  the  respondents. 


No.  886.  Jacob  Maki,  as  Administrator,  etc.,  Pe- 
titioner, V.  The  Union  Pacific  Coal  Company.  Decem- 
ber 18, 1911.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
denied.  Mr.  Wayne  C.  Williams  for  the  petitioner. 
Mr.  Maxwell  Evarts,  Mr.  N.  H.  Loomis  and  Mr.  C.  C. 
Dorsey  for  the  respondent. 


No.  756.  Thomas  E.  Ireton  et  al..  Petitioners,  v. 
Pennsylvania  Company.  January  9, 1912.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr.  OrviUe  S.  Brum- 
back  for  the  petitioner.   No  appearance  for  the  respondent. 


Nos.  891  and  892.  Loins  Cella  et  al..  Petitioners,  v. 
The  United  States.  January  9, 1912.  Petition  for  writs 
of  certiorari  to  the  Court  of  Appeals  of  the  District  of 
Columbia  denied.  Mr.  Howard  Taylor,  Mr.  A.  S.  Worth- 
ington  and  Mr.  Charles  L.  FraUey  for  the  petitioners.  The 
Attorney  General,  The  Solicitor  General,  Mr.  Clarence  R. 
Wilson  and  Mr.  Henry  S.  Robbins  for  the  respondent. 


No.  901.  Fried.  Krupp  Aktien  Gesellschaft,  Pbti- 
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TiONER,  V.  MiDVALE  Stbel  COMPANY.  January  15,  1912. 
Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied. 
Mr.  James  R.  Sheffield  for  the  petitioner,  Mr.  A.  H. 
Winterateen  for  the  respondent. 


No.  917.  Dietrich  E.  Loewe  et  al..  Petitioners,  v. 
Martin  Lawlor  et  al.  January  15,  1912.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Daniel 
Davenport  and  Mr.  Walter  Oordon  Merritt  for  the  peti- 
tioners. Mr.  AUon  B.  Parker,  Mr.  John  K.  Beach  and 
Mr.  F.  L.  MvUioUand  for  the  respondents. 


No.  919.  Jacob  Metjrer,  Petitioner,  v.  George 
Sturgiss  et  al.  January  15, 1912.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  denied.  Mr.  William  Mason  Smith 
for  the  petitioner.    Mr.  B,  M.  Ambler  for  the  respondent. 


No.  932.  Olcott  C.  Colt,  Petitioner,  v.  The  United 
States.  January  22,  1912.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Edward  S.  DuvaU,  Jr.,  for  the 
petitioner.  The  Attorney  General  and  Mr.  Assistant  At- 
torney General  Harr  for  the  respondent. 


No.  931.  Albert  B.  Cameron,  Petitioner,  v.  The 
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United  States.  January  29,  1912.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  granted.  Mr.  Howard  S.  Gans  for 
the  petitioner.  The  Attorney  General  and  The  Solicitor 
General  for  the  respondents. 


No.  938.  The  McCrum-Howell  Company,  Peti- 
tioner, V.  Pope  Automatic  Merchandising  Company 
BT  AL.  January  29, 1912.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  denied.  Mr.  Hillary  C.  Messimer  for  the 
petitioner.    No  appearance  for  the  respondent. 


No.  936.  Charles  R.  Heike,  Petitioner,  v.  The 
United  States.  February  19,  1912.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  granted.  Mr.  John  B.  Stanchfidd 
for  the  petitioner.  The  Attorney  General  and  The  SoUcUor 
General  for  the  respondent. 


No.  937.  Ernest  W.  Gerbracht,  Petitioner,  v.  The 
United  States.  February  19,  1912.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  George  M.  MackeUar 
for  the  petitioner.  The  Attorney  General  and  The  SoUcUor 
General  for  the  respondent. 


No.  942.  Gould  Storage  Battery  Company,  Peti- 
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TiONER,  V.  Electric  Storage  Battery  CoMPAi<nr.  Feb- 
ruary 19,  1912.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  WiUiam  Houston  Kenyon  for  the 
petitioner.  Mr.  Augustus  B.  SUmghUm  and  Mr.  George  S. 
Graham  for  the  respondent. 


No.  945.  Hyman  Epstein,  Petitioner,  v.  The  United 
States.  February  19,  1912.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  denied.  Mr.  Benjamin  C.  Bachrach 
for  the  petitioner.  The  Attorney  General  and  The  So- 
licitor General  for  the  respondent. 


No.  948.  Frank  N.  Thomas,  Petitioner,  v.  Conrad 
H.  Matthiessen.  February  26, 1912.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  granted.  Mr.  Alfred  A.  Wheal  and 
Mr.  Philip  A.  Rawlins  for  the  petitioner.  Mr.  Arthur  C. 
Rounds  for  the  respondent. 


No.  867.  Ben  Blanchard  et  al..  Petitioners,  v.  G. 
W.  Ammons  et  al.  February  26,  1912.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied.  Mr.  Elias  S.  Clark 
for  the  petitioners.  Mr.  John  W.  Griggs  and  Mr.  Martin 
Conboy  for  the  respondents. 


No.  951.  Charles   Becker,    Petitioner,    v.   D.   T. 
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Humphrey  et  al.  February  26,  1912.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  John  A. 
SchvUz  for  the  petitioner.  No  appearance  for  the  re- 
spondents. 


No.  961.  Alphonsb  Dufaue  and  Eva  Dufaur,  Peti- 
tioners, V.  The  United  States.  February  26,  1912. 
Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  A.  B.  Browne,  Mr.  Burton  Hanson  and  Mr.  Otis  H. 
Waldo  for  the  petitioners.  The  Attorney  General  and  The 
Solicitor  General  for  the  respondent. 


No.  963.  Walter  Baker  &  Company,  Limited,  Peti- 
tioner, V.  Sidney  C.  Gray  et  al.  February  26,  1912. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Coiui;  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
Frank  F.  Reed  for  the  petitioner.  Mr.  Dorr  Raymond  Cobb 
for  the  respondents. 


No.  975.  The  Model  Bottling  Machinery  Com- 
pany, PETrnoNER,  V.  Anheuser-Busch  Brewing  Asso- 
CLA.TION.  February  26,  1912.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  denied.  Mr.  Hugh  K.  Wagner  for  the 
petitioner.    Mr.  Charles  C.  LirUhicum  for  the  respondent. 


No.  980.  WiLUAM  A.   Pierce,   PETmoNBR,  v.  The 
United  States  op  America.    February  26,  1912.    Peti- 
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tion  for  a  writ  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  denied.  Mr.  A.  S.  WorthingUm  for 
the  petitioner.  The  Attorney  General  and  Mr.  Assistant 
Attorney  General  Harr  for  the  respondent. 


No.  981.  William  Adler,  Petitioner,  v.  The  United 
States.  February  26,  1912.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  E.  D.  Saunders,  Mr.  Charles 
Rosen,  Mr.  J.  D.  Rouse,  Mr.  William  Grant  and  Mr.  Gus- 
tdve  Lemle  for  the  petitioner.  The  Attorney  General  and 
The  Solicitor  General  for  the  respondent. 


No.  985.  Mitchell  Coal  &  Coke  Company,  Peti- 
tioner, V.  Pennsylvanla.  Railroad  Company.  Febru- 
ary 26, 1912.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Coiut  of  Appeals  for  the  Third  Circuit 
denied.  Mr.  George  S.  Graham  for  the  petitioner.  No 
appearance  for  the  respondent. 


No.  969.  Thaddetts  Davids  Company,  Petitioner,  v. 
CoRTLANDT  I.  Davids  et  al.,  ETC.  March  4, 1912.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  granted.  Mr.  W. 
P.  Preble  for  the  petitioner.  No  appearance  for  the  re- 
spondents. 


No.  772.  Fred  J.  Bliss,  Petitioner,  v.  The  Washoe 
Copper  Company  et  al.    March  4,  1912.    Petition  for  a 
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writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  granted.  Mr.  Robert  E. 
Clinton,  Mr.  Caleb  M.  Sawyer  and  Mr.  Hannis  Taylor  for 
the  petitioner.  Mr.  John  Garber,  Mr.  James  M.  Beck  and 
Mr.  L.  0.  Evans  for  the  respondents. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERA- 
TION BY  THE  COURT  FROM  OCTOBER  9, 
1911,  TO  MARCH  31,  1912. 

No.  819.  The  United  States  of  America,  Plaintiff 
IN  Error,  v.  American  Druggist  Syndicate.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York.  October  9,  1911.  Docketed  Mid 
dismissed  on  motion  of  Mr.  Charles  J.  Murphy  for  the 
defendant  in  error.    No  one  opposing. 


No.  94*  The  Illinois  Central  Railroad  Company, 
Plaintiff  in  Error,  v.  The  United  States.  In  error 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit.  October  9,  1911.  Dismissed,  on  motion  of 
Mr.  Edmund  F.  Traime  for  the  plaintiff  in  error.  Mr.  Ed- 
mund F.  Trabae,  Mr.  John  C.  Doolan  and  Mr.  AttiUa 
Cox,  Jr.,  for  the  plaintiff  in  error.  The  Attorney  General 
for  the  defendant  in  error. 


No.  16.  CuDAHY  Packing  Company,  Plaintiff  in 
Error,  v.  C.  E.  Denton,  as  Secretary  of  State  of  the 
State  of  Kansas.  In  error  to  the  Supreme  Court  of 
the  State  of  Kansas.    October  9,  1911.     Dismissed  per 
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stipulation  of  counsel.  Mr.  Alexander  New  and  Mr.  Edwin 
A.  Krauthoff  for  the  plaintiff  in  error.  Mr.  Fred  S.  Jack- 
son for  the  defendant  in  error. 


No.  55.  Grants  Pass  Land  &  Water  Company, 
Appellant,  v.  The  City  of  Los  Angeles.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  California.  October  9,  1911.  Dismissed 
per  stipulation  of  coimsel.  Mr.  Oscar  A.  Trippet  for  the 
appellant.    Mr.  Leslie  R.  Hewitt  for  the  appellee. 


No.  143.  WiLLLAJd     A.     GUNTER,     Jr.,     PhAl^mFF     IN 

Error,  v.  Evans  Hinson  et  al.  In  error  to  the  Supreme 
Court  of  the  State  of  Alabama.  October  9,  1911.  Dis- 
missed with  costs,  on  motion  of  counsel  for  the  plaintiff 
in  error.  Mr.  W.  A.  Gunter  for  the  plaintiff  in  error. 
No  appearance  for  the  defendants  in  error. 


No.  270.  Herbert  S.  Hadley  et  al..  Petitioners, 
V.  Arthur  C.  Huidekoper.  On  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.  October  9,  1911.  Dismissed  per  stipulation  of 
counsel.  Mr.  Elliott  W,  Major  and  Mr.  John  M.  Atkinson 
for  the  petitioners.  Mr.  John  L.  Thomas  and  Mr.  Reginald 
S.  Huidekoper  for  the  respondent. 


No.  302.  The    Mutual    Benefit    Life    Insurance 
Company,  Plaintiff  in  Error,  v.  Susan  M.  Morgan 
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BT  AL.,  AS  Surviving  Trustees,  etc.  In  error  to  the 
Supreme  Court  of  the  State  of  New  York.  October  9, 
1911.  Dismissed  per  stipulation  of  counsel.  Mr.  Charles 
L.  Frailey  for  the  plaintiff  in  error.  Mr.  Norris  Morey 
for  the  defendants  in  error. 


No.  358.  Jesse  L.  Carlton  et  al.,  Plaintiffs  in 
Error,  v.  Frank  W.  Rushing,  Judge,  etc.,  et  al.  In 
error  to  the  Supreme  Court  of  the  State  of  Oklahoma. 
October  9,  1911.  Dismissed  with  costs,  on  motion  of 
counsel  for  the  plaintiffs  in  error.  Mr.  Amos  L.  Beaty  and 
Mr.  WiUiam  H.  H.  Clayton  for  the  plaintiffs  in  error. 
Mr.  WiUiam  A.  Collier  for  the  defendants  in  error. 


No.  366.  William  Lewin  et  al.,  as  the  Lewin  Scrap 
Iron  Company,  Plaintiffs  in  Error,  v.  Kate  Caspar, 
Administratrix,  etc.  In  error  to  the  Supreme  Court 
of  the  State  of  Kansas.  October  9,  1911.  Dismissed  per 
stipulation  of  counsel.  Mr.  Jules  C.  Rosenberger  for  the 
plaintiffs  in  error.  Mr.  Henry  L.  AUen  for  the  defendant 
in  error. 


No.  522.  C.  A.  Tilles,  Appellant,  v.  E.  F.  Regen- 
HARDT,  United  States  Marshal,  etc.,  et  al.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri.  October  9,  1911.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  appellant.  Mr.  Henry 
S.  Priest  for  the  appellant.  The  Attorney  General  for  the 
appellees. 
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No.  330.  The  United  States  op  America,  Plaintiff 
IN  Error,  v.  St.  Louis  National  Stock  Yards.  In  error 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit.  October  18,  1911.  Judgment  aflSrmed  per 
stipulation,  on  motion  of  Mr.  SolicUar  General  Lehmarm 
for  the  plaintiff  in  error.  The  Attorney  General  for  the 
plaintiff  in  error.  Mr.  Lviher  M.  Walter  for  the  defendant 
in  error. 


No.  200.  Russell  B.  Herriman,  Appellant,  v.  C.  T. 
Elliot,  United  States  Marshal,  etc.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California.  October  19, 1911.  Death  of  appel- 
lant suggested  by  Mr.  Henry  F.  Woodard,  counsel  for  ap- 
pellant, and  case  abated.  Mr.  A.  A.  Bimey  and  Mr.  Henry 
F.  Woodardf  for  the  appellant.  The  Attorney  General  for 
the  appellee. 


No.  468.  Warner  Valley  Stock  Company,  Plaintiff 
in  Error,  t;.  J.  L.  Morrow  and  W.  H.  Cooper.  In  error 
to  the  Supreme  Court  of  the  State  of  Oregon.  Novem- 
ber 1,  1911.  Dismissed  without  costs  to  either  party,  per 
stipulation,  on  motion  of  Mr.  A.  M.  Crawford  for  the  de- 
fendants in  error.  Mr.  James  B.  Kerr  for  the  plaintiff  in 
error.    Mr.  A.  M.  Crawford  for  the  defendants  in  error. 


No.  35.  Bias  Ausina  Pi,  Plaintiff  in  Error,  v.  The 
United  States.  In  error  to  the  Supreme  Court  of  the 
Philippine  Islands.  November  1,  1911.  Dismissed  pur- 
suant to  the  tenth  rule.  Mr.  A.  B.  Browne,  Mr.  Alex. 
Briitan,  and  Mr.  W.  A.  Kincaid  for  the  plaintiff  in  error. 
The  Attorney  General  for  the  defendant  in  error. 
VOL.  ccxxiii— 47 
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No.  301.  J.  A.  ScRiVBN  Company,  Appellant,  v. 
Ferguson-McKinnby  Dry  Goods  Company.  Appeal 
from  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit.  November  6,  1911.  Dismissed  for  the 
want  of  jurisdiction,  per  stipulation  to  abide  decision  in 
case  No.  299,  on  motion  of  Mr.  George  W.  Winstead  for 
the  appellee.  Mr.  Arthur  v.  Briesen  for  the  appellant. 
Mr.  George  W.  Winstead  for  the  appellee. 


No.  369.  Western  Union  Telegraph  Company, 
Plaintiff  in  Error,  v.  The  State  of  Minnesota.  In 
error  to  the  Supreme  Court  of  the  State  of  Minnesota. 
November  7,  1911.  Dismissed,  per  stipulation,  clerk's 
costs  to  be  paid  by  the  plaintiff  in  error.  Mr.  Rome  G. 
Brown  and  Mr.  Chas.  S.  Albert  for  the  plaintiff  in  error. 
Mr.  George  T.  Simpson  for  the  defendant  in  error. 


No.  82.  Banks  Law  Publishing  Co.,  Appellant, 
V.  Tnt  Lawyers'  Cooperative  Publishing  Company. 
Appeal  from  the  United  States  Circuit  Court  of  Api>eiJs 
for  the  Second  Circuit.  November  9,  1911.  Dismissed, 
per  stipulation,  each  party  to  pay  its  own  costs  in  this 
court.  Mr.  WiUiam  Hepburn  Rv^sseiU  for  the  appellant 
Mr.  Frank  F.  Reed,  Mr.  Edmund  S.  Rogers  and  Mr.  Fredr 
erick  F.  Church  for  the  appellee. 


No.  59.  John  C.  Hamilton,  Plaintiff  in  Error,  i^. 
John  A.  Roebling's  Sons  Company  et  al.  In  error 
to  the  Supreme  Court  of  the  State  of  Ohio.  November  9, 
1911.    Dismissed  with  costs  pursuant  to  the  tenth  rule. 
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Mr.  George  Hoadly  for  the  plaintiff  in  error.    No  appear- 
ance for  the  defendants  in  error. 


No.  62.  Dorset  Caktbr  et  al.,  Appellants,  v.  J. 
George  Wright,  Commissioner,  etc.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma.  November  10,  1911.  Dismissed 
with  costs,  pursuant  to  the  tenth  rule.  Mr.  Wm.  H. 
Robeson  for  the  appellants.  No  appearance  for  the  ap- 
pellee. 


No.  58.  American  Railroad  Company  of  Porto 
Rico,  Appellant,  v.  Central  San  Christobal.  Appeal 
from  the  District  Court  of  the  United  States  for  Porto 
Rico.  November  13,  1911.  Dismissed  with  costs,  pursu- 
ant to  the  sixteenth  rule,  on  motion  of  Mr.  Henry  P.  Blair 
for  the  appellee.  Mr.  Francis  H.  Dexter  for  the  appellant. 
Mr.  Henry  P.  Blair  for  the  appellee. 


No.  592.  Catherine  Lehman  et  al.,  Plaintiffs  in 
Error,  v.  The  State  of  Indiana  on  the  Relation  of 
Charles  W.  Miller,  Attorney  General.  In  error  to 
the  Appellate  Court  of  the  State  of  Indiana.  Novem- 
ber 4,  1911.  Dismissed  with  costs,  on  motion  of  counsel 
for  the  plaintiffs  in  error.  Mr.  Ferdinand  Winter  for  the 
plaintiffs  in  error.  Mr.  Thomas  M.  Honan,  for  the  de- 
fendant in  error. 


No.  67.  H.  L.  Denoon  et  al..  Plaintiffs  in  £^or, 
r.  The  Tax  Title  Company  OF  Richmond.   In  error  to  the 
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SuiH:>eme  Court  of  Appeals  of  the  State  of  Virginia.  No- 
vember 14,  1911.  Dismissed  with  costs,  pursuant  to  the 
tenth  rule.  Mr.  S.  S.  P.  PaUeaan  for  the  plaintiffs  in 
error.    No  appearance  for  the  (Mendant  in  error. 


No.  78.  The  United  States  Bx  REL.  Louis  F.  Allardt, 
AppEUiAKT;  V.  Matthew  J.  Long,  Criminal  Sheriff,  etc. 
Appeal  from  the  Circuit  Court  of  the  United  States  fer 
the  Eastern  District  of  Louisiana.  November  16,  1911. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr.  WU- 
liam  Qrant  for  the  appelant.  Mr.  St.  Clair  Adams  and 
Mr.  Albert  D.  Henriquez,  Jr.,  for  the  appellee. 


No,  136.  The  Tbiritort  of  New  Mexicx)  ex  rbl. 
Ora  Butler  Meece,  Appellant,  v.  Ira  A.  Abbott, 
Amocute  Justice,  ETC.  Aj^ieal  from  the  Supreme  Court 
of  the  Territory  of  New  Mexico.  December  4,  1911. 
Dismissed  with  costs,  on  motion  of  counsel  for  the  appe- 
lant. Mr.  NeiU  B.  Fidd  fw  the  appellant.  No  appear- 
ance for  the  appellee. 


No.  450.  Frank  A.  McCumber  et  al..  Appellants, 
V.  Alva  A.  Nicholson  et  al.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 
Iowa.  December  4,  1911.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  appellants.  Mr.  Benjamin  I. 
Salinger  for  the  appellants.  Mr.  George  Cossom  for  the 
appellees. 


No.  788.  The  Pullman  CoBtPANT,  Plaintiff  IN  Ebrob, 
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V.  Daisy  B.  Calder«  In  error  to  the  Sujn^eme  Court  of 
the  State  of  South  Carolina.  December  4,  1011.  Dis- 
missed with  costs,  per  stipulation.  Mr.  W.  Huger  Fibh 
Simons  for  the  plainti£f  in  error.  Mr.  J.  P.  Kennedy 
Bryan  for  the  defendant  in  error. 


No.  91.  Thb  Municipal  Council  of  San  Juan  bt  al., 
AppbUiAMTb,  v.  Joes  £.  Sau>ana  bt  al.  A|)p6al  Irom 
the  Supreme  Court  of  Porto  Rico.  December  7>  1011. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr.  C. 
M.  Boerman  for  the  s^pellants.  No  appearance  f<M*  the 
appdlees. 


No.  142.  Thb  Western  Union  Telegraph  Company^ 
Plaintipf  in  Error,  v.  Henry  Gibbs.  In  error  to  the 
Circuit  Court  of  Nelson  County,  State  of  Virginia.  De- 
cember 12,  1011.  Dismissed  with  costs,  on  motion  of 
counsel  iar  the  plaintiff  in  error.  Mr.  Henry  D.  Estabrook, 
Mr.  George  H.  Fearons  and  Mr.  Francis  Raymond  Slark 
for  the  plaintiff  in  error.  No  appearance  for  the  defendant 
in  error. 


No.  101.  Bettie  Lioon  et  al.,  Appellants,  v.  Doug- 
las H.  Johnston  et  al.  Appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit.  Decem- 
ber 12, 1011.  Dismissed  with  costs,  pursuant  to  the  tenth 
rule.  Mr.  Webster  BaUinger  for  the  ai^Uants.  No  ap- 
pearance for  the  appellees. 


No.  105.  Paul  H.  Katz,  Appellant,  v.  Matthew  3. 
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Long,  Criminal  Shsriff,  etc.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana.  December  13,  1911.  Dismissed  with  costs, 
pursuant  to  the  tenth  rule.  Mr.  James  J.  McLaughlin 
for  the  appellant.  Mr.  St.  Clair  Adams  and  Mr.  Albert  D. 
Henriquez,  Jr.y  for  the  appellee. 


No.  110.  J.  A.  ScRiVBN  Company,  Appellant,  v. 
Edward  Morris  et  al..  Trading  as  Morris  &  Company. 
Appeal  from  the  United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit.  December  14,  1911.  Dismissed 
with  costs,  piursuant  to  the  tenth  rule.  Mr.  Arthur  v. 
Briesen  and  Mr.  George  W.  Case,  Jr.y  for  the  appellant. 
Mr.  Edgar  H.  Oans  and  Mr.  W.  Calvin  Chesnut  for  the 
appellees. 


No.  116.  James  Vaughan,  Plaintiff  in  Error,  v. 
Lydia  Starr  Tabor.  In  error  to  the  Supreme  Court  of 
the  State  of  Michigan.  December  15,  1911.  Dismissed 
without  costs  to  either  party,  per  stipulation.  Mr.  Wil- 
liam L.  Carpenter  for  the  plaintiff  in  error.  Mr.  Herschd 
H.  Hatch  for  the  defendant  in  error. 


No.  117.  James  Vaughan,  Plaintiff  in  Error,  v. 
Lydia  Starr  Tabor.  In  error  to  the  Supreme  Court  of 
the  State  of  Michigan.  December  15,  1911.  Dismissed 
without  costs  to  either  party,  per  stipulation.  Mr.  WUUam 
L.  Carpenter  for  the  plaintiff  in  error.  Mr.  Herschd  H. 
Hatch  for  the  defendant  in  error. 
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No.  229.  Chicago,  Burlington  &  Qthncy  Railway 
Company,  Plaintiff  in  Error,  v.  Charles  A.  Hamilton. 
In  error  to  the  Supreme  Court  of  the  State  of  Iowa. 
December  18,  1911.  Dismissed  with  costs,  on  motion  of 
counsel  for  the  plaintiff  in  error.  Mr.  Hale  Holden  for  the 
plaintiff  in  error.  No  appearance  for  the  defendant  in 
error. 


No.  126.  Thb  Cieneguita  Copper  Company,  Appel- 
lant, V.  Thomas  Parish,  Jr.,  et  al.  Appeal  from  the 
Supreme  Coiurt  of  the  Territory  of  Arizona.  December  18, 
1911.  Dismissed  with  costs,  pursuant  to  the  tenth  rule. 
Mr.  Eugene  S.  Ives  for  the  appellant.  Mr.  John  F.  Wihan 
and  Mr.  WdUer  Bennett  for  the  appellees. 


No.  144.  The  Belt  Railway  Company  of  Chicaqo, 
Petitioner,  v.  The  United  States.  On  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit.  December  19, 1911.  Dismissed  pur- 
suant to  the  tenth  rule.  Mr.  WiUiam  J.  Henley  and 
Mr.  WiUiam  L.  Reed  for  the  petitioner.  The  Attorney 
General  and  The  Solicitor  General  for  the  respondent. 


No.  275.  The  American  Sugar  Refining  Company, 
Plaintiff  in  Error,  v.  The  United  States.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  December  21,  1911.  Dismissed, 
on  motion  of  counsel  for  the  plaintiff  in  error.  Mr.  James 
M.  Beck  for  the  plaintiff  in  error.  The  Attorney  General 
and  The  Solicitor  General  for  the  defendant  in  error. 
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No.  587.  The  United  States,  Plaintipp  in  Error, 
V.  Robert  Jamieson.  In  error  to  the  Circuit  Court  of  \he 
United  States  for  the  Southern  District  of  New  YorL 
January  9,  1912.  Dismissed  on  motion  of  Mr.  ScUeitcr 
General  Lehmann  for  the  plaintiff  in  error,  and  cause  re- 
manded to  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  The  Attorney  GeneNi 
for  the  plaintiff  in  error.  Mr.  George  Whitefield  Betts,  Jr., 
for  the  defendant  in  error. 


No.  829.  W.  J.  McNaughton,  Plaintifp  in  Error,  v. 
The  State  of  Georgia.  In  error  to  the  Supreme  Court 
of  the  State  of  Georgia.  January  9,  1912.  Dismissed 
with  costs,  pursuant  to  the  tenth  rule.  Mr.  WiUiam  Wai^ 
lace  Lamhdin  for  the  plaintiff  in  error.  Mr.  Thorruis  S. 
Felder  for  the  defendant  in  error. 


No.  943.  John  CHEtaOAS,  Plaintiff  in  Error,  v. 
Thomas  J.  Tynan,  Warden  of  the  Colorado  State 
Penitentiary.  In  error  to  the  Suprrane  Court  of  Uie 
State  of  Colorado.  January  22, 1912.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  Archibald  A.  Lee  for 
the  defendant  in  error.    No  one  opposing. 


No.  944.  Peter  Horons,  Plaintiff  in  Error,  v. 
TnofifAs  J.  Tynan,  Warden  of  the  Colorado  State 
Penitentiary.  In  error  to  the  Supreme  Court  of  the 
State  of  Colorado.  January  22,  1912.  Docketed  a&d  dis- 
missed with  costs,  on  motion  of  Mr.  Archibtdd  A.  Lee 
for  the  defendant  in  error.    No  one  opposing. 
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No.  278.  Board  op  Chosen  Fresholdbrs  of  the 

CoUNTlr  OP  BtJRLINGTON    BT    AL.,   APPELLANTS,    V.    ThB 

Provident  Lipb  &  Trust  Company  op  Philadelphia, 
Trustee.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey.  January  22,  1912. 
Dismissed  without  costs  to  either  party,  per  stipulation, 
and  cause  remanded  to  the  District  Court  (A  the  United 
States  for  the  District  of  New  Jersey.  Mr.  Alan  H.  Strong 
for  the  appellants.  Mr.  Samuel  Dickson  and  Mr.  Thomas 
E.  French  for  the  appellee. 


No.  168.  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  Plaintiff  in  Error,  v.  Grace 
Watson,  Administratrix,  etc.  In  error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of 
Arkansas.  January  26,  1912.  Judgment  aflSrmed  with 
costs,  but  without  interest,  per  stipulation,  and  cause 
remanded  to  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas.  Mr.  Lewis  Rhoton, 
Mr.  James  H.  Stevenson,  Mr.  Joseph  W.  Canada  and 
Mr.  E.  B.  Kinsworthy  for  the  plaintiff  in  error.  Orace 
Watson,  (pp.)  for  defendant  in  error. 


No.  167.  Bud  Brown,  Plaintiff  in  Error,  v.  The 
State  of  Texas.  In  error  to  the  Court  of  Criminal 
Appeals  of  the  State  of  Texas.  January  26,  1912.  Dis- 
mi^ed  with  costs,  pursuant  to  the  sixteenth  rule,  on  mo- 
tion of  Mr.  J.  P.  Lightfoot  for  the  defendant  in  error. 
Mr.  Charles  K.  Bell  and  Mr.  George  G.  Clough  for  the 
plaintiff  in  error.  Mr.  Jewel  P.  Lightfoot  and  Mr.  James  D. 
Walthall  for  the  defendant  in  error. 
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No.  175.  Robert  P.  Stewart  et  al.,  Appellants, 
V.  W.  W.  Mitchell  et  al.  Appeal  from  the  Circuit  C!ourt 
of  the  United  States  for  the  Western  District  of  Tennessee. 
January  29,  1912.  Dismissed  with  costs,  on  motion  of 
counsel  for  the  appellants,  and  cause  remanded  to  the 
District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Tennessee.  Mr.  CanUhera  Ewing  for  the  appd- 
lants.    Mr.  W.  C.  Caldwell  for  the  appellees. 


No.  298.  Margaret  Kopp  et  al.,  Appellants,  t^. 
Maria  Waters.  Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia.  February  19,  1912.  Dismissed 
with  costs  on  motion  of  counsel  for  the  appellants. 
Mr.  Wilton  J.  Lambert  for  the  appellants.  Mr.  Irving 
WiUiamsan  for  the  appellee. 


No.  959.  E.  E.  Taenzer  &  Company,  Petitionbr,  v. 
Chicago,  Rock  Island  &  Pacific  Railway  Company. 
February  19,  1912.  Petition  for  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit.  Dismissed  on  motion  of  counsel  for  the  petitioner. 
Mr,  CanUhers  Ewing  for  the  petitioner.  No  appearance 
for  the  respondent. 


No.  258.  The  Northern  Pacific  Railway  Company 
et  al..  Appellants,  v.  The  United  States.  Appeal  from 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  February  23,  1912.  Dismissed,  on  motion  of 
counsel  for  the  appellants.  Mr.  Charles  W.  Bunn  and 
Mr.  Charles  Donnelly  for  the  appellants.  The  Attorney 
General  for  the  appellee. 
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No.  319.  Minneapolis,  St.  Paul  &  Sault  Ste.  Mabie 
Railway  Company,  Plaintiff  in  Error,  v.  William  H. 
Ladd.  In  error  to  the  Circuit  Court  of  Rusk  County, 
State  of  Wisconsin.  February  23, 1912.  Dismissed,  with- 
out costs  to  either  party,  per  stipulation.  Mr.  John  L. 
ErdaU  for  the  plaintiff  in  error.  Mr.  Samuel  A.  Anderson 
for  the  defendant  in  error. 


No.  995.  Mary  J.  Leesnitzer  et  al..  Appellants,  v. 
Margaret  E.  Taylor  in  her  own  right  and  as  ex- 
ecutrix op  Thomas  Taylor,  Deceased.  Appeal  from 
the  Court  of  Appeals  of  the  District  of  Columbia.  Feb- 
ruary 26,  1912.  Docketed  and  dismissed  with  costs,  on 
motion  of  Mr.  J.  J.  Darlington  for  the  appellee.  No  one 
opposing. 


No.  536.  Charles  W.  McConnell,  Appellant,  v. 
George  H.  Bxtrr  et  al.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massachusetts. 
February  26,  1912.  Dismissed  with  costs,  on  motion  of 
counsel  for  appellant.  Mr.  Robert  C.  Cooley  for  the  appel- 
lant.   No  appearance  for  the  appellees. 


No.  300.  J.  A.  ScmvEN  Company,  Appellant,  v. 
Premium  Manufacturing  Company.  Appeal  from  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.  February  28, 1912.  Dismissed  for  want  of  juris- 
diction, per  stipulation,  on  motion  of  Mr.  F.  W.  Lehmann 
for  the  appellee.  Mr.  Arthur  v.  Briesen  for  the  appellant. 
Mr.  S.  L.  Swarts  for  the  appellee. 
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No.  182.  Homer  Wai/t  et  al.,  Plaintipfs  in  Erbor, 
V.  The  People  op  the  State  op  Colorado.  In  error  to 
the  Supreme  Court  of  the  State  of  Colorado.  Fd[>ruary  29, 
1912.  Dismissed  with  costs,  pursus^t  to  the  tenth  rule. 
Mr.  Robert  W.  Banynge  for  the  plaintiffs  in  error.  No 
appearance  for  the  defendants  in  «Tor. 


No.  186.  The  Washington  Water  Power  Company, 
Plaintipp  in  Error,  v.  Walter  S.  Gasiull.  In  error  to 
the  Supreme  Court  of  the  State  of  Idaho.  March  1, 1912. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr.  F. 
T.  Post  for  the  plaintiff  in  error.  Af r.  John  C.  GitUngs  and 
Mr.  Justin  MorriU  Chamberlin  for  the  defendant  in  error. 


No.  189.  Alexander  D.  McKnight,  Plaintipp  in 
Error,  v.  Robert  T.  Hodge,  SheriPp,  etc.  In  ear&r  to 
the  Supreme  Court  of  the  State  of  Washington.  March  5|» 
1912.  Dismissed  with  costs,  on  motion  of  Mr.  Lawrence 
Maxwell  for  the  plaintiff  in  error.  Af r.  Charles  D.  FtJkn 
and  Afr.  Lawrence  Maxwell  for  the  plaintiff  in  eamx. 
Mr.  J.  H.  Forney  for  the  defendant  in  error. 


No.  205.  Caroline  Lesue  Carter  Payne,  aiso 
KNOWN  AS  Mrs.  Leslie  Carter,  Plaintiff  in  EhttoR,  v. 
Anliss  E.  Heerman.  In  error  to  the  City  Court  of  tiie 
City  of  New  York,  Stat«  of  New  York.  March  7,  1912. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Afr.  Na- 
thaniel Levy  for  the  plaintiff  in  error.  Afr.  Max  D.  Joseph- 
son  for  the  defendant  in  error. 
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No.  211.   MONEYWEIGHT   SCALB    COMPANY,    PLAINTIFF 

IN  Error,  v.  Felix  C.  McBride.  Jn  error  to  the  Supreme 
Judicial  Court  of  the  State  of  Massachusettg.  March  7, 
1912.  Dismissed  with  costs,  on  motion  of  counsel  for  the 
plaintiff  in  error.  Mr.  Charles  F.  Morse  and  Mr.  John  M. 
Zane  for  the  plaintiff  in  error.  Mr.  Edmurui  A.  Whitman 
and  Mr.  Albert  H.  Meads  for  the  defendant  in  error. 


No.  429.  Perfecto  Dimaguila  and  Buenaventura 
DiMAQUUUA,  Appellants,  v.  The  International  Bank- 
ing Corporation  et  al.  Appeal  from  the  Supreme  Court 
of  the  Philippine  Islands.  March  11,  1912.  Dismissed 
with  costs,  on  motion  of  coimsel  for  the  appellants.  Mr. 
WiUiam  Henry  White  for  the  appellants.  No  appearance 
for  the  appellees. 


CASE  DISPOSED  OF  IN  VACATION. 

No.  461.  Agnbs  W.  B.  Shepard  bt  al..  Plaintiffs 
IN  Error,  v.  The  City  of  Seattle.  In  error  to  the 
Supreme  Court  of  the  State  of  Washington.  July  31, 1911. 
Dismissed  pursuant  to  the  twenty-eighth  rule.  Mr. 
Thomas  R.  Shepard  and  Mr.  Alfred  J.  Daly  for  the  plain- 
tifls  in  error.  Mr.  Harold  Preston  for  the  defendant  in 
error. 
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RIPLEY  V.  UNITED  STATES. 
UNITED  STATES  v.  RIPLEY. 

Noe.  498,  499.    Motion  to  modify  judgment,  submitted  Mardi  IS,  1912.— 
Decided  April  1, 1912.^ 

Mr.  WiUiam  H.  Robeson,  Mr.  Benjamin  Carter  and 
Mr.  F.  Carter  Pope  for  Ripley. 

Mr.  Aseiatant  Attorney  General  John  Q.  Thompson  and 
Mr.  Philip  M.  Ashford  for  the  United  States. 

April  1,  1912.    Per  Cubiam:  motion  to  modify  judg- 
ment denied. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
Monday,  April  1,  1912. 

The  Chief  Justioe  announced  the  following  order  of 
the  coiuii: 

Order:  It  is  ordered  that  rule  21^  of  the  rules  of  practice 
of  this  court  be  amended  by  adding  thereto  the  following 
section: 

8.  Every  brief  of  more  than  20  pages  shall  contain  on 
its  front  fly  leaves  a  subject  index  with  page  references, 
the  subject  index  to  be  supplemented  by  a  list  of  all  cases 
referred  to,  alphabetically  arranged,  together  with  refer- 
ences to  pages  where  the  cases  are  cited. 

1  For  opinion  ci  the  court  in  this  case  see  ante,  p.  701. 
s  For  Rule  21  see  222  U.  S.  Appendix,  p.  26. 
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ABANDONMENT. 
See  Mines  and  Mining,  1. 

ACCRETION  AND  AVULSION. 
See  Riparian  Rights. 

ACTIONS. 

1.  Against  sUUe  officers;  when  mainlainable. 

Where  a  state  officer  receives  money  for  a  tax  paid  under  duress  with 
notice  of  its  illegality,  he  has  no  right  thereto  and  the  name  of  the 
State  does  not  protect  him  from  suit.  Atchisanf  Topeka  &  Santa 
Fe  Ry.  Co,  v.  O'Connor,  280. 

2.  Same. 

Where  a  state  statute  provides  for  refunding  taxes  erroneously  paid 
to  a  state  officer,  it  contemplates  a  suit  against  such  officer  to  re- 
cover the  taxes  paid  under  protest  and  duress.    76. 
See  AoMiRAiyrY,  3,  4,  5;  Interstate  Commerce,  11; 

Congress,  Powers  of,  5;       Local  Law  (Ore.); 
Equitt,  2;  National  Banks,  1,  4; 

Injunction,  2;  Taxes  and  Taxation,  5,  6; 

United  States,  2,  3,  4. 

ACTS  OF  CONGRESS. 

Admiramt.— Act  of  June  26,  1884,  §  18,  23  Stat.  55,  c.  12  (see  Ad- 
miralty, 6):  The  San  Pedro,  365.  Rev.  Stat.,  §§  4283  et  seq.  (see 
Admiralty,  3,  4):  76. 

Chinese  Exclusion.— Acts  of  August  18,  1894,  28  Stat.  372,  c.  301, 
and  February  14,  1903,  32  Stat.  825,  c.  552  (see  Immigration,  2): 
Tang  Tun  v.  EdeeU,  673. 

Diplomatic  and  Consular  Officers. — Rev.  Stat.,  §  1709  (see  Con- 
suls, 1) :  Rocca  v.  Thompson,  317. 

District  of  Columbl^.— Act  of  February  28,  1903,  32  Stat.  909, 
c.  856,  and  act  of  February  22,  1901,  31  Stat.  767,  c.  353  (see 
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District  of  Columbia,  1):  New  York  Continental  JeweU  FUiraiwn 
Co.  V.  Didrid  of  Columbia,  253. 

FoBBioN  Commerce.— Act  of  June  20,  1906,  34  Stat  313,  c.  3442  (see 
Commerce,  2;  Waters,  3):  The  Abby  Dodge,  166. 

Immigration  Act  of  February  20,  1907,  §  19,  34  Stat.  898,  c.  1134 
(see  Immigration,  4,  6) :  UnHed  Stales  v.  Nord  Deutscher  Lloyd, 
512.  Section  36  (see  Immigration,  1) ;  United  Stales  v.  Wong  You, 
67. 

Indians.— Act  of  February  8,  1887,  24  Stat.  388,  c.  119,  and  act  of 
February  28, 1891,  26  Stat.  794,  c.  383  (see  Indians,  4) :  Fairbanks 
V.  United  States,  215.  Act  oi  January  14, 1889, 25  Stat.  642,  c.  24, 
and  act  of  April  24, 1904,  33  Stat.  589,  o.  1786  (see  Indians,  3,  4, 
5,  6):  76.  Act  of  March  3,  1893,  27  SUt.  612,  c.  209,  and  act  of 
June  7,  1897,  30  Stat.  62,  c.  3  (see  Indians,  2):  Jacob  v.  Prichard, 
200.  Act  of  July  1,  1902,  32  Stat.  716,  c.  1375  (see  Indians,  9): 
Lotoe  V.  Fisher,  95.  Act  of  April  26,  1906,  34  Stat.  137,  c  1876 
(see  Indians,  9):  lb. 

Interstate  Commerce.— Act  ci  February  4,  1887,  24  Stat.  379, 
c.  104  (see  Ai^)eal  and  Error,  5;  Interstate  Commerce,  10, 12, 13, 
14,  17;  Jurisdiction,  A  4):  Kansas  City  Southern  Ry.  Co,  v.  AJbers 
Commission  Co.,  573;  United  Stales  v.  MUler,  599.  Sections  8  and 
9  (see  Jurisdiction,  E  4) :  Galveston,  H.&S.A.  By,  Co.  v.  WaUaee, 
481.  Carmack  Am^idm^it  to  Hepburn  Act  df  June  29,  1906, 
34  Stat.  584  (see  Carmack  Amendment;  Interstate  Ounmeroe,  2, 
3):  76.  Wilson  Act  of  August  8,  1890,  26  Stat.  313,  c.  728  (see 
Interstate  Commerce,  6) :  LouisniUe  &  Nashville  R,  R,  Co,  v.  Cook 
Brewing  Co,,  70.  Employers'  Liability  Act  <A  April  22,  1908,  35 
Stat.  65,  c.  149,  as  amended  April  5,  1910,  36  Stat.  291,  c.  143 
(see  Employers'  Liability  Act):  Second  Employers*  Liability 
Cases,  1. 

Judiciary.— Rev.  Stat.,  §709  (see  Constitutional  Law,  20):  JEtna 
Life  Ins,  Co,  v.  Tremblay,  185;  (see  Jurisdiction,  A  1):  Ferris  v. 
Frohman,  424;  (see  Jurisdiction,  A  2):  Graham  v.  Gill,  643;  (see 
Practice  and  Procedure,  4):  Cedar  Rapids  Gas  Light  Co,  v.  Cedar 
Rapids,  655.  Rev.  Stat.,  §860  (see  Evidence,  4):  Powers  v. 
United  States,  303.  Act  of  March  2,  1901,  31  Stat.  953,  c.  812 
(see  Jurisdiction,  C  3):  Cuebas  v.  Cwbas,  376.  Act  of  April  12, 
1900,  31  Stat.  85,  c.  191  (see  Jurisdiction,  C  1):  76. 

Mines  and  MiNiNo.~Rev.  Stat.,  §  2324  (see  Mines  and  Mining,  2): 
Ctason  v.  MaJtko,  646. 

National  Banks.— Rev.  Stat.,  §  5136  (see  National  Banks,  6,  7,  8): 
MiUer  v.  King,  505.  Rev.  Stat.,  §  5198  (see  National  Banlm,  1, 
3) :  McCarthy  v.  First  National  Bank,  493. 

Northwest  Terrttory.— Ordinance  of  July  13, 1787, 1  Stat  62  (see 
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Emment  Domain,  1,  7;  Local  Law  [Ohio];  States,  2):  Cincinnati 
V.  Lomaville  dt  NwhrnJOe  R.  R.  Co.,  390. 

Philippine  Islands.— Act  of  July  1,  1902,  §  5,  32  Stat.  691,  c.  1369 
(see  Philippine  Islands,  1-6):  Diaz  v.  United  Staiea^  442. 

PuBuc  Lands.— Rev.  Stat.,  §452  (see  Statutes,  A  8):  Waskey  v. 
Hammer,  85.  Rev.  Stat.,  {  2396  (see  Jurisdiction,  A  2):  Graham 
V.  GUI,  643.  Act  of  June  3,  1878,  f  2,  20  Stat  89,  c.  151  (see 
Mandamus,  2):  Ness  v.  Fisher,  683. 

Railroad  Land  Grantb.— Act  of  July  27,  1866,  §§  3,  18,  14  Stat. 
292,  c.  278  (see  Public  Lands,  5) :  Uniied  States  v.  Southern  Pacific 
R.  R,  Co.,  565.  Acts  of  March  3,  1871,  §  23,  16  Stat.  573,  c.  122; 
July  27,  1866,  14  Stat.  292,  c.  278;  July  6,  1886,  24  Stat.  123, 
c.  637  (see  Public  Lands,  4):  Southern  Pacific  R.  R,  Co.  v.  United 
States,  560.  Act  of  July  6,  1886,  24  Stat.  123,  c.  637  (see  PubUc 
Lands,  5) :  United  States  v.  Southern  Pacific  R.  R.  Co.,  565. 

Tariff  Act  of  March  3, 1883,  22  Stat.  488,  c.  121  (see  Customs  Law, 
4):  Latimer  v.  United  States,  501.  Act  of  July  24,  1897,  30  Stat. 
151,  c.  11  (see  CHistoms  Law,  4):  Latimer  v.  United  States,  501; 
(see  GJustoms  Law,  10,  13):  United  States  v.  Citroen,  407.  Act  of 
July  24,  1897,  30  Stat.  151,  c.  11  (see  Chistoms  Law,  6):  United 
States  V.  Baruch,  191. 

Territories.— Rev.  Stat.,  §  1857  (see  Mines  and  Mining,  2):  Clason 
V.  Matko,  646. 

ADMIRALTY. 

1.  Libel  in;  sufficienaj  of  averments. 

Where  the  act  of  Congress,  under  which  forfeiture  is  sought,  does  not 
apply  to  t«Titorial  waters,  the  libel  must  av^  that  the  acts  were 
done  outside  of  the  territorial  limits  of  any  State.  The  Atby 
Dodge,  166. 

2.  Libel  in;  amendment  of  . 

Under  the  circumstances  of  this  case  it  is  proper  to  allow  the  C]rovern- 
ment  to  amend  the  libel  to  present  a  case  within  the  statute  as 
construed  in  this  opinion.    (The  Mary  Ann,  8  Wheat.  389.)    lb. 

3.  Limitation  of  liability;  exdusiveness  of  proceeding  for. 

The  limited  liability  proceedings  under  §§  4283  et  seq,.  Rev.  Stat.,  is 
in  its  nature  exclusive  of  any  separate  suit  against  an  owner  on 
account  of  the  ship.  The  monition  which  issued  after  surrender 
and  stipulation  for  value  requires  every  person  to  assert  his  claim 
m  that  case.    The  San  Pedro,  365. 

4.  Limitation  of  liability;  estdusiveness  of  proceeding  for. 

One  having  a  claim  for  salvage  against  a  vessel  whose  owners  have  in- 

voL.  ccxxiii— 48 
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stituted  proceedings  under  §§4283  et  seq,,  Rev.  Stat.,  cannot 
proceed  in  admiralty  in  a  separate  suit,  and  must  prove  his  daim 
in  the  limited  liability  proceeding.    lb. 

5.  LimUatum  of  lidbUUy  proceeding;  monitum  as  injundum  agmnd 

proceedings  in  other  courts  on  daims  against  vessel  owners. 
The  issuing  of  an  injunction  in  the  limited  liability  proceeding  is  not 
necessary  to  stop  proceedings  in  other  courts  on  claims  against  the 
vessel  or  its  owners.  Power  to  grant  an  injunction  exists  under 
§  4283,  Rev.  Stat.,  but  when  the  procedure  required  by  rule  54 
has  been  fdlowed,  the  monition  itself  has  the  effect  of  a  8tatut<n7 
injunction.  (Providence  <fc  N,  V.  Steamship  Co.  v.  HiU  Mfg.  Co., 
109  U.S.  678.)    lb. 

6.  Limited  liability  proceedings;  claims  included  in. 

Under  §§  4283,  4284,  Rev.  Stat.,  as  amended  by  §  18  of  the  act  of 
June  26,  1884,  23  Stat.  55,  c.  12,  any  and  all  debts  and  liabilities 
of  the  owner  inciured  on  account  of  the  ship  without  his  privity 
or  fault  are  included  in  the  limited  liability  proceeding,  induding 
claim  for  salvage  after  collision.  (Richardson  v.  Harmon^  222 
U.S.  96.)    lb. 

7.  Frfty-fowrth  rule;  chjed  not  to  be  drfeated. 

The  manifest  object  of  the  fifty-fourth  rule  in  admiralty  cannot  be 
defeated  solely  because  its  enforcement  might  involve  expense, 
delay  or  inconvenience.    lb. 

8.  Collision;  towage;  analogy  of  daim  for^  to  one  for  repairs. 

Quare:  Whether  liability  for  towage  into  port  of  a  vrasel  after  coUiffloo 
is  a  claim  like  one  for  repairs  by  reason  of  the  collision  for  ipdiieh 
the  owners  of  the  injured  vessel  may  recover  from  guilty  cdliding 
vessel.    76. 

9.  Salvage  service;  pr^erence  of  claims  for,  quare  as  to. 

Quare:  Whether  a  highly  meritorious  salvage  service,  benefiting  alike 
the  owner  and  creditors  of  a  vessel,  is  entitled  to  preforoice  from 
the  fund.    lb. 

ADMISSION  OF  STATES. 
See  States,  1,  2. 

ALIENATION  OF  LAND. 
See  Indians,  1,  2. 
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ALIEN  IMMIGRATION  ACT. 
See  baaoKATioN,  1,  4. 

ALIENS. 
See  Immigration. 

ALLOTMENTS. 
See  Indians,  1-7. 

AMENDMENT. 
See  Admirai/tt,  2. 

AMENDMENTS  TO  THE  CONSTTTUTiON. 
Fifth,  See  Constitutional  Law,  6,  7,  14; 
Fourteenth,  See  Constitutional  Law,  7,  18; 

PuBuc  Service  Corporations,  7. 
Sixth,  See  Constitutional  Law,  5; 

Phiuppine  Islands,  5; 
Generally.  See  Evidence,  2. 

APPEAL  AND  ERROR. 

1.  From  Court  of  Claims;  rule  governing. 

The  general  rule  governing  appeals  is  applicable  to  appeals  from  the 
Court  of  Claims.     United  States  v.  Ellicott,  524. 

2.  From  Court  of  Claims;  second  decree  after  passage  of  ad  of  Congress 

appealable. 
As  after  a  decree  of  the  Court  of  Claims  in  favor  of  the  petitioner  an 
act  of  Congress  was  passed,  and  the  court  made  another  decree 
granting  the  same  relief,  the  second  decree  was  a  decision  upon  the 
effect  of  the  subsequent  l^islation,  and  an  appeal  lies  therefrom 
if  taken  within  the  time  prescribed  by  law.  Cherokee  Nation  v. 
Wkitmire,  108. 

3.  From  Court  of  Claims;  timeliness  of, 

Heldy  that  under  the  circumstances  of  this  case,  and  the  proceedings 
taken  thereon,  appellants'  appeal  was  taken  in  time.    lb, 

4.  Writ  of  error  to  state  court;  scope  of  review. 

On  writ  of  error  to  the  state  court  this  court  may  examine  the  entire 
record,  including  the  evidence,  to  determine  whether  what  pur- 
ports to  be  a  finding  of  fact  is  not  so  involved  with,  and  dependent 
upon,  questions  of  Federal  law,  as  to  be  reaUy  a  decision  thereof. 
Kansas  City  Southern  By,  Co,  v.  AWers  Commission  Co,,  573. 
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5.  Same. 

In  this  case  the  finding  of  the  state  court  as  to  a  rate  charged  by  an 
interstate  carrier  necessarily  involved  the  interpretation  and  cod- 
struction  of  the  Interstate  Commerce  Act,  and  this  court  can 
examine  the  evidence  and  ascertain  for  itself  the  validity  of  the 
rate  under  the  statute,    th. 

6.  Questwrufor  review;  to  what  extent  finding  of  citizenship  of  party  du- 

mieeedfrom  suit  reviewMe. 
Errors  assigned  as  to  finding  of  citisenship  of  a  party  dismissed  from 
the  suit  at  instance  of  appelant  are  not  here  for  review  exc^t  as 
to  the  force  and  effect  to  be  given  to  a  decree  pro  comfeseo  against 
other  defendants  before  dismissal  of  the  bill.  Cuebas  «.  Ctie6as, 
376. 

7.  Appeal  from  orier  dirnnianmg  biU  for  injvnetion;  dispoeiiion  where 

thing  sought  to  be  retrained  occomplishGi, 
Where  pending  trial  below  and  hearing  of  appeal  the  object  unsuoceBs- 
fully  sought  to  be  enjoined  has  been  accomplished — in  this  case 
the  erection  of  a  building  by  a  bank— the  only  ground  left  for 
further  prosecution  is  costs,  and  the  appeal  wiH  be  dismissed. 
Wingert  v.  First  National  Batik,  670. 

8.  Mandate;  opinion  as  part  of  , 

A  direction  in  the  mandate  that  the  court  below  proceed  in  acoc^dance 
with  the  opinion  operates  to  make  the  opinion  a  part  of  the 
mandate  as  completely  as  Uiough  set  out  at  length.  Metropolitan 
Water  Co.  v.  Kaw  Valley  District,  519. 

9.  To  Circuit  Court  of  Appeals  from  District  Court  in  habeas  corpus 

proceeding. 
Where  the  District  Court  takes  jurisdiction  and  proceeds  to  determine 
the  merits  in  a  habeas  corpus  proceeding,  the  req)ondent  can 
carry  the  case  to  the  Circuit  Court  of  Appeals.     Tang  Tvn  v. 
EdseU,  673. 

10.  From  interlocutory  order;  Court  of  Appeals  may  dirept  dismissal 
biU. 

On  appeal  from  a  mere  interlocutory  order  the  Circuit  Court  of  Ap- 
peals may  direct  the  bill  to  be  dismissed  ff  it  appeaiB  that  the 
complainant  is  not  entitled  to  maintain  his  suit.     MetropeHtat^ 
Wmter  Co.  T.  Kaw  VaUey  District,  519. 
&eCoirnBiirror  CouKT,  1;  JuDcafsnrs  ANoDacBsiB,  1; 

Exscunw  QincsBS,  1, 2;       Jubibdiction; 
iMnmcnoN,  1 ;  Mandamus,  3; 

PAACnCB  AMD  PROCBDOBf,  4,  15. 
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ARGENTINE  REPXIBUC. 

ASSIGNEES. 
See  National  Banu,  7. 

ASSUMPTION  OF  RISK. 
See  CoNORBSs,  Powbbs  of,  &. 

AVULSION. 
See  BiPABiAN  Rights,  I. 

BANKS  AND  BANKING. 
See  National  Banks. 

BONDS. 
See  Principal  and  Surbtt. 

BOUNDARIES. 
See  RiPABiAN  Ricurrs,  1,  2,  3. 

BinLDING  CONTRACTS. 
See  Contracts,  1. 

BURDEN  OF  PROOF. 
See  CoNQRBss,  Powers  of,  2; 
Contracts,  6; 
Interstate  Commerce,  3. 

CARMACK  AMENDMENT. 
ConeHtutionaHty  of. 

The  Cannack  amendment  to  the  Hepburn  act  of  June  2(^,  1906,  34 
Stat.  584,  505,  c.  3591,  is  not  unconBtitutknat.  (AOantie  Coast 
Line  V.  Rivereide  MiUs,  219  U.  S.  186.)  GaheMoHy  H.  A  S.  A.  By. 
Co,  V.  WaUaeey  481. 

See  Interstate  Commerce,  1,  2,  3; 
Jurisdiction,  £  7. 

CARRIERS. 

See  EiONsifr  Domain,  8;  Interstate  Commerce; 

Employers'  Liabiltit  Act;       Interstate  Commerce  Cqmmis- 
Ek)uiTT,  1;  won; 

States,  4. 
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CASES  DISTINGUISHED. 

American  Banana  Co,  v.  Untied  StaUi,  213  U.  S.  347,  distinguished  in 
United  States  v.  Nard  Deulscher  Uoyd,  512. 

Bailey  v.  Alabama,  211  U.  S.  452,  distinguished  in  Collins  v.  Texas,  288. 

Crain  v.  United  States,  162  U.  S.  625,  distinguished  in  Potvers  v.  United 
States,  303. 

People's  Bank  v.  Marye,  191  U.  S.  272,  distinguished  in  Oklahoma  v. 
Wells,  Fargo  dt  Co,,  298. 

Oklahoma  v.  Wells,  Fargo  <k  Co.,  223  U.  S.  298,  distinguished  in  United 
States  Express  Co.  v.  Minnesota,  335. 

Ayon  V.  Railroad  Co.,  99  U.  S.  382,  distinguished  in  Southern  Pacific 
R.  R.  Co.  V.  United  States,  560. 

Soitthem  Pacific  R.  R.  Co.  v.  United  States,  168  U.  S.  1,  distinguished 
in  United  States  v.  Southern  Pacific  R.  R.  Co.,  565. 

Texos  <fc  Pacific  Railway  v.  AWfone  Cotton  Ot/  Co.,  204  U.  S.  246,  dis- 
tinguished in  Loidsville  dt  Nashville  R.  R.  Co.  v.  Cook  Brewing 
Co.,  204  U.  S.  70;  Oalvestan,  H.  &  S.  A.  Ry.  Co.  v.  WaOace,  204 
U.  S.  481. 

CASES  FOLLOWED. 
American  Tobacco  Co.  v.  Werckmeieter,  207  U.  S.  284,  followed  in 

Bomn  Hat  Co.  v.  United  States,  713. 
Appleby  v.  Buffalo,  221  U.  S.  524,  followed  in  Thayer  v.  Schaben,  714. 
Atlantic  Coast  Line  v.  Riverside  Mills,  219  U.  S.  186,  followed  in 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wallace,  481. 
Bagley  v.  General  Fire  Extinguisher  Co.,  212  U.  S.  477,  followed  in 

Van  Sice  v.  /6ex  Mining  Co.,  712. 
BaZtoiti  V.  jffunfer,  204  U.  S.  241,  followed  in  Jacob  v.  Roberts,  261. 
BroiiTi  V.  Alton  Water  Co.,  222  U.  S.  325,  followed  in  Metropolitan 

Water  Co.  v.  Kaw  VaUey  District,  519. 
BuUfield  V.  Stranahan,  192  U.  S.  470,  followed  in  The  Abby  Dodge,  166. 
California  National  Bank  v.  Thomas,  171  U.  S.  441,  followed  in  Thayer 

V.  Schaben,  714. 
Chase  v.  Phillips,  216  U.  S.  616,  followed  in  Chase  v.  Phillips,  715. 
Chicago,  Milwaukee  A  St.  P.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167,  fol- 
lowed in  Lincoln  Gas  A  Electric  Light  Co.  v.  Lincoln,  349. 
Chicago,  R.  I.  &  Pac.  Ry.  Co.  v.  Arkansas,  219  U.  S.  453,  followed  in 

Pittsburgh,  C,  C.  A  St.  L.  Ry.  Co.  v.  Indiana,  713. 
Claflin  V.  Houseman,  93  U.  S.  130,  followed  in  Second  Employer^  Ua-^ 

biUty  Cases,  1. 
Coyle  V.  Oklahoma,  221  U.  S.  559,  followed  in  Cincinnati  v.  Louimlk 

A  Nashville  R.  R.  Co.,  390. 
Z>(md  Kaufman  A  Sons  Co.  v.  iSmtfA,  216  U.  S.  610,  followed  m  Yeung 

How  V.  North,  705;  Cassidy  v.  Colorado,  707;  /.  i4.  iScriwn  Co.  v. 
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Rice^tix  Dry  Goods  Co,,  708;  Beecham  v.   United  StcUes,  708; 

Moore  v.  New  Jersey,  709. 
Dent  V.  West  Virffinia,  129  U.  S.  114,  followed  in  Collins  v.  Teaxw,  288. 
Dev)ey  v.  Z)e«  Moines,  173  U.  S.  193,  followed  in  Baird  v.  Howison,  712. 
Dt(ui  V.  (/nited  /Stores,  223  U.  S.  442,  followed  in  Kansas  City  SoiUhem 

Ry.  Co.  V.  Alters  Commission  Co.,  573. 
Dorr  V.  United  States,  195  U.  S.  138,  followed  in  Beecham  v.  United 

States,  708. 
Dovmes  v.  BidtveU,  182  U.  S.  244,  followed  in  Beecham  v.  C/ni(6d  iSto/6<, 

708. 
Dreier  v.  United  States,  221  U.  S.  394,  followed  in  Bomn  Hat  Co.  v. 

United  States,  713. 
Dunton  v.  t/nited  ^Stofea,  156  U.  S.  185,  followed  in  Potvers  v.  United 

States,  SO^. 
Elder  v.  Colorado,  204  U.  S.  85,  followed  in  Cassidy  v.  Colorado,  707. 
Empire  State— Idaho  v.  Hartley,  205  U.  S.  225,  followed  in  CAa«e  v. 

PhiUips,  715. 
-&w««w  V.  5o«««,  150  U.  S.  361,  followed  in  Quincy,  O.  <fe  i^.  C.  R.  R. 

Co.  V.  Shohoney,  705. 
-&X  parte  Mirzan,  119  U.  S.  584,  followed  in  Matter  of  Olasgow,  709. 
Farffo  V.  fTarl,  193  U.  S.  490,  followed  in  Oklahoma  v.  Wells,  Fargo  <fc 

Co.,  298. 
FarreU  v.  O'Brien,  199  U.  S.  100,  followed  in  Yeung  How  v.  ATortA,  705; 

Cassidy  v.  Colorado,  707;  7.  A.  Scriven  Co.  v.  Rice-Stix  Dry  Goods 

Co.,  708;  Beecham  v.  t/nited  iStote«,  708;  Moore  v.  iVaw;  /eracy,  709; 

Chicago,  R.  I.  dt  P.  Ry.  Co.  v.  Bradbury,  711;  Anderson  v.  Inhabi- 
tants of  Bordentovm,  714;  CAose  v.  Phillips,  715. 
Fett«  V.  Murphy,  201  U.  S.  123,  followed  in  Afoore  v.  New  Jersey, 

709. 
Foni7  Yue  Ting  v.  C/nited  5tote«,  149  U.  S.  698,  followed  in  Yeung  How 

V.  NoHh,  705. 
FrenchrGlenn  Live  Stock  Co.  v.  Stringer,  185  U.  S.  47,  followed  in 

Graham  v.  GiU,  643. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Texas,  210  U.  S.  217,  followed  in 

Oklahoma  v.  TTeite,  Fargo  &  Co.,  298. 
GarJIeW  V.  Goldsby,  211  U.  S.  249,  followed  in  Lowe  v.  Fisher,  95. 
Gorzoi  V.  -Rioa  de  Rubio,  209  U.  S.  284,  followed  in  Sherman  v.  Goodwin, 

711. 
(?aOTcre«  v.  C/nited  States,  220  U.  S.  338,  followed  in  Diaz  y.  United 

States,  442. 
Gibbons  v.  O^den,  9  Wheat.  1,  followed  in  Philadelphia  Co.  v.  Stimson, 

605. 
Giles  V.  Tcostey,  193  U.  S.  146,  foUowed  in  Quincy,  0.  dt  K.  C.  R.  R. 

Co.  V.  Shohoney,  705. 
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Giknan  v.  Pkiladdpkia,  3  WaU.  713,  Mowed  in  PkOaddpUa  Co.  v. 

SHmaon,  605. 
Gampers  v.  Bvck*  Stove  A  Range  Co,,  221  U.  S.  418,  followed  in  /n  re 

Merehanta'  Siot^  dt  Grain  Co.,  639. 
Goodrich  v.  Ferris,  214  U.  S.  71,  followed  in  Baird  v.  Howimm,  713. 
GrafUm  v.  l/ntted  StaUe,  206  U.  S.  333,  followed  in  Boecham  v.  C/nited 

States,  708. 
Grat^  V.  BrignardeUo,  1  Wall.  627,  followed  in  Cuebas  v.  CKe6a<,  376. 
Haire  v.  Rice,  204  U.  S.  291,  followed  in  Baird  v.  Howison,  712. 
HoZe  V.  fibers,  152  U.  S.  554,  followed  in  Gaar,  ScoU  &  Co.  v.  Shannon, 

468. 
Hale  V.  Henkel,  201  U.  S.  43,  foUowed  in  Hendridcs  v.  C/mfod  States, 

178;  Bomn  J^a<  Co.  v.  United  States,  713. 
Hamblin  v.  TTeseem  Land  Co.,  147  U.  S.  531,  followed  in  Anderson  v. 

/nAa6»tonl8  o/  Bordentown,  714. 
Hannibal  Bridge  Co.  v.  C/nited  ^toies,  221  U.  S.  194,  fdlowed  in  Tang 

Tun  V.  Edsell,  673. 
Honnts  DisHlHng  Co.  v.  Baltimore,  216  U.  S.  285,  followed  in  Cotf»0r  v. 

Smaltz,  710. 
HatMni  V.  Mankichi,  190  U.  S.  197,  foUowed  in  Beecham  v.  C/mtod 

States,  708. 
Hemdon  v.  Chicago,  R.  I.  A  P.  Ry.  Co.,  218  U.  S.  135,  followed  in 

Mercantile  Trud  Co.  v.  Texas  A  Pacific  Ry.  Co.,  710. 
Idaho  A  0.  Land  Improvement  Co.  v.  Bradbury,  132  U.  S.  509,  foUowed 

in  Sherman  v.  Goodwin,  711. 
In  re  Lincoln,  202  U.  S.  178,  followed  in  Matter  of  Glasgow,  700. 
International  Textbook  Co.  v.  Pigg,  217  U.  S.  91,  fdlowed  in  Wilson- 

Moline  Buggy  Co.  v.  Hawkins,  713. 
Kansas  City  Southern  Ry.  Co.  v.  AU)ers  Commission  Co.,  223  U.  S.  573, 

followed  in  United  States  v.  Miller,  599;  Cedar  Rapids  Gas  Light 

Co.  V.  Cedar  Rapids,  655. 
JCerM  V.  Bank,  218  U.  8.  281,  followed  in  MiUer  v.  King,  505. 
Kingman  v.  IFestem  M/^.  Co.,  170  U.  S.  675,  followed  in  United  States 

V.  EUicoU,  524. 
LecrfAe  V.  Thomas,  207  U.  S.  93,  followed  in  Quiney,  0.  A  K.  C.  R.  R. 

Co.  V.  Shohoney,  705. 
Los  Angeles  Farming  A  Milling  Co.  v.  Los  Angeles,  217  U.  8.  217, 

followed  in  Anderson  v.  Inhabitants  of  Bordentown,  714. 
LouievUle  A  Nasheille  R.  R.  Co.  v.  Mottley,  211  U.  a  149,  fdlowed  in 

Bryan  v.  Bliss-Cook  Oak  Co.,  705;  Bryan  v.  Layman,  706;  Bryan  v. 

Bagndl,  706;  Aider  v.  Bliss^ook  Oak  Co.,  706;  Afoeer  v.  Layman, 

707. 
Loioe  V.  Fisi^,  223  U.  S.  95,  fdlowed  in  Cherokee  Nation  v.  ITAthRfne, 

108. 
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Ltdher  v.  BordeUf  7  How,  1,  followed  in  Pacific  States  Telephcme  A 

Telegraph  Co,  v.  Oregm,  118. 
McCready  v.  Virginia,  94  U.  S.  301,  followed  in  The  Abby  Dodge,  166. 
Macfadden  v.  United  States,  213  U.  S.  288,  followed  in  Bryan  v.  Bliss- 
Cook  Oak  Co.,  705;  Bryan  v.  Layman,  706;  ^on  v.  Bagnett,  706; 

Aider  V.  Bliss-<!ook  Oak  Co.,  706;  Mo«r  v.  Layman,  707;  Van 

i9iee  v.  Ibex  Mining  Co.,  712. 
Markham  v.  r/ni(ed  iSto(M,  160  U.  S.  319,  foUowed  in  Hendricks  v. 

l/nitod  iStoies,  178. 
Matter  of  Christensen  Engineering  Co.,  194  U.  S.  458,  foUowed  in  In  re 

Merchants*  Stock  it  Orain  Co.,  639. 
Mi^Bowri  A  Kansas  Inter.  Ry.  Co.  v.  OMhe,  222  U.  S.  185,  foUowed  in 

Meyers  v.  Samvds,  715. 
Mitchell  V.  Overman,  103  U.  S.  62,  followed  in  Cuebas  v.  Citfboa,  376. 
Mvtual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  291,  followed  in  Chicago, 

R,  I.  A  P.  Ry.  Co.  V.  Bradbury,  711. 
Nebraska  v.  lotva,  143  U.  S.  359,  followed  in  PkUadeipkia  Co.  v.  Stim- 

Mm,  605. 
i^eti?  Or2ean«  TToter  Works  Co.  v.  Louwiona,  185  U.  S.  336,  foUowed  in 

Anderson  v.  Inhabitants  of  Bordentawn^  714. 
Oakes  v.  l/ni^  iSto^,  172  Fed.  Rep.  304,  foUowed  in  Fairbanks  v. 

United  States,  215. 
Ontario  Land  Co.  v.  Yardy,  212  U.  S.  152,  foUowed  in  Ontario  Land  Co. 

V.  Witfang,  543. 
Pocijic  /Stores  Telephane  A  Telegraph  Co.  v.  Oregon,  228  U.  8.  118, 

foUowed  in  Kieman  v.  Portland,  151. 
Potton  V.  l/ntted  ^States,  159  U.  S.  503,  foUowed  in  Latimer  v.  UnUed 

States,  501. 
Penr^lvama  v.  Wheeling  Bridge  Co.,  18  How.  421,  foUowed  in  PhJUa^ 

delphia  Co.  v.  SUmson,  605. 
PAe/ps  V.  McDonald,  99  U.  S.  298,  foUowed  in  Philadelphia  Co.  v. 

iS^imson,  605. 
Pope  V.  Louisnlle,  N.  A.  Ac.  Ry.  Co.,  173  U.  9.  573,  foUowed  in  Pope 

V.  /6«x  Mining  Co.,  712. 
Providence  A  N.  Y.  Steamship  Co.  v.  Hitt  3f/i^.  Co.,  109  U.  S.  578, 

foUowed  in  The  San  Pedro,  365. 
Rassmussen  v.  l/ni^  iSto^,  197  U.  S.  520,  foUowed  in  Beecham  v. 

l/nOed  iStote^,  708. 
Richardson  v.  Harmon,  222  U.  S.  96,  foUowed  in  T^  /Son  Pedro, 

365. 
£t^Yi«  y.  United  /Stated,  199  U.  S.  547,  f<rflowed  in  Matter  qf  Glasgow, 

709. 
Rcbb  v.  ConnoOy,  111  U.  S.  637,  foUowed  in  Olibfestm,  H.  A  S.  A.  By. 

Co.  V.  Wallace,  481. 
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Ryan  v.  Railroad  Company,  99  U.  S.  382,  foDowed  in  United  States  v. 

Southern  Pacific  R.  R,  Co,,  565. 
St.  Paul  Gas  Light  Co.  v.  St.  Paul,  181  U.  8.  142,  followed  in  Andermm 

V.  Inhabitants  of  Bordentoum,  714. 
St.  Paul  dtc.  R.  R.  Co.  v.  County  of  Todd,  142  U.  S.  282,  followed  in 

Anderson  v.  Inhabitants  of  Bordentoum,  714. 
San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  fdlowed  in 

Lincoln  Gas  A  Electric  Light  Co.  v.  Lincoln,  349. 
San  Francisco  v.  Itsell,  133  U.  S.  65,  followed  in  Chase  v.  Phillips,  715. 
SMemmer  v.  Buffalo  Ac.  Ry.  Co.,  205  U.  S.  1,  and  220  U.  S.  590,  fol- 
lowed in  Chicago,  R.  I.  A  P.  Ry.  Co.  v.  Bradbury,  711. 
Seeberger  v.  Castro,  153  U.  S.  32,  followed  in  Latimer  v.  United  States, 

501. 
Simon  v.  Craft,  182  U.  S.  427,  followed  in  Jacob  v.  RoberU,  261 ;  Moore 

V.  iVeu?  Jersey,  709. 
Southern  Pacific  R.  R.  Co.  v.  (7nt^  iStotes,  168  U.  S.  1,  followed  in 

Southern  Pacific  R.  R.  Co.  v.  United  States,  560. 
Southern  Ry.  Co.  v.  United  States,  222  U.  S.  20,  followed  in  Chicago, 

R.  I.  dt  P.  Ry.  Co.  V.  Bradbury,  711. 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445,  followed  in  Lowe  v.  Fisher, 

95. 
Terry  v.  ATuterson,  96  U.  S.  628,  followed  in  CoUier  v.  SmaUe,  710. 
7A6  Mary  Ann,  8  Wheat.  389,  followed  in  The  Abby  Dodge,  166. 
Thomas  v.  /otwi,  209  U.  S.  258,  followed  in  Batrd  v.  Howison,  712. 
Trono  v.  United  States,  199  U.  S.  521,  fdlowed  in  Beecham  v.  United 

States,  708. 
7i4dber  v.  United  States,  151  U.  S.  164,  followed  in  Powers  v.  United 

States,  303. 
Tum«r  V.  New  York,  168  U.  S.  90,  followed  in  CoUier  v.  Smoltz,  710. 
Tunning  v.  iVcu^  Jersey,  211  U.  S.  Ill,  fdlowed  in  Moore  v.  iVni?  Jersey, 

709. 
l/ni^  iSto(e«  v.  Delaware  A  Hudson  Co.,  213  U.  S.  366,  followed  in 

The  Abby  Dodge,  166. 
United  Stales  v.  Heinszen,  206  U.  S.  370,  followed  in  Struckmann  v. 

United  States,  712. 
r/ni^  iStofes  v.  Jones,  109  U.  S.  519,  followed  in  Cincinnati  v.  Louis- 
ville A  Nashville  R.  R.  Co.,  390. 
Wallace  v.  Adams,  204  U.  8.  415,  followed  in  Lowe  v.  Fw^er,  95. 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  8. 112,  followed  in  Quiney,  0.  A 

K.  C.  R.  R.  Co.  V.  Shohoney,  705;  Batrd  v.  Howison,  712. 
Weir  V.  Rountree,  216  U.  8.  607,  followed  in  Sherman  v.  Goodwin, 

711. 
TTe^e  C^u^o  i^.  /2.  Co.  y.  Chicago,  201  U.  8.  506,  followed  in  Gaar, 

ScoU  A  Co.  V.  Shannon,  468. 
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Wilson  V.  United  States,  162  U.  S.  613,  followed  in  Powers  v.  United 

States,  303. 
Wilson  V.  United  States,  221  U.  S.  361,  followed  in  Bomn  Hat  Co,  v. 

UnUed  States,  713. 

CHARTERS. 
See  Eminent  Domain,  4. 

CHEROKEE  INDIANS. 
See  Indians,  &-11. 

CHINESE. 
See  Immigration,  1,  2,  3. 

CHIPPEWA  INDIANS. 

See  Indians,  3. 

CHOSES  IN  ACTION. 
See  Eminent  Domain,  4. 

CIRCUIT  COURT  OF  APPEALS. 
See  Appeal  and  Error,  9,  10; 
Jurisdiction,  A  3;  B; 
Mandamus,  4,  5. 

CITIZENSHIP. 
See  Appeal  and  Error,  6; 
Immigration,  2,  3; 
Jurisdiction,  C. 

CIVIL  LAW. 
See  RiPAiUAN  Rights,  7,  8. 

CLASSIFICATION  FOR  REGULATION. 
See  Constitutional  Law,  14-17. 

CLASSIFICATION  OF  IMPORTS. 
See  Customs  Law. 

COLLISION  OF  VESSELS. 
See  Admiralty,  8. 
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COMMERCE. 

1.  Foreign;  right  to  carry  an;  power  of  Congress  otfer. 

The  power  of  Congress  over  foreign  oommeroe  is  complete;  no  ooe  lias 
a  vested  right  to  carry  on  foreign  commerce  with  the  United  States. 
(BuUfield  V.  Stranahan,  192  U.  S.  470.)     The  Abby  Dodge,  166, 

2.  Foreign;  power  of  Congress  to  regiUaU, 

Congress  can,  by  exertion  of  its  power  to  reguUte  (ar&gia  commeroe, 
forbid  the  importation  of  sponges  gathered  under  conditions  ex- 
pressed in  the  act  of  June  20,  1906.    lb. 

See  Congress,  Powers  op,  7. 

COMMON  CARRIERS. 
See  Congress,  Powers  of,  4, 5, 6;       Interstate  Commerce; 
Eminent  Domain,  8;  Intbbstate  Commerce  Com- 

Employers'  LiABiuTT  Act;  mission; 

Equity,  1;  States,  4. 

COMMON  LAW. 
Rules  of;  power  of  legislalure  to  change. 

A  person  has  no  property — ^no  vested  interest — ^in  any  rule  <rf  the 
common  law.  While  rights  of  property  created  by  the  common 
law  cannot  be  taken  without  due  process,  the  law  as  a  rule  of 
conduct  may,  subject  to  constitutional  limitations,  be  changed 
at  will  by  the  l^islature.  Second  Employers^  lAabUUy  Cases,  I. 
See  Congress,  Powers  of,  5; 

CoPTBIGIiT,  3,  4. 

CONDEMNATION  OF  LAND. 
See  Constitutional  Law,  3. 

CONFLICT  OF  LAWS. 
See  Employers'  Liability  Act,  4;       Mines  anp  Mining,  2; 
Indians,  1;  Philippins  Islands,  7; 

Local  Law  (Porto  Rioo,  2) ;        States,  3,  4. 

CONGRESS,  POWERS  OF. 

1.  Inaction  of  Congress;  ^ect  on  power. 

The  inaction  of  Congress  on  a  subject  within  its  power  does  not  affect 
that  power.    Second  Employers*  Liability  Cases,  1. 

2.  Foreign  commerce;  burden  of  proving  exemption  from  prohibition. 
When  Congress,  imder  its  power  to  regulate  foreign  ccmmiace,  pro- 
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hibits  the  importation  of  certain  merchandise,  it  may  cast  on  the 
one  seeking  to  bring  merchandiae  in  the  burden  of  establishing 
tliat  it  is  exempt  from  the  operation  of  the  statute.  The  Abby 
Dodge,  166. 

3.  Inditme;  ejfed  of  decrw  of  CouH  of  Clcdme  (^ 
Notwithstanding  a  decree  of  the  Court  of  Claims  determining  the 

rights  of  Indians  in  a  case  over  which  Congress  gave  the  court 
jurisdiction,  it  is  competent  for  Congress  to  deal  further  with  the 
subject.  {Stephens  v.  Cherokee  Nation,  174  U.  S.  445;  Wallace  v. 
Adame,  204  U.  S.  415.)    Loioe  v.  Fisher,  95. 

4.  IntenMe  oommeree;  regtdalion  of  rdaiions  of  common  carriers  and 

employes  engaged  in. 
Congress,  in  the  exertion  of  its  power  over  interstate  commerce,  and 
subject  to  the  limitations  prescribed  in  the  Constitution,  may 
regulate  those  relations  of  common  carriers  by  railroad  and  their 
employ^  iridch  have  a  substantial  connection  with  interstate 
commerce  and  while  both  carrier  and  employ^  are  engaged 
therein.    Second  Employers*  Ldability  Cases,  1. 

5.  IntersUUe  commerce;  power  to  change  rtdes  of  common  law. 

Under  the  power  to  regulate  relations  of  employers  and  employ^ 
while  engaged  in  interstate  commerce.  Congress  may  establish 
new  rules  of  law  in  place  of  common-law  rules  including  those  in 
regard  to  feUow-servants,  assumption  of  risk,  contributory  negli- 
gence, and  right  of  action  by  personal  representatives  for  death 
caused  by  wrongful  neglect  of  another.    76. 

6.  Interstate  commerce;  regulation  of  relations  of  employers  and  employes. 
In  reguUting  the  relations  of  employers  and  employ^  engaged  in 

interstate  commerce,  Congress  may  regulate  the  liability  of  em- 
ployers to  employes  for  injuries  caused  by  other  employes  even 
though  the  latter  be  engaged  in  intrastate  commerce.    Ih. 

7.  (her  navigation. 

Commerce  includes  navigation;  GUman  v.  Philadelphia,  3  Wall.  713; 
and  the  power  of  Congress  over  navigation  has  no  limits  except 
those  prescribed  in  the  Constitution.  (Gibbor^  v.  Ogden,  9  Wheat. 
1,  196.)    Philadelphia  Co,  v.  Stimson,  605. 

8.  Over  namgation. 

The  authmty  of  Congress  is  not  limited  to  water  as  it  flowed  at  any 
l^eoeding  time.  Alterations  in  the  course  of  a  stream  do  not 
affect  the  power  of  Congress.    76. 
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9.  Overnamgatian. 

It  18  ior  Congress  to  decide  what  shall  or  shall  not  be  deemed  in  judg- 
ment of  law  an  obstruction  to  navigation.     {Pennsykania  v. 
Wheeling  Bridge  Co.,  18  How.  421.)    76. 
See  Commerce;  Indians,  1; 

CoNSTiTUTioNAL  Law,  6,  21-25,        Navioable  Waters,  2; 

27;  States,  3,  4; 

Employers'  Liabiutt  Act,  2, 3 ;       Waters,  2. 

CONSTITUTIONAL  LAW. 
Commerce.    See  Interstate  Commerce,  19,  23,  25. 

1.  Contract  impairment;  contract  of  sale;  effed  of  eubtegtient  etatute  mak- 

ing certain  evidence  prima  facie, 
A  contract  of  sale  of  state  lands,  on  which  periodic  payments  are  to 
be  made,  with  forfeiture  in  case  of  non-payment  is  not  impaired 
by  a  subsequent  state  statute  making  the  official  entries  in  public 
records  prima  facie^  but  not  conclusive,  evidence,  of  the  validity 
of  proceedings  for  fcnieiture.    Reitler  v.  Harris,  437. 

2.  Contract  impairment;  deprivation  of  properly  withoyi  due  process  of 

law;  evidence;  validity  of  Kansas  law  of  1907,  ch.  S7S, 
The  statute  of  Eiansas  of  1907,  c.  373,  making  entries  of  d^ault  and 
proceedings  for  forfeiture  made  in  usual  course  of  business  in  the 
records  of  sales  of  school  lands  prima  faciei  but  not  conclusive, 
evidence  of  the  validity  of  forfeiture  proceedings,  is  not  uncon- 
stitutional either  as  depriving  one  who  had  previously  purchased 
lands  imder  the  act  of  1879,  c.  161,  §  2,  of  his  property  without  due 
process  of  law,  or  as  impairing  the  obligation  of  the  contract  under 
the  act  of  1879.    76. 

3.  Contract  impairmerU;  validity  of  Ohio  ad  of  1908,  §  StSS;  eminent 

domain. 
The  act  of  the  Ohio  legislature  of  1908,  §  3283,  and  the  (urdinanoe  of 
the  city  of  Cincinnati  thereunder,  condemning  a  right  of  way 
across  the  public  landing  at  Cincinnati,  are  not  imconstitutional 
as  impairing  the  obligation  of  the  contract  dedicating  the  landing 
as  a  conmion  for  the  use  and  benefit  of  the  town  forever.  Cvndnr 
nati  V.  Louisville  &  Nashville  R.  R,  Co,,  390. 

4.  Contract  within  protection  of  Constitution, 

A  dedication  of  land  as  a  common  for  use  and  benefits  of  the  town 
forever  as  shown  on  a  plan,  and  the  acceptance  by  the  town  and 
the  sale  of  lots  imder  the  plan  constitutes  a  contract  the  obliga- 
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tion  whereof  is  protected  by  the  contract  clause  of  the  Federal 
Constitution.    76.  %^ 

See  InfrGt  6; 

EmNENT  DOICAIN,  5. 

5.  Criminal  law;  right  of  accused  to  be  present  at  trial;  effect  of  volvntary 

absence. 
One  not  in  custody  cannot  avail  of  the  right  to  be  heard  so  as  to  de- 
feat the  right  of  the  Government  to  try  him  by  absenting  himself 
volimtarily  and  claiming  that  under  the  right  to  be  present  provi- 
sions ci  the  Sixth  Amendment  the  trial  cannot  proceed.  Diaz  v. 
United  States,  442. 

See  Philippine  Islands,  5,  6. 

6.  Due  process  of  law;  liberty  of  contract;  effect  to  deny,  of  prohibition  of 

agreements  in  contravention  of  act  of  Congress, 
The  power  of  Congress  to  insure  the  efficiency  of  regulations  ordained 
by  it  is  equal  to  the  power  to  impose  the  regulations;  and  prohibit- 
ing the  making  of  agreements  by  those  engaged  in  interstate  com- 
merce which  in  any  way  limit  a  liability  imposed  by  Congress  on 
interstate  carriers  does  not  deprive  any  person  of  property  with- 
out due  process  of  law,  or  abridge  liberty  of  contract  in  violation 
of  the  Fifth  Amendment.    Second  Employers*  Liability  .Cases,  1. 

7.  Due  process  and  equal  protedim  of  the  law;  gucere  as  to, 

QuoBTe:  Whether  an  element  of  the  due  process  provisions  of  the  Fifth 
Amendment  is  the  equivalent  of  the  equal  protection  provision 
of  the  Fourteenth  Amendment.    76. 

8.  Due  process  of  law;  notice  required. 

While  an  essential  element  of  due  process  of  law  is  opportunity  to  be 
heard,  a  necessary  condition  of  which  is  notice,  Simon  v.  Craft, 
182  U.  S.  427,  personal  notice  is  not  always  necessary.  (BaUard 
v.  Hunter,  204  U.  S.  241.)    Jacob  v.  RoberU,  261. 

9.  Due  process  of  law;  effed  of  service  of  process  by  publication. 

In  this  case,  held,  that  the  proceedings  for  service  by  publication  show 
siifficient  inquiry  was  made  to  ascertain  the  whereabouts  of  the 
persons  to  be  served  and  who  were  served  by  publication  under 
provisions  of  §  412  of  the  Code  of  Civil  Procedure  of  Califomia, 
and  that  due  process  of  law  was  not  denied  by  service  in  that 
manner.    76. 

10.  Due  process  and  equal  protection  of  the  law;  validity  of  Texas  statute 
of  1907  regulating  practice  of  osteopathy. 

The  Texas  statute  of  1907,  establishing  a  Board  of  Medical  Examiners, 
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•od  conditkiDS  under  which  persons  will  be  licensed  to  practise 
4     osteopathy,  does  not  deprive  (me  who  refuses  to  c^ply  for  a  license 
thereunder  of  his  property  without  due  process  of  law,  or  deny 
him  the  equal  protectioii  of  the  law.    CoUins  v.  Texas,  288. 

11.  Due  process  of  law;  effed  to  deprm,  ef  statute  rd&tm  to  emdence. 
One  is  not  deprived  of  his  property  without  due  process  of  law  by  a 

statute  makmg  entries  in  public  records  prima  faciei  but  not  con- 
clusive, evidence,  of  the  validity  of  the  proceedings  ref^red  to. 
Reitier  v.  Harris,  437. 

12.  Due  process  of  law;  effect  of  omission  of  state  court  as  denial  of. 
The  refusal  of  the  courts  of  the  State  to  consider  as  essential  to  pn>- 

^  .  ceedinga  to  foreclose  tax  liens  certain  ministerial  duties,  the 
omission  of  which  can  in  no  way  affect  the  rights  of  the  property 
hdder,  does  not  amount  to  de^pal  of  due  process  of  law.  Ontario 
Land  Co.  v.  WUfong,  543. 

13.  Due  process  of  law;  effed  of  judgment  in  proceeding  to  foredoae  tax 
Ken  under  laws  of  Washington. 

The  tax  laws  (A  the  State  of  Washington  involved  in  this  case  are 
dear  and  simple  in  their  requirements;  and  the  judgment  of  ihe 
Supreme  Court  of  that  State  attacked  in  this  suit  did  not  deprive 
plidntiff  in  error  of  his  propec^y  without  due  process  of  law, 
either  because  of  lack  of  compliance  with  the  statute  at  of  suffi- 
ciency of  notice  to  the  owner  or  description  of  the  property. 
{Ontario  Land  Co.  v.  Yordy,  212  U.  S,  152.)  76. 
See  Supra,  2; 

Executive  Officeks,  2. 

14.  Equal  protection  of  the  law;  due  process;  classification  of  raiitoad  em- 
ployes not  denial  of. 

A  classification  of  railroad  employ^,  even  if  including  all  employ^ 
whether  subjected  to  peculiar  hazards  incident  to  c^)eratian  of 
trains  or  not,  is  not  so  arbitrary  or  unequal  as  to  amount  to  denial 
of  equal  protection  of  the  laws.  Such  a  classification  does  not 
violate  the  due  process  clause  of  the  Fifth  Amendment  even  if 
equal  protection  is  an  dement  of  due  process.  Second  Employers* 
Liability  Cases,  1. 

15.  Equal  protedion  of  the  law;  effed  of  state  revenue  laws  to  deny. 

A  State  does  not  deny  equal  protection  of  the  laws  by  adjusting  its 
revenue  laws  to  favor  certain  industries.   Quong  Wing  ▼.  Ktrhen* 
"^     d<a,59. 
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16.  Equal  protection  of  the  law;  discrimination  by  State  in  carrying  out 
poHcy. 

In  carrying  out  its  policy,  a  State  may  make  discriminations  so  long 
as  they  are  not  unreasonable  or  purely  arbitrary.    76. 

17.  Equal  protection  of  the  law;  effect  to  deny,  qf  diecrimination  by  State 
in  hceneing  laundries. 

On  the  record  as  presented  in  this  case,  and  without  prejudice  to  de- 
termining the  question,  if  raised  in  a  different  way,  the  statute  of 
Montana  imposing  a  license  fee  on  hand  laundries  does  not  ap- 
pear to  be  an  unconstitutional  denial  of  equal  protection  of  the 
laws  because  it  does  not  apply  to  steam  laundries  and  because  it 
exempts  from  its  operation  laundries  not  emplo3ring  more  than 
two  women.    76. 

18.  Equal  protection  of  the  law;  effect  of  Fourteenth  Amendment  on  state 
legislation. 

The  Fourteenth  Amendment  does  not  interfere  with  state  legislation 
by  creating  a  fictitious  equality  where  there  is  a  real  difference.  76. 

19.  Equal  protection  of  the  law;  quare  as  to  effect  of  state  statute. 
Quasre:  Whether  this  statute  is  aimed  directly  at  the  Chinese,  in  which 

case  it  might  be  a  discrimination  denying  equal  protection.    76. 
See  Supra,  7,  10. 

20.  Full  faith  and  credit  dause;  applicatian  of  judgments  qf  foreign  nor 
tions  not  within. 

The  fun  faiUi  and  credit  clause  of  the  Constitution  does  not  extend 
to  judgments  of  foreign  states  or  nations,  and  imless  there  is  a 
treaty  relative  thereto  this  court  has  no  jurisdicticMi  under  §  709, 
Rev.  Stat.,  to  review  a  judgment  of  a  state  court  on  the  ground 
that  it  failed  to  give  full  faith  and  credit  to  a  judgment  of  a  court 
of  a  foreign  country,   ^tna  Life  Ins,  Co,  v.  TrembUsy,  186.   * 

Judicial  power  of  the  United  States,    See  Infra,  27. 

Self-incrimination.    See  Evidence,  1,  2. 

21.  States;  guarantee  of  repuUican  form  of  gofMrnment;  political  character 

The  enforcement  of  the  provision  in  §  4  of  Art.  IV  of  the  Constitution 
that  the  United  States  shall  guarantee  to  every  State  a  republican 
form  of  government  is  of  a  political  character  and  exclusively 
committed  to  Congress,  and  as  such  is  beyond  the  jurisdiction  of 
the  courts.    Pacific  States  Telephone  Co,  v.  Oregon,  118.    • 

22.  States;  same. 

The  provisions  of  §  4  of  Art.  IV  of  the  Constitution  do  not  authorize 

VOL,  ccxxiii — 49 
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the  judieiaiy  to  substitute  its  judgment  as  to  a  matter  pmdj 
political  to  the  judgment  of  OongreBB  oo  a  subject  committed  to 
CoDgresB.    /6. 

23.  iSfarfet;  guaraniee  cf  repvbHean  form  cf  gogernjwgjtf;  qmtiiom  of  ckar- 
ader  cf  gotemment  a  poUtieal  one. 

Padfc  SUdu  Tdephone  Co.  v.  Oreffon,  anie,  p.  118,  fdknml  to  the 
effect  that  the  detominatioQ  of  wfaetha-  the  govenmient  of  a 
State  18  r^mbtican  in  f onn  within  the  meaning  (tf  §  4  of  ArL  lY 
of  the  Constitution  is  a  political  question  within  the  jurisdictioii 
of  CongresB  and  over  ^diich  the  courts  have  no  juriscfiction. 
Kienum  v.  PorUand,  151.  • 

24.  Stales;  gtuEToniee  of  npMican  form  of  govemmetU;  dv^ 
and  nol  of  courts. 

Under  §  4  of  Art.  IV  of  the  Constitution,  it  rests  with  Congress  to 
decide  what  government  is  the  established  one  in  a  State,  and  its 
decision  is  binding  on  every  other  department  of  the  Govenmient, 
and  cannot  be  questioned  by  ihe  judiciary.  (Luther  v.  Borden^  7 
How.  1.)    Pacific  States  Tdephone  Co.  v.  Oreffon,  118. 

25.  States;  guarantee  of  republican  form  of  government;  slate  statute  re- 
pugnant tOf  not  sullied  to  attack  in  courts. 

A  statute  otherwise  constituti<Hial  cannot  be  attacked  in  the  courts 
oo  the  ground  that  it  was  adopted  in  pursuance  of  provisions  in 
the  constitution  of  the  State  which  r&ider  the  form  of  government 
of  the  State  unrepublican  in  form  within  the  ynftftntng  of  §  4  of 
Art.  IV  of  the  Cosistitution.  The  courts  have  no  jurisdiction  of 
the  question;  it  is  for  CoogresB  to  determine.    76. 

26.  Stales;  republican  form  of  government;  question  of  invalidity  <tf  stat- 

ute as  one  enacted  by  government  unrepublican  inform,  not  for  courts. 
Where  the  claim  that  one  taxed  imder  a  state  statute  is  <kprived  of 
property  without  due  process  of  law  is  not  based  on  any  inherent 
defect  in  the  law,  or  infirmity  of  power  of  State  to  levy  it,  but  on 
the  ground  that  the  government  of  the  State  is  not  r^ublican  in 
form,  the  question  is  not  within  the  jurisdicticMi  of  the  courts,    lb. 

27.  States;  republican  form  of  government;  non-interference  by  judiciary 
unth  political  department. 

The  judicial  power  of  the  United  States  will  not  be  ext^ided  so  as  to 
interfere  with  the  authority  of  Congress  or  of  the  Executive  so  as 
to  make  the  guarantee  contained  in  §  4  of  Art.  IV  of  the  Qnistitu- 
tion  one  of  anarchy  instead  of  order.  (Luther  v.  Borden,  7  How. 
1.)    Ih. 
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States;  republican  form  of  government;  question  of  character  of  gov- 
ernment a  political  one, 
'  aether  the  adoption  of  provisions  for  the  initiative  and  referendum 
in  the  constitution  of  a  State,  such  as  those  adopted  in  Oregon 
in  1902,  so  alter  the  form  of  government  of  the  State  as  to  make 
it  no  longer  republican  within  the  meaning  of  §  4  of  Art.  IV  of  the 
Constituticm,  is  a  purely  political  question  over  which  this  court 
has  no  jurisdiction.    /&. 

See  EiciNBNT  Domain,  3. 

Generally.    See  Carmack  Amendment; 

Emploters'  Liabilitt  Act,  1. 

CONSTRUCTION  OF  STATUTES. 

See  Statutes,  A. 

CONSTRUCTION  OF  TREATIES. 
5oe  Treaties. 

CONSULS. 

1.  Administration  of  effects  of  deceased  cititens  of  United  States;  conr 

struction  of  instructions  of  Secretary  of  State  as  to* 
Instaructions  of  the  head  of  a  Department  must  be  read  in  light  of  the 
statute  directly  bearing  on  the  subject;  and  so  held  that  instruc- 
tions of  the  Secretary  of  State  to  consuls  in  regard  to  administering 
effects  of  citizens  of  the  United  States  d3ring  in  foreign  lands  must 
be  read  in  the  light  of  §  1709,  Rev.  Stat.    Rocca  v.  Thompson,  317. 

2.  Administration  of  effects  of  deceased  nationals;  rights  given  by  Argen- 

tine  Treaty  of  185S, 
''Intervene  in  the  possession  and  administration  of  the  deceased''  as 
the  expression  is  used  in  the  Argentine  Treaty  of  1853,  is  to  be 
construed  as  permitting  the  consul  of  either  contracting  nation  to 
temp(»turily  possess  the  estate  of  his  national  for  the  purpose  of 
protecting  it,  before  it  comes  imder  the  jurisdiction  of  the  laws  of 
the  coimtry,  or  to  protect  the  interests  of  his  national  in  an  admin- 
istraticMi  ahready  instituted  otherwise  than  by  him.    76. 

3.  Same, 

Under  the  Argentine  Treaty  of  1853  a  consul  has  not  the  right  to  the 
original  administration  of  the  estate  of  a  deceased  national  to  the 
exclusion  (A  one  authorized  by  local  law  to  administer  the  estate. 
lb. 
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4.  Smne;  right  under  law  of  Argentine  BepubUc. 

The  l&w  of  the  Argentine  Republic,  as  brought  to  the  attention  of  this 
court,  does  not  give  to  consuls  of  foreign  countries  the  right  to 
administer  the  estates  of  deceased  nationals,  but  only  to  appoint 
an  executor,  which  appointment  is  to  be  communicated  to  the 
testamentary  judge.    Ih. 

5.  Same;  effect  of  most  favored  nation  clause  in  treaty;  quare  as  to. 
QtuBre:  Whether  the  most  favored  nation  clause  included  in  the  treaty 

wiUi  Italy  of  1878  carries  the  provisions  of  the  Argentine  Treaty 
of  1853  in  regard  to  the  administraticHi  by  consuls  of  the  estates 
of  deceased  nationals.    lb. 

6.  Same;  treaties  construed;  right  of  state  officer  upheld. 

In  Califomia,  the  public  administrator  is  entitled  to  adnainister  the 
estate  of  an  Italian  citizen  d3ring  and  leaving  an  estate  in  Cali- 
fornia, in  preference  to  the  Consul-General  of  the  Kingdom  of 
Italy;  and  so  held  aft^  construing  the  provisions  of  the  treaty  of 
1878  with  Italy,  and  that  of  1853  with  the  Argentine  R^ublic.  lb. 
See  Treatibs,  2. 

CONTEMPT  OF  COURT. 

1.  Criminal;  when  order  punitive  in  character  for  purposes  of  review. 
Where  the  Circuit  Court  enters  an  order  requiring  a  party  violating 

an  injunction  order  to  pay  a  fine  of  which  three-fourths  is  to  go  to 
the  complainant  as  compensation  for  expenses  incurred  in  prose- 
cuting the  ocmtempt  proceedings,  and  one-fourth  to  the  United 
States,  the  punitive  feature  of  the  order  is  dominant  and  fixes  its 
character  for  purposes  of  review.  In  re  Merchants*  Stock  A  Grain 
Co.,  639. 

2.  Crimiinal  and  civil  oeinUmpt  differerUioied. 

An  order  adjudging  a  party  in  contempt  for  violating  an  injunetkm  is 
remedial  when  its  purpose  is  to  indenmify  the  injured  suitor,  or 
coercively  to  secive  obedience  to  a  mandate  in  his  behalf,  and  is 
punitive  when  its  purpose  is  to  vindicate  the  authority  of  the 
court.  (Gompers  v.  Bucks  Stove  d:  Range  Co.,  221  U.  S.  418.)  lb. 
See  Jurisdiction,  B; 
Mandamus,  4,  5. 

CONTRACTS. 
1.  Law  governing. 

The  obligation  of  a  contract  depends  upon  the  law  of  tbe  State  ifhtere 
made.    Northwestern  Mui.  Life  Ins.  Co.  v.  McCue,  234. 
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2.  Bvilding;  cimfiicUng  spedfiaUums;  ejfect  on  v^ 

When  thiere  is  an  irreconcilable  conflict  between  essential  provisions 
of  a  contract  for  building  and  the  specifications,  and  the  latter 
cannot  be  ignored,  the  contract  is  void  for  uncertainty  and  un- 
enforceable.    United  StaUi  v.  EUic^,  524. 

3.  Government;  abrogation  because  of  variance  between  contract  and  specific 

calions;  right  of  recovery  for. 
Where  a  bid  has  been  accepted  for  government  work  after  the  ad- 
vertisement necessary  to  give  it  validity,  and  the  final  contract 
contains  specifications  materially  lessening  the  work  and  at 
variance  with  the  terms  of  the  contract  as  advertised,  the  con- 
tractor cannot  recover  damages  because  the  Government  abro- 
gates the  contract;  if  the  specifications  are  not  binding  on  the 
Government,  the  contract<^  has  no  basis  for  recovery,  and  if  they 
are  binding  the  contract  varies  from  the  one  advertised  for  and 
has  no  validity;  and  so  held  as  to  a  bid  for  barges  for  the  Panama 
Canal  Commission.    lb\ 

4.  Government;  right  of  contractor  to  recover  damages  accnnng  by  reason 

of  gross  mistake  and  bad  faith  of  Government  agent. 
Where  the  power  of  the  Government  over  the  contract  is  complete 
and  its  agent's  decision  is  conclusive,  a  corresponding  duty  exists 
that  the  agent's  judgment  should  be  exercised  reasonably,  and 
with  due  regard  to  the  rights  of  both  contracting  parties;  and  in 
this  case,  as  the  Court  of  Claims  has  found  that  the  agent's  de- 
cision was  a  gross  mistake  and  in  bad  faith,  the  contractor  is 
entitled  to  recover  the  damages  actually  sustained  by  him  by 
reason  thereof.    Ripley  v.  United  States,  695. 

5.  Government;  decisions  of  agent  in  charge  of  work;  necessity  cf  (Appeal 

therrfrom. 
Where  there  is  no  provision  in  the  contract  for  an  appeal  from  the 
decision  of  the  agent  in  charge,  the  contractor  does  not  have  to 
appeal  to  a  higher  officer  from  the  decision  of  the  agent  whose 
judgment  and  decision  is  expressly  made  final  by  the  contract.   76. 

6.  Government;  burden  of  proof  in  action  to  recover  damages  caused  by 

improper  decision  of  agent  in  charge. 
For  the  contractor  to  recover  damages  caused  by  an  improper  de- 
cision of  the  Government's  agent  in  charge,  the  burden  is  on  him 
and  this  court  must  base  its  decision  on  the  record.    76. 

7.  Government;  effect  of  absence  of  fraud  or  gross  miHake  on  finality  of 

decision  of  engineer  in  charge. 
Where  the  contract  provides  that  the  decisions  of  the  engineer  in  charge 
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are  final,  they  are  so  in  the  absence  of  fraud  or  gross  mistake 
implying  fraud;  and,  in  the  absence  of  a  finding  to  the  ^ect  that 
there  was  fraud,  the  contractor  cannot  recover  damages  on  the 
groimd  that  such  decisions  were  erroneous.    76. 
See  Constitutional  Law,  1-4, 6;        Insukance,  1,  2; 

District  of  Columbia,  2,  3;         Intebstate  Commebce,  1, 2, 10; 

EiONSNT  Domain,  1, 4, 5, 6, 9;       Municipal  Corporations; 

Immigration,  5;  National  Banks,  2,  4,  5. 

CONTRIBUTORY  NEGLIGENCE. 
See  Conqrbss,  Powers  of,  5. 

COPYRIGHT. 

1.  Pvblication;  performance  of  play  as;  effect  in  England;  terrUorial 

bounds  of  British  stattUe. 
Under  the  law  as  it  existed  in  1894,  after  a  play  had  been  performed  in 
England,  the  rights  of  the  owner  to  protection  against  the  unau- 
thorized production  in  England  is  only  that  given  by  the  statutes; 
but  the  deprivation  of  common-law  rights  by  force  of  the  statutes 
was  limited  by  territorial  boimds  within  which  the  statute  was 
operative.    Ferris  v.  Frohmanf  424. 

2.  Publication;  performance  of  play  as;  effect  on  commonrlaw  right, 
PubUc  representation  in  this,  or  in  another,  country  of  a  dramatic 

composition,  not  printed  and  published,  does  not  deprive  the 
owner  <A  his  common-law  right  save  by  operation  of  statute.    76. 

3.  PublicaHon;  effect  of  performance  of  play  at  common  law. 

At  eommon  law  the  public  performance  of  a  play  is  not  an  abandon- 
ment to  public  use.    lb. 

4.  Produetian  of  unprinted  and  unpublished  play;  right  of  copyist  and 

producer  of  such  play. 
The  purpose  and  effect  of  the  copyright  law  is  not  to  render  fruits  of 
piracy  secure;  and  a  copyright  does  not  protect  one  producing  a 
play  which  is  substantially  a  copy  of  an  unprinted  and  unpub- 
lished play,  the  common-law  property  right  whereof  is  in  another. 
76. 

See  Jurisdiction,  A  1. 

CORPORATIONS. 
See  Interstate  Commerce,  22,  26; 
PuBUC  Service  Corporations. 
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COTTON  FEATHERSTITCH  BRAIDS. 
See  Customs  Law,  6. 

COURT  OF  CLAIMS. 

1.  Decisions  by;  whenfxtrther  opinion  in  case  part  of  decision. 

Where  the  Court  of  Claims  has  kept  control  of  a  case  referred  to  it  by 
act  of  Congress  giving  it  jurisdiction  as  to  all  questions,  its  reply 
made  to  the  request  of  the  officer  of  the  Government  chaj*ged  with 
execution  of  its  judgment  for  further  opinion  is  to  be  regarded  as 
part  of  the  decision.    Lowe  v.  Fisher ^  95. 

2.  RoU  ofcUizenship  of  Indian  tribe;  qucere  as  to  status  asjvdidal  decree, 
Qwxre:  Whether  a  roll  of  citizenship  of  an  Indian  tribe,  made  imder 

direction  of  the  Court  of  Claims,  has  the  conclusive  effect  of  a  ju- 
dicial decree.    76. 

See  Appeal  and  Error,  1,  2, 3; 
Congress,  Powers  of,  3. 

COURTS. 

1.  Dviy  where  jurisdiction  exists. 

Existence  of  jurisdiction  in  a  court  implies  the  duty  to  exercise  it  not- 
withstanding such  duty  may  be  onerous.  Second  Employers^  Lia- 
bility Cases,  1. 

2.  State;  when  rights  under  act  of  Congress  enforceable  in. 

Rights  arising  imder  an  act  of  Congress  may  be  enforced,  as  of  right, 
in  the  courts  of  the  States  when  their  jurisdiction,  as  prescribed 
by  local  laws,  is  adequate  to  the  occasion.    76. 

3.  State;  right  to  refuse  to  enforce  act  of  Congress. 

When  Congress,  in  the  exertion  of  a  power  confided  to  it  by  the  Con- 
stitution, adopts  an  act,  it  spe^cs  for  all  the  people  and  all  the 
States,  and  thereby  establishes  a  policy  for  all,  and  the  courts  of 
a  State  cannot  refuse  to  enforce  the  act  on  ground  that  it  is  not 
in  harmony  with  the  policy  of  that  State.  (Claflin  v.  Houseman, 
93  U.  S.  130).  76. 

4.  State;  right  to  refuse  to  enforce  act  of  Congress. 

A  state  court  cannot  refuse  to  enforce  the  remedy  given  by  an  act  of 
Congress  in  regard  to  a  subject  within  the  domain  of  Congress  on 
the  ground  of  inconvenience  or  confusion.    76. 

5.  Judicial  notice  of  own  decisions. 

This  court  will  take  notice  of  its  own  decision  in  determining  the 
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rights  of  fuzety.  aad  principal  on  a  supersedeaB  bcmd  given  to 
secure  a  judgment  which  was  subsequentiy  afSrmed  by  tins  court. 
United  States  Fidelity  Co.  v.  Sandoval,  227. 

6.  Enforcement  of  invalid  hxwehy. 

Courts  sometimes  enforce  laws  which  would  be  declared  invalid  if 

attacked  in  a  different  manner.  Qwmg  Wing  v.  KirkendaU,  59. 

^See  CoNSTrrunoNAL  Law,  21-28;  Jubisdiction; 

CusTOiiB  Law,  2;  Pubuc  Lands,  7; 

Emplotsbs'  Liabiutt  Act,  5;  States,  7 ; 

IioaQRATioN,  2,  3;  Statutes,  A  2,  10; 

Interstate  Commerce  Com-  Taxes  and  Taxation, 

MISSION,  1, 2;  1. 

CRIMES. 
See  Equttt,  2. 

CRIMINAL  LAW. 

1.  Orand  jwry  proceedings;  identity  cf  defendant  and  offense. 

The  specification  of  the  identity  of  a  d^endant  and  precise  nature  of 
his  o£Fense  is  the  end,  and  not  the  beginning,  of  a  grand  jury  pro- 
ceeding. (Hale  v.  Henkel,  201  U.  S.  43.)  Hendricks  v.  United 
States,  178. 

2.  Homicide  and  assatdt  differentiated. 

A  charge  of  homicide  made  after  death  of  the  perscm  assaulted  is  not 
the  same  as  a  charge  of  the  assault  before  the  death  of  that  per- 
son.   Diaz  v.  United  States,  442. 

3.  Homicide;  when  one  in  jeopardy  for. 

One  cannot  be  put  in  jeopardy  for  the  offense  of  homicide  prior  to  the 
death  of  the  person  upon  whom  the  crime  is  committed.    lb. 

4.  Indictment;  sufficiency  of  one  good  count  to  sustain. 

Where  the  conviction  is  a  general  one,  one  good  count  is  suffici^it  to 
warrant  affirmance.  {Dunton  v.  Unit&i  States,  156  U.  S.  185.) 
Powers  V.  United  States,  303. 

6.  Jeopardy  extends  to  what  offenses. 

Jeopardy  cannot  esctend  to  an  offense  beyond  the  jurisdiction  of  the 
court  in  which  the  accused  is  tried.    Diaz  v.  United  States,  442. 

6.  Subornation  of  perjury;  indictment  for;  sufficiency  of. 

An  indictment  for  subornation  of  perjury  committed  before  a  grand 


Digitized  by  VjOOQ IC 


INDEX.  777 

jury  inquiry  into  certain  criminal  violations  of  the  law  of  the 
United  States  relating  to  the  public  lands,  disposal  of  the  same, 
and  the  unlawful  fencing  thereof,  is  not  insufficient,  as  failing  to 
set  forth  the  nature  and  cause  of  the  accusation,  because  it  does 
not  state  the  particular  matter  brought  under  inquiry.  {Mark- 
ham  V.  United  StaUs,  160  U.  S.  319.)  Hmdricks  v.  UniUd  Stales, 
178. 
See  Constitutional  Law,  5;       Iioogbation,  5,  6; 

EviDBNCB,  1-4;  Philippine  Islands,  1-4,  5. 

CUSTOMS  LAW. 

1.  Radical  departure  from  policy  of  former  tariff  acts  not  presumed. 
Congress  will  not  be  presumed  in  framing  a  tariff  act  to  have  contem- 

l^ated  a  radical  departure  from  the  policy  of  former  tariff  legisla- 
tion when  it  will  also  be  necessary  to  presume  that  Congress  in 
doing  so  also  disregarded  facts  of  the  trade.  .  UniUd  Slaies  v. 
Citroen,  407. 

2.  Reason  for  distinction  in  tariff  act  not  concern  of  court. 

The  court  is  not  concerned  with  reasons  for  a  distinction  in  the  tariff 
act, — ^it  is  enough  that  Congress  made  it.    76. 

3.  Use  of  words  in  tariff  act;  presumption  as  to. 

Congress,  in  framing  a  tariff  law,  will  be  presumed  to  use  words  of  a 
former  tariff  law  as  having  the  same  meaning  which  this  court 
has  already  given  to  them.    Latimer  v.  United  States,  501. 

4.  "  Unmanufactured  tobacco**  as  used  in  tariff  act  of  1897;  meaning  of. 
This  court,  having  held  that  "unmanufactured  tobacco"  as  used  in 

the  Tariff  Act  of  1883,  included  sweepings  of  factcHies  and  ware- 
houses used  after  importation  in  manufacturing  cigarettes  and 
stogies,  the  same  meaning  will  be  given  to  the  same  words  as 
used  in  the  Tariff  Act  of  1897.  {Seeberger  v.  Castro,  163  U.  S.  32.) 
lb, 

6.  "  Waste"  and  ^* scrap**  as  used  in  tariff  act;  meaning  of. 

''Waste"  as  used  in  a  tariff  act  generally  refers  to  remnants  and 
by-products  of  small  value  that  have  not  the  quality  or  utility 
either  of  the  finished  product  or  of  the  raw  material.  "Scrap" 
does  retain  the  name  and  quality.  {Patton  v.  United  Slaies,  159 
U.S.  503.)    lb. 

6.  Classification  of  cotton  featherstitch  braids. 

Cotton  featherstitch  braids  are  properly  assessed  at  sixty  per  centum 
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as  bnidB  imdar  the  trimmmg  sehedule,  par.  339,  and  not  at  forty- 
five  per  eentom  as  tapes  or  bindings  under  notions  sthedute, 
par.  320  of  the  Tariff  Act  of  July  24,  1807.  Uniiei  SUkt  t. 
Bonidk,  191. 

7.  Clatnfieation  ijf  artides;  pregumpUan  as  to  icae  cf  fems. 

Where  a  oooflict  which  had  existed  under  prior  tariff  acts  as  to  the  clas- 
sification of  artides  had  been  settled.  Congress  wiD  not  be  pre- 
sumed in  enacting  a  new  tariff  to  renew  the  conflict  by  not  ad- 
hering to  the  commercial  and  tariff  meaning  of  the  terms  as  it 
had  been  settled.    lb. 

8.  ClauificaMon;  examinatum  cf  artide  as  imported. 

In  order  to  produce  uniformity  in  the  impositioQ  of  duties,  the  dutiable 
classification  of  articles  imported  must  be  ascertained  by  an 
ezamination*of  the  imported  article  itsdf  in  the  condition  in  which 
it  is  impcNTted.     Uniitd  SkUes  v.  Citroen,  407. 

9.  CUudfieation;  manvfadyre  Jar  purpose  of  importation  at  lower  roU. 
A  prescribed  rate  of  duty  cannot  be  escaped  by  disguise  or  artifice;  but 

if  the  artide  imported  is  not  the  article  described  as  dutiable  at 
a  qpedfied  rate,  it  does  not  become  dutiable  under  the  deocription 
because  it  has  been  manufactured  for  the  purpose  of  being  im- 
ported at  a  lower  rate.    76. 

10.  Peads  capabie  cf  or  intended  far  stringing;  how  dutiable. 

Pearls,  unset  and  unstrung,  are  dutiable  under  par.  436  of  the  tariff 
act  of  1897  at  ten  per  centum  and  not  under  par.  4^  at  sixty 
per  centum,  because  capaUe  of,  or  intended  for,  bdng  strung  as 
aneddaoe.    lb. 

11.  Peads;  how  dutiable;  ^ed  of  drUHng. 

Tlie  fact  that  a  peari  has  been  drilled — as  is  the  case  with  more  than 
seventy-five  per  cent,  of  all  large  pearls  when  they  come  from 
the  whc^esale  ctealers — does  not  take  it  out  of  par.  436  and  make 
it  dutiable  under  par.  434  at  axty  per  centum.    lb. 

12.  Pearls  capable  of  or  intended  for  stringing;  how  dutiable. 

Aha  reviewing  provisions  of  former  tariff  acts  and  prior  derisions  in 
regard  to  pearis  and  the  duties  to  be  levied  upon  than,  hdd,  that 
pearis,  not  strung  or  set,  although  suitable  (or  being  strung  as  a 
necklace  are  not  to  be  classed  by  similitude  under  par.  434  and 
subjected  to  the  higher  duty  of  sixty  per  centum.    76. 
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13.  Pearls;  dasaificoHan  by  similitude;  presumption  against. 
Where  a  tarifiP  act,  as  that  of  1897,  provides  for  pearls  set  or  strung, 
and  for  pearls  not  strung  or  set,  it  will  not  be  presumed  that  Con- 
gress intended  to  leave  an  unenumerated  dass  of  pearls  to  be 
classed  by  similitude.    76. 

DAMAGES. 
See  CoNTRACJTS,  3,  4,  6; 
Injunction,  1,  2; 
JuBisDicnoN,  E  4. 

DEFENSES. 
^See  National  Banks,  2. 

DEPARTMENTAL  INSTRUCTIONS. 
See  Consuls,  1. 

DISTRICT  COURT. 
See  Jurisdiction,  C. 

DISTRICT  OF  COLUMBIA.' 

1.  Unum  Station  acts  of  1901  and  1903  construed. 

The  Union  Station  Act  of  February  28,  1903,  32  Stat.  009,  c.  856,  un- 
posed  larger  liabiUties  on  the  railroad  company  for  necessary 
changes  than  did  the  earlier  act  of  February  22,  1901,  31  Stat. 
767,  c.  353,  and  provided  for  the  payment  of  a  sum  of  money  to 
the  railroad  company.  The  work  contemplated  by  the  later  act 
included  material  changes  whether  within  or  outside  of  the  right 
of  way.  New  York  Continental  FiUration  Co.  v.  District  of 
Columbia,  253. 

2.  Contracts  with;  construction  of  contract  relating  to  certain  work  made 

necessary  by  Union  Station  Act. 
Under  the  contract  made  by  the  plaintiff  in  this  case  with  the  District 
of  Columbia  for  the  latter  to  make  the  necessary  changes,  the 
District  is  entitled  to  be  paid  for  all  the  work  outside  of,  as  well 
as  within,  the  railroad's  right  of  way.    76. 

3.  Same. 

Independently  of  the  statute,  and  on  the  evidence  as  to  the  intention 
of  the  parties,  the  contract  is  properly  construed  as  including 
work  outside  of  as  well  as  within  the  right  of  way.    lb. 
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DOUBLE  JEOPARDY. 
See  PmuppiKE  Islands,  1,  2. 

DUE  PROCESS  OF  LAW. 
See  CoNSTiTXjnoNAL  Law,  2,  6-13, 14; 
ExBCunvE  Officees,  2. 

DURESS. 
See  AcnoKS,  1,  2; 

Principal  and  Subett,  1; 
Taxes  and  Taxation,  1-4. 

DUTIES  ON  IMPORTS. 
See  Customs  Law. 

EJECTMENT. 
See  PuBUC  Lands,  8. 

EMINENT  DOMAIN. 

1.  Northwest  Ordinance;  effect  of  Article  2  on  right  of  States  to  exercise. 

Article  2  of  the  Northwest  Ordmance  did  not  forbid  the  appropria- 
tion by  eminent  d(»nain  of  a  contract  dedicating  land  to  the 
common  use  and  benefit  of  a  town.  Cincinnati  v.  LotdsvUie  dt 
Nashville  R.  R.  Co.,  390. 

2.  State  power  of  , 

The  right  ol  every  State  to  exercise  the  power  of  eminent  domain  as 
toevery  description  of  property  is  an  inherent  power  without  which 
it  cannot  perform  its  functions.    lb. 

3.  State  power  of;  limitation  on  exercise. 

The  power  of  eminent  domain  was  not  surrendered  by  the  States  to  the 
United  States  or  affected  by  the  Federal  Constitution  except 
that  it  must  be  exercised  with  due  process  of  law  and  on  compmsa- 
tion  being  made.    lb. 

4.  StAiects  of. 

The  power  of  eminait  domain  extends  to  tangibles  and  intoa^bles, 
including  choses  in  action,  contracts  and  charters.    lb. 

5.  Svbjects  of;  taking  of  contract;  effect  on  obligation. 

An  iH[>propriation  under  eminent  domain  with  compensaticm  of  a  con- 
tract neither  challenges  its  validity  nor  impairs  the  obligation. 
It  is  a  taking,  not  an  impairment,  of  its  obligation.    lb. 
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6.  Subjects  of;  contract  subject  to  appropriation. 

Every  contract,  whether  between  the  State  and  an  individual  or  be- 
tween individuals  only,  is  subject  to  the  law  of  eminent  domain, 
for  there  enters  into  every  engagement  the  unwritten  condition 
that  it  is  subject  to  appropriation  for  public  use.    76. 

7.  Northwest  Territory  Ordinance;  construction  of  in  respect  to  powers  of 

eminent  domain. 
The  right  to  appropriate  property  being  a  necessary  incident  to  sov- 
ereignty, Art.  2  of  the  Northwest  Ordinance  giving  power  only 
to  take  property  in  a  puUic  exigency  for  oon^)ensation,  will  be 
broadly  ccmstrued  as  simply  limiting  the  general  right  of  eminent 
domain  by  the  requirement  that  compensati(Hi  be  made.    76. 

8.  Pvblic  exigency;  whevudeemed  to  exist, 

A  public  exigency  exists  for  the  common  preservation  when  the  legis- 
lature declares  that  for  a  bona  fide  public  purpose  there  should  be 
a  right  ef  way  for  a  ccmmion  carrier  across  a  particular  piece  of 
property,  and  in  such  a  case  the  propriety  of  the  appropriation 
cannot  be  questioned  by  any  other  authority.  (United  States  v. 
Jcm6«,  109  U.  S.  619.)    76. 

9.  Contract  as  subject  of;  quare  as  to, 

Quare:  Whether  the  only  power  of  eminent  domain  to  which  a  con- 
tract is  subordinate  is  the  power  as  it  existed  at  the  time  that  the 
contract  was  made  or  at  the  time  of  apprc^riation.    76. 
See  Constitutional  Law,  3; 
Local  Law  (Ohio). 

EMPLOYER  AND  EMPLOY^. 
See  Congress,  Powers  of,  4,  5,  6. 

EMPLOYERS'  LLAJBILITY  ACT. 

1.  ConstUutionalityofactofl908, 

The  Employers'  Liability  Act  of  April  22,  1908,  35  Stat.  65,  c.  149,  as 
amended  April  5, 1910, 36  Stat.  291,  c.  143,  r^ulating  the  liability 
of  common  carriers  by  railroad  to  their  employes  is  constitutional. 
Second  Employers*  Liability  Cases,  1. 

2.  Power  of  Congress  to  regtdate  relations  of  oontman  carriers  and  enir 

pkyis. 
Congress  may,  in  the  execution  of  its  power  over  interstate  commerce, 
regulate  the  relations  of  common  carriers  by  railroad  and  their 
employ^  while  both  are  engaged  in  such  commerce.    76. 
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3.  Actof  1908  within  poiD&ra  of  Congress, 

Ccmgrees  has  not  exceeded  its  power  in  that  regard  by  prescribing  the 
regulations  embodied  in  the  Employers'  Liability  Act.    lb. 

4.  Effect  of  regtdations  on  latos  of  States. 

Those  regulations  have  superseded  the  laws  of  the  several  States  m 
so  far  as  the  latter  cover  the  same  field.    lb. 

5.  Enforcement  of  rights  under,  in  state  courts. 

Rights  arising  under  the  regulations  prescribed  by  the  act  may  be 
enforced,  as  of  right,  in  the  oo\u*ts  of  the  States,  when  their  juris- 
diction, as  fixed  by  local  laws,  is  adequate  to  the  occasion.    76. 

ENROLLMENT  OF  INDIANS. 
See  Indians,  8,  9,  10.* 

EQUAL  PROTECTION  OF  THE  LAWS. 
See  CoNSTrrunoNAL  Law,  7,  10,  14-19. 

EQUITY. 

1.  Rdief  againH  ruinotts  abjttration  of  dtities  by  common  carrier. 
Where  a  common  carrier  threatens  to  abjure  its  functions  and  duties 

as  such  in  regard  to  a  commodity,  equity  can  grant  relief  to  a  dealer 
in  such  conmiodity  whose  business  would  be  ruined  by  such  con- 
tinual action  by  the  common  carrier.  Louismlle  &  NashmUe  R.  R. 
Co.  V.  Cook  Brewing  Co.,  70. 

2.  Jwrisdidion  to  enjoin  institution  of  criminal  actions. 

While  the  general  rule  is  that  equity  has  no  jurisdiction  over  the  prose- 
cution of  crimes,  it  may,  when  it  is  essential  to  the  protection  of 
property  rights,  as  to  which  the  protection  of  a  court  of  equity 
has  already  been  invoked,  enjoin  the  institution  of  criminal  ac- 
tions involving  the  same  legal  questions.  Philadelphia  Co.  v. 
Stimson,  605. 

3.  Where  jurisdiction  of  person  of  defendant  obtains  court  may  restrain 

injury  to  rights  of  property  outside  its  jurisdiction. 
A  court  of  equity  having  control  of  the  person  of  defendant  has  juris- 
diction of  an  action  to  restrain  him  from  violating  the  rights  of 
the  complainant  in  regard  to  property  not  witlun  its  jurisdiction 
and  may  compel  obedience  to  its  decree.  (Phelps  v.  McDonald^ 
99U.  S.  298.)    lb. 
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4.  Intervention  to  restrain  officer  of  United  States  transcending  limits  of 

authority. 
An  officer  transcending  the  limits  of  his  authority  under  a  constitu- 
tional statute  may  inflict  similar  injuries  on  property  or  individuals 
as  though  he  were  proceeding  under  an  unconstitutional  statute, 
and  in  either  event,  equity  may  intervene  to  restrain  unfounded 
prosecutions.    76. 

5.  Restraining  public  officers  from  interfering  with  lauful  use  of  property. 
While  the  establishment  of  a  general  system  of  harbor  lines  for  the 

protection  of  navigation  is  not  of  itself  an  injury  to  property  and 
cannot  be  restrained,  equity  may  enjoin  an  officer  from  taking 
measures  to  maintain  the  limits  against  an  individual  proprietor 
and  so  prevent  him  from  enjoying  what  he  asserts  to  be  a  lawful 
use  of  his  own  property.  lb. 
See  JxTDGMENTs  AND  DECREES,  4;  PRAcncE  AND  Procbdube,  4, 15; 
Local  Law  (Pobto  Rico)  ;  Taxes  and  Taxation,  6. 

ESTATES  OF  DECEDENTS. 
Foreigners;  law  governing  administration. 

There  is  no  Federal  probate  law,  but  right  to  administer  property  left 
by  a  foreigner  within  the  jurisdiction  of  a  State  is  primarily  com- 
mitted to  state  law.    Rocca  v.  Thompson,  317. 
5ee  Consuls,  1-6; 
Treaties,  2. 

EVIDENCE. 

1.  Criminal;  statements  by  accused;  necessity  for  warning. 

Where  the  accused  voluntarily  becomes  a  witness  in  his  own  behalf 
before  a  commission,  it  is  not  essential  to  the  admissibility  of  his 
testimony  that  he  be  first  warned  that  what  he  says  may  be  used 
against  him.  {WUson  v.  United  States,  162  U.  S.  613.)  Powers 
V.  United  States,  303. 

2.  Criminal;  voluntary  testimony  by  accused;  use  on  subsequent  trial. 
Where  the  record  does  not  show  that  the  accused  on  the  preliminary 

hearing  claimed  his  privilege  under  the  Fifth  Amendment  or  was 
ignorant  of  it  but  does  show  that  he  testified  voluntarily  and 
understandingly,  his  testimony  cannot  be  excluded  when  sub- 
sequently offered  at  his  trial.    76. 

3.  Criminal;  voluntary  testimony  by  accused;  right  of  cross-examination. 
A  defendant  testifying  voluntarily,  thereby  waiving  his  privilege,  may 

be  fully  cross-examined  as  to  the  testimony  given,  and  in  this 
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case  hdd  that  the  croefr-exammati(Hi  did  not  exceed  the  proper 
limits.    76. 

4.  Criminal;  voluntary  Mtinumy  by  accused;  application  of  §  860^  Ra, 

Siai. 
Section  860,  Rev.  Stat.,  has  no  bearing  on  the  introduction  in  the  same 
criminal  proceeding  of  testimony  of  accused  given  voluntarily. 
{Tucker  v.  United  States,  151  U.  S.  164.)    lb. 

5.  Hearsay;  when  eeidence  not  eyhjed  to  objection  as. 

When  evidence  taken  elseidiere  is  admitted  generally  and  wiUiout 
restriction  by  consent  of  the  accused,  it  is  not  subject  to  the  objec- 
tion that  it  is  hearsay.    Diaz  v.  United  States,  442. 

6.  PMic  rsoords;  speeitd  entries  in;  effect  of  state  statute  making  such 

entries  prima  facie,  but  not  conclusive,  evidence. 
A  state  statute  which  makes  q)ecial  entries  in  public  records  prima 
facie,  but  not  conclusive,  evidence,  of  the  validity  of  the  pro- 
ceedings referred  to,  deals  with  rules  of  evidence  and  not  with 
substantive  rights.    ReiUer  v.  Harris,  437. 

7.  Secondary;  not  to  be  disregarded. 

Although  the  testimony  offered  may  not  be  the  best  evidence,  it  can- 
not be  disregarded  if  offered  and  admitted  without  objection. 
(Diaz  V.  United  States,  ante,  p.  442.)    Kansas  CUy  Southern  Ry. 
Co.  V.  Albers  Commission  Co.,  673. 
See  Appeal  and  Erbor,  4,  5;        Phiuppine  Islands,  3; 

Constitutional  Law,  1,        Practicb  and  Procedure,  4, 

2,11;  5,8; 

Jurisdiction,  A  2;  Pubuc  Lands,  8; 

Stipulation  of  Parties,  1. 

EXCLUSION  OF  ALIENS. 
See  Immigration,  1,  2,  3. 

EXECUTIVE  OFFICERS. 

1.  Act  of  subordinate  as  that  of  head  of  Department. 

The  decision  of  an  appeal  is  none  the  less  that  of  the  Secretary  of 
Commerce  and  labor  because  communicated  by  the  Assistant 
Secretary,  Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  194, 
by  telegram,  and  later  verified  by  letter.  Tang  Tun  v.  Edselt, 
673. 

2.  Decisions  of;  promptness  as  basis  of  attack. 

The  fact  that  a  case  is  quickly  decided,  in  this  case  two  days  after 
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its  Bubmissiony  is  not  a  basis  for  attack  on  ground  of  abuse  of  dis- 
cretion or  de9ial  of  due  process.    lb. 

See  Immigration,  2; 
Mandamus,  1,  2. 

EXEMPTIONS. 

See  Congress,  Powers  of,  2; 

United  States,  2,  4. 

EXPRESS  COMPANIES. 
See  Interstate  Commerce,  23,  25. 

EXTRATERRITORIALITY. 
See  Imbagration,  5; 
Jurisdiction,  E  5. 

FACTS. 
See  Practice  and  Procedure,  8,  9,  11. 

FEDERAL  QUESTION. 
When  jvdgment  of  state  court  rests  upon  ground  of  general  law  broad 

enough  to  su^in  it. 
Where  the  state  court  decides  that  a  corporation  which  claims  that  it 
only  does  an  interstate  business  but  paid  a  state  tax  levied  only 
upon  corporations  doing  an  intrastate  business  made  the  pay- 
ment not  under  duress,  and  the  record  shows  that  the  question 
was  fairly  in  the  case,  the  judgment  rests  upon  a  ground  of  gen- 
eral law  broad  enough  to  sustain  it.  Gaar,  Scott  &  Co,  v.  Shannjon^ 
468. 

See  Appeal  and  Error,  4,  5; 
Jurisdiction,  A  1-6; 
Practice  and  Procedure,  7. 

FELLOW-SERVANTS. 
See  Congress,  Powers  of,  5. 

FIFTH  AMENDMENT. 
See  Constitutional  Law,  6, 14; 
Evidence,  2. 

FINAL  JUDGMENTS. 
See  Judgments  and  Decrees,  1,  2,  7. 
VOL    CCXXIII — 50 
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FINDINGS  OF  FACT. 
See  Pbacticb  and  Procedure,  8, 11. 

FORAKER  ACT. 
See  Jurisdiction,  C. 

FOREIGN  COMMERCE. 
SaeCoBiMERCB; 

Congress,  Powers  of,  1,  2; 
Waters,  3. 

FOREIGNERS. 
See  Estates  of  Decedents; 
Treaties,  2. 

FOREIGN  JUDGMENTS. 
See  Constitutional  Law,  20. 

FOURTEENTH  AMENDMENT. 
See  Constitutional  Law,  7,  18; 
PuBUc  Service  Corporations,  7. 

FULL  FAITH  AND  CREDIT. 
See  Constitutional  Law,  20. 

GOVERNMENT  CONTRACTS. 
See  Contracts,  3-7. 

GRAND  JURY. 
Sec  Criminal  Law,  1; 
Jury  and  Jurors,  1,  2. 

HABEAS  CORPUS. 
See  Appeal  and  Error,  9; 

Practice  and  Procedure,  6. 

HARBOR  LINES. 
jSecEQuiTT,  5; 

Navigable  Waters,  1,  2. 

HEPBURN  ACT. 

See  CaRMACK  AlIENDBiBNT. 
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HOMICIDE. 
See  Cbiminal  Law,  2,  3. 

IMPAIRMENT  OF  CONTRACT  OBLIGATION. 
See  CoNOTiTunoNAL  Law,  1-4; 
Eminbi^t  Domain,  5. 

IMMIGRATION. 

1.  Chinese;  application  tOj  of  Alien  Immigration  act  of  1907, 

The  Alien  Immigration  Act  of  February  20,  1907,  c.  1134,  S  36,  34 
Stat.  898,  908,  applies  to  Chinese  laborers  illegally  coming  to  this 
country  notwithstanding  the  special  acts  relating  to  the  exclusion 
of  Chinese.     United  States  v.  Wong  You,  67. 

2.  Chinese;  finality  of  decision  of  question  of  dtizenshiP' 

Under  the  acts  of  August  18,  1894,  c.  301,  28  Stat.  372,  390,  and  of 
February  14,  1903,  c.  552,  32  Stat.  825,  the  decision  of  the  ques- 
tion of  citizenship  of  a  Chinese  person  seeking  to  enter  the  United 
States  is  final  unless  reversed  on  appeal  by  the  Secretary  of  Com- 
merce and  Labor;  and  unless  it  affirmatively  appears  that  the 
executive  officers  acted  imlawfully  or  improperly,  or  abused  their 
discretion,  their  finding  is  conclusive  and  not  subject  to  review  by 
the  courts.    Tang  Tun  v.  Edsdl,  673. 

3.  Chinese;  when  courts  will  not  interfere  unth  decision  as  to  citizenship. 
In  this  case  it  appears  that  the  requirements  of  the  law  were  satisfied 

and  there  is  no  ground  for  judicial  intervention.    76. 

4.  Return  of  aliens  by  vessels  which  bring  them  over;  object  qf  i  19  of  act 

of  1907. 
The  object  of  S  19  of  the  Inmiigration  Act  of  1907,  prohibiting  the 
owners  of  vessels  from  making  any  charge  or  receiving  any  se- 
curity for  return  passage  of  aliens  brought  to  this  country,  was 
to  carry  out  a  policy  of  preventing  the  transportation  of  aliens 
within  the  excluded  class  by  rendering  it  unprofitable  instead  of 
profitable  for  the  vessel-owner.  United  States  v.  Nord  Deutscher 
Uoyd,  512. 

6.  Criminal  liability  of  vessel  owner  for  acts  done  in  ptarsuanee  of  con- 
tract  made  in  foreign  country. 

While  a  statute  has  no  extra-territorial  force,  and  one  cannot  be  in- 
dicted here  for  what  he  does  in  a  foreign  country,  the  making  of  a 
contract  in  a  foreign  country  may,  as  in  this  case,  create  a  condi- 
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iion  operative  in  this  oountry,  under  which  acts  of  (mussimi  or 
commi88i(Hi  can  be  punished  here.  American  Banana  Co.  v. 
United  Fruii  Co.,  213  U.  S.  347,  distinguished.    76. 

6.  VeiselrOvmer^B  liability  under  \  19  of  ad  of  1907  for  reUnJtion  of  money 
for  return  passage. 

A  vessel-owner  taking  security  in  a  foreign  country  for  the  return 
passage  of  aliens  brought  to  a  port  of  the  United  States  violates 
S  19  of  the  Immigration  Act  of  1907,  and  the  retention  oi  the 
money  in  the  United  States  for  the  return  passage  is  an  ofiFense 
at  the  place  where  it  is  retained.    lb. 

IMPORTS. 
See  CoiiMERCE,  2;  Customs  Law; 

Congress,  Powers  of,  2;        Waters,  3. 

INDEMNITY  GRANTS. 
See  PuBUC  Lands,  3,  4. 

INDUNS. 

1.  AUotmerUs;  alienation;  power  of  Congress  to  determine  condiiions  of. 
In  allotting  Indian  lands,  Congress  can  determine  the  conditions  under 

which  they  shall  be  alienated  by  the  allottees,  and  titles  restmg  on 
deeds  of  Commissioners  and  consents  of  the  allottees  required  by 
.  the  statute  under  which  the  lands  were  allotted  are  to  be  deter- 
mined by  the  Federal  statutes,  and  not  by  the  laws  of  the  States. 
Jacobs  V.  Prichardy  200. 

2.  AUoimenis;  alienation;  life  of  consents  given  as  required  by  ads  of 

1893  and  1897. 
Under  the  act  of  March  3,  1893,  27  Stat.  612,  c.  209,  and  the  amendar 
tory  act  of  June  7,  1897,  30  Stat.  62,  c.  3,  carrying  out  the  teeaty 
with  the  Omaha  Indians  of  1854,  the  consent  required  to  be  givai 
to  the  Commi88]<mer  for  sale  of  land  of  allottee  Indians  in  the 
Puyallup  Reservation  in  Washington  was  not  a  mere  power  to  sell 
which  terminated  with  the  death  of  the  giver,  but  an  agreement 
which  continued  in  force  after  death.    76. 

3.  AUoiments  of  land  of  Chippewa  Indians;  Steenerson  and  Nelson  Acts 

eonetfuemm 
The  Nelson  Act  of  January  14,  1889,  25  Stat.  642,  c.  24,  iMt>viding  for 
allotment  d  lands  4^  Chippewa  Indians  in  the  White  Earth 
Reservation  was  stUl  e£Fective  as  to  those  Indians  who  had  not 
received  allotments  thereunder  when  the  Ste^ieison  Act  of 
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April  24,  1904,  33  Stat.  589,  c.  1786,  was  enacted  and  such  In- 
dians were  not  required  to  await  proceedings  under  the  Steea^'son 
Act  to  obtain  their  original  allotments  under  the  Nelson  Act. 
Pcdrhanks  v.  United  States,  216. 

4.  AlUdmefit8;effectofSteener8onActofl904. 

The  Steenerson  Act  is  part  of  a  plan  of  legislation  in  regard  to  Indian 
allotments  and  modified  and  changed  the  prior  general  allotment 
acts  of  February  8,  1887,  and  February  28,  1891,  by  superseding 
certain  of  their  provisions  and  enlarging  the  quantity  of  land  to 
be  allotted,  and  the  scheme  of  legislation  which  is  a  part  is  to  have 
existence  and  continuity  of  action  until  ita  piupose  shall  have 
been  fuliiUed.    {Oakes  v.  United  StfOea,  172  Fed.  Rep.  304.)    76. 

5.  AUoltnents;  who  entitled  under  acts  relating  to  White  Earth  ReaervoHon, 
Under  the  Nelson  Act  and  the  other  acts  relating  to  Indian  allotments 

in  the  White  Earth  Reservation,  in  force  August  8,  1904,  childr^i 
bom  on  the  reservation  subsequent  to  the  final  order  and  who  had 
not  had  allotments  were  entitled  to  allotnaents  of  eighty  acres.  lb. 

6.  AUotmenta;  selections  of  additional  land  under  Steenerson  Act;  who 

entitled, 
Indians  who  had  ahready  received  allotments  under  the  Nelson  Act 
were  not  entitled  prior  to  August  8,  1904,  to  make  selections  of 
additional  land  under  the  Steenerson  Act  to  the  exclusion  of  one 
who  had  not  received  any  allotment  under  the  Nelson  Act.    76. 

7.  Allotments;  proceedings  in  Land  Department;  imputation  of  notice. 
In  a  continuous  i^oceeding  in  the  Land  Department  under  the  Indian 

Allotment  Acts  all  parties  are  chargeable  with  notice  of  the  dif- 
ferent steps  taken.    lb. 

8.  EnroUmerU;  power  of  Secretary  of  Interior  in  respect  of. 

Lowe  V.  FisheTf  ante,  p.  95,  followed  as  to  the  consliiiction  of  the 
Cherokee  Treaty  of  August  11, 1866,  and  as  to  the  ^^ecbnen  oi  the 
Cherokeee  and  their  descendants  entitled  to  be  enrolled  as  dtiiens 
and  the  pow»  of  Congress  thereover,  and  tbait  the  Secretary  of 
the  Interior  had  the  power,  after  notice  and  opportunity  to  be 
heard,  to  strike  from  the  rolls  names  which  had  been  in^properly 
placed  thereon  through  mistake  or  fraud.  Cherokee  Nakien  v. 
WhUmire,  108. 

9.  Enrollment  offreedmen  of  Cherokee  tribe;  who  incJvded. 

Under  the  acts  of  Congress  of  1902  and  1906  in  regard  thereto,  the 
enrdlment  of  freedmen  of  the  Cherokee  tribe  was  to  be  made  in 
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•Met  oonfonnity  with  the  decree  of  the  Court  ot  CUims,  and 
ahoukl  include  only  audi  persons  of  Afnean  descent,  other  free 
colored  or  the  slaves  of  Cherokee  citiaens  and  th^  descendants, 
who  were  actual  personal  bona  fide  residents  of  the  C^iookee 
Nation,  August  11, 1866,  ot  who  actually  returned  and  estahfahfd 
such  residence  within  six  months  thereafter.    Lowe  v.  Fisher,  95. 

10.  EnroUmerU;  power  of  Secretary  of  Interior  in  reaped  cf. 

While  the  Secretary  of  the  IntericH'  did  not  have  power  to  strike  names 
from  the  roU  of  Cherokee  citiaens  without  notice  and  opportunity 
to  be  heard,  he  did  have  power,  after  such  notice  and  (^p(N*tunity 
had  been  given,  to  strike  from  the  roll  names  which  liad  be^ 
placed  thereon  through  fraud  or  mistake.  {Garfield  v.  GMtby, 
211  U.S.  249.)    76. 

11.  Return  to  tribe;  appHcation  of  Hmitatian  in  Art.  IX,  Cherokee 

Treaty  of  1866, 
Hie  limitations  on  the  right  to  return  to  the  tribe  in  Art.  IX  of  the 
Cherokee  Treaty  of  August  11,  1866,  refer  to  both  freedmen  and 
free  colored  persons;  and  freedmen  and  descendants  of  freedmen 
who  did  not  return  within  six  months  are  excluded  from  the  bene- 
fit of  the  treaty.    Ih, 
See  CoNOREBB,  Powers  of,  3;       Judoio&nts  and  Decbbbs,  8; 
Court  of  Claucs,  2;  Statutes,  A  9. 

INDICTMENT  AND  INFORMATION. 
See  Criminal  Law,  4,  6; 
Jury  and  Jurors,  2. 

INITIATIVE  AND  REFERENDUM. 

See  Constitutional  Law,  28. 

INJUNCTION. 

1.  Effect  of  filing  hid  for;  diepoaition  of  biU  where  no  preliminary  injune- 

tion  issued. 
After  filing  of  a  bill  for  injimction,  defendants  proceed  &t  tiieir  peril, 
and  even  if  no  preliminary  injunction  is  issued,  if  they  inflict 
actionable  wrong  upon  the  plaintiff,  the  bill  can  be  retained  for 
assessment  of  damages;  but  if  the  only  ground  Mi  for  further 
prosecution  is  costs,  the  appeal  will  be  dismissed.  Wingert  v. 
First  National  Bank,  670. 

2.  Action  for,  not  transmutable  into  action  for  damages  for  doing  (king 

sought  to  be  restrained. 
An  action  by  a  stockholder  for  injunction  agunst  a  national  bank  and 
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its  directors  to  restram  them  from  materially  altering  the  bank 
building  will  not  be  transmuted  into  an  action  for  damages  against 
the  directors  for  so  doing;  such  an  action  will  not  lie.    lb. 
See  Admiramt,  5;  Jumsdictign,  E  3; 

Appeal  and  Erkor,  7;       Pubuc  Sbrvicb  Corporations,  6; 

Contempt  op  Court;         Taxes  and  Taxation,  6; 

Equity,  2,  3,  4,  5;  United  States,  4. 

INSURANCE. 

1.  Life  insurance  policy;  law  governing  construction. 

A  life  insurance  policy  which  by  its  terms  does  not  become  a  com- 
pleted contract  until  its  delivery  on  payment  of  the  first  premium 
is  to  be  construed  as  a  contract  made  in  the  State  where  the  first 
premium  is  paid  and  the  policy  delivered,  notwithstanding  a 
recital  that  it  is  to  be  construed  as  though  made  in  another  State. 
Northwestern  Mvi,  Life  Ins,  Co.  v.  McCue,  234. 

2.  Life  insurance  policy;  law  governing  construction. 

In  this  case,  held,  that  a  policy  issued  by  a  Wisconsin  life  insurance 
company  on  the  life  of  a  resident  of  Virginia,  to  whom  it  was 
delivered  in  that  State  on  pa3niient  of  the  first  premium,  is  a 
Virginia  contract.    76. 

3.  Life  policies;  death  by  hand  of  law  not  covered  by, 

A  policy  of  life  insurance,  silent  on  the  point,  does  not  cover  death  by 
the  hand  of  the  law.  This  is  consonant  with  the  ruling?  of  the 
Virginia  courts.    lb. 

4.  Life;  quare  as  to  policy  of  Stale. 

QucBre:  What  the  public  policy  of  the  State  of  Wisconsin  is  on  the 
liability  of  an  insurance  company  for  death  of  the  insured  by  the 
hand  of  the  law.    lb. 

5.  Mutual  companies;  rights  of  policyholders. 

Even  though  a  policy  in  a  mutual  life  insmrance  company  be  a  prop- 
erty right,  it  is  the  measure  of  rights  of  every  one  thereunder,  and 
if  the  owner  thereof  cannot  recover  because  it  would  be  against 
public  policy  to  permit  a  recovery,  neither  can  the  innocent  heirs 
oi  that  person  recover.    lb. 

INTEREST. 
See  National  Banks. 

INTERLOCUTORY  ORDERS. 
See  Appeal  and  Error,  10. 
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INTERSTATE  COMMERCE. 

1.  Carlnaek  arntndmenl;  effed  (m  itiUial  carri^ 

Qucere:  and  not  determinable  in  this  action,  as  the  carrier  failed  to 
plead  or  prove  the  cause  of  non-delivery,  whether  the  Carmack 
amendment  makes  the  initial  carrier  an  insurer,  or  deprives  it  of 
the  right  to  contract  with  the  shipper  against  liability  for  dam- 
ages not  caused  by  its  own  or  the  connecting  carrier's  negligence. 
GalifesUm,  H,  &  S.  A.  Ry,  Co.  v.  Wallace,  481. 

2.  Carmack  amendment;  connecUng  carriers;  through  contrads;  lo9S  of 

goods. 
Under  the  Carmack  amendment,  wherever  the  carrier  voluntarily 
accepts  goods  for  shipment  to  a  point  on  anoth^  line  in  another 
State,  it  is  conclusively  treated  as  having  made  a  through  con- 
tract, AUardic  Coast  Line  v.  Riverside  Mills,  219  U.  S.  186;  it 
thereby  elects  to  treat  connecting  carriers  as  its  agents  and  the 
presumptions  are  that  if  goods  are  lost  the  loss  results  from  the 
negligence  of  itself  or  of  its  agents.    Ih. 

3.  Carmack  amendment;  connecting  carriers;  burden  of  proof  in  ease  of 

loss  of  goods. 
Under  the  Carmack  amendment,  when  a  carrier  accepts  goods  for 
shipment  to  a  p<»nt  on  another  line  in  another  State,  the  burden 
of  proof  falls  on  it  as  the  initial  carrier  to  prove  that  the  loss  has 
not  resulted  from  some  cause  for  which  it  is  in  law  or  by  ccmtract 
responsible.    lb. 

4.  Intoxicating  liquors  as  subject  of. 

Beer  and  other  intoidcating  liquors  are  a  recognised  and  legitimate 
subject  of  interstate  commerce.  Louisvitle  dt  NashriUe  R.  R.  Co. 
V.  Cook  Brewing  Co.,  70. 

5.  Intoxicating  Uq%»ors;  when  svJbjeCt  to  state  regvlaOan. 

Until  tram^XNTtatioa  ef  intoxicating  liquor  from  one  State  to  aaoth^ 
is  concluded  by  delivery  to  the  consignee,  the  article  transported 
does  not  ))ecpme  subject  to  state  regulation.    lb. 

6.  Intoxicating  liquors;  application  of  Wilson  Act. 

The  Wilson  Act  of  August  8, 1890,  c.  728,  26  Stat.  313,  does  not  apply 
to  interstate  shipments  of  liquor  until  delivery  to  the  c(»isignee. 
76. 

7.  Rates;  effect  of  sanction  by  connecting  carrier  of  through  rates. 

The  sanction  by  connectmg  carriers  of  through  rates  published  by 
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another  oarrier  is  cmly  essential  as  to  their  application  to  the  haul 
from  conunon  points;  rates  from  other  pdnts  are  individual  and 
not  joint.  Kansas  City  Southern  Ry.  Co.  v.  Alhers  Commission 
Co.,  573. 

8.  Raies;  schedule  of  joint  rates;  presumpHon  as  to  application. 
Where  a  schedule  oi  joint  rates  is  not  restricted  to  particular  lines 

designated,  it  will  be  presumed,  where  th^e  is  testimony  to.that 
effect,  as  applying  to  shipments  received  from  any  connecting 
line  of  goods  originating  at  the  designated  points.    lb. 

9.  Rates;  through  rates  not  established;  application  of  local  rates. 
Where  there  is  no  appMcable  through  rate  established,  rii^^Mnents, 

even  if  moving  on  through  bills  of  lading,  must  take  the  local 
rates  unless  displaced  by  a  lawful  special  agreement.    lb. 

10.  Rates;  agreement  violative  of  i  6  of  Interstate  Commerce  Act. 

A  special  rate  agreement  which  departs  f rc«i  the  establi^ed  local  rate 
for  the  benefit  of  a  single  shipper,  no  schedule  of  which  is  filed  with 
the  Interstate  Commerce  Commission,  violates  §  6  of  ^e  Inter- 
state Commerce  Act.    lb. 

11.  Rates;  liability  of  carrier  to  action  for  refund. 

A  carrier  is  not  hable  to  action  to  refund  the  excess  over  an  illegal 
q)eeial  rate  if  the  rate  actually  collected  is  the  applicable  legal 
published  rate.    lb. 

12.  Rates;  poding  schedvle  not  essential  to  make  rates  legaUy  operative. 
Posting  the  schedules  of  rates  of  interstate  carriers  as  required  by  §  6 

of  the  Interstate  Conuneroe  Act  is  a  means  of  affording  special 
facilities  to  the  public  for  ascertaining  the  rates  actually  in  force 
but  is  not  essential  to  make  the  rates  legally  operative.    lb. 

13.  Rates;  posting  schedule  not  condition  to  make  tariff  legally  operative. 
Posting  of  rates  as  required  by  §  6  of  the  Interstate  Commerce  Act  is 

not  a  condition  of  making  the  tariff  legally  operative  or  keeping 
it  in  operation.    United  States  v.  Miller ,  599. 

14.  Rates;  pubKcalion  and  posting  differentiated. 

Publication  and  posting,  in  the  sense  in  ^^ch  those  terms  are  used 
in  the  Interstate  Commerce  Act,  are  essentially  different.    lb. 

15.  Rates;  effect  of  nanrposting  or  removal  of  schedule  to  disestablish 
published  rate. 

One  jn'ovision  of  an  act  will  not  be  so  construed  as  to  defeat  the  object 
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of  the  act;  and  the  non-posting,  or  removal  oi,  schedukB  of  rates, 
will  not  disestaUiah  a  publiafaed  rate.    lb. 

16.  Same. 

Congress  will  not  be  presumed  to  have  intended  that  the  mere  naor 
posting  of  schedtdes  of  rates  in  the  depots  of  carriers,  or  the  re- 
moval thereof  after  posting,  should  disestablish  or  mispend  a  rate, 
which  the  act  provides  shall  only  be  changed  in  the  mode  pre- 
scribed. (Kansas  City  SaiUhem  Ry.  Co.  v.  AUbers  Commission 
Co,,  arUe,  p.  673.)    76. 

17.  RthaUs;  liability  for  accepting;  effect  of  nanrposHng  of  rates. 

The  non-posting  of  rates  by  an  interstate  carrier  will  not  rdieve  a 
shipper  irom  the  penalty  for  violating  the  Interstate  Commerce 
Act  by  accepting  rebates.    Ih. 

18.  Stale  interference  with  transportation  of  intoxicating  Hquars. 

A  State  cannot  forbid  a  common  carrier  to  transport  intoxicating 
liquors  from  a  consignor  in  one  State  to  a  consignee  in  another 
State.    Louisville  &  NashnUe  R.  R.  Co.  v.  Cook  Brewing  Co.,  70. 

19.  State  interference  with;  effect  of  Kentucky  statute  of  1906  prohibiting 
transportation  of  intoxicating  liquors. 

The  Kentucky  statute  of  1906,  prohibiting  common  carriers  from 
transporting  intoxicating  liquors  to  ''dry"  points  in  Kentucky, 
while  a  valid  enactment  as  to  intrastate  shipments,  was  not 
effective  as  to  interstate  shipments;  in  that  respect  it  was  an  un- 
constitutional interference  with  interstate  commerce.    lb. 

20.  State  interference  with;  effect  of  state  statute  on  carrier  engaged  in. 
A  state  statute  regulating  shipments  of  common  carriers,  although 

legal  as  to  intrastate  shipments,  if  ill^al  as  to  interstate  ship- 
ments imposes  no  obligation  upon  the  carrier  in  regard  thoeto, 
nor  affords  any  excuse  for  refusal  to  perform  its  duties  as  a  car- 
rier,   lb. 

21.  State  taxation  of  property  used  in. 

A  State  may  tax  property  within  the  State  although  it  is  used  in  in- 
terstate commerce.     United  States  Express  Co.  v.  Minnesota,  335. 

22.  Same. 

A  State  may  not  burden  interstate  commerce  by  taxing  its  conmi^rce, 
but  it  may  measure  the  value  of  property  of  a  corporation  engaged 
in  interstate  commerce  within  the  State  by  the  gross  receipts, 
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and  impoee  a  tax  thereon  if  the  same  is  in  lieu  of  all  taxes  upon 
the  property  of  such  corporation.  Oklahoma  v.  WeUs,  Fargo  <St 
Co.,  ante,  p.  298,  distinguished.    lb. 

23.  State  taxation  as  burden  on;  validity  of  Minnesota  statutes  of  1906, 
ch.  11,  taxing  express  companies. 

The  Minnesota  statutes,  Revised  Laws,  1905,  Chapter  11,  taxing 
express  companies  on  their  property  employed  within  ,the  State 
six  per  cent,  of  the  gross  receipts  in  lieu  of  all  other  taxes,  is  an 
exercise  in  good  faith  of  legitimate  taxing  power,  and  is  not  an 
unconstitutional  biurden  upon  interstate  commerce.    lb. 

24.  Taxation  by  State  of  instrumentality  of  ;  basis  of  . 

In  estimating  for  taxation  the  proportion  of  income  of  a  corporation 
doing  interstate  business,  a  State  cannot  include  income  from  in- 
vestments in  bonds  and  lands  outside  of  the  State.  (Fargo  v. 
Hart,  193  U.  S.  490.)    Oklahoma  v.  Wells,  Fargo  A  Co.,  298. 

25.  Taxation  by  State  as  burden  on. 

The  Oklahoma  tax  on  gross  revenue  of  corporations  of  1910,  as  far  as 
it  affects  express  companies,  is  not  a  property  tax  but  a  tax  on  all 
revenue,  including  that  received  from  interstate  commerce,  and 
as  such  is  an  unconstitutional  burden  on  interstate  commerce. 
(Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v.  Texas,  210  U.  S. 
217.)    76. 

26.  Taxation  by  State  of  instrumentality  of;  statute  not  possible  of  conr 
struction  so  as  to  exclude  application. 

Where  a  state  statute  requires  that  a  corporation  doing  both  inter- 
state and  intrastate  business  return  its  gross  receipts  from  all 
somrces,  the  taxing  feature  of  the  statute  cannot  be  construed 
as  relating  only  to  receipts  from  intrastate  commerce,  and  sus- 
tained separately  in  that  respect.  76. 
See  Appeal  and  Error,  5;  Employers'  Liabilitt  Act; 

Carmack  Amendment;  Jurisdiction,  A  4;  E  4; 

Congress,  Powers  of,  4,        Practice  and  Procedure,  11; 

^  6,  6;  States,  4; 

Constitutional  Law,  6;       Taxes  and  Taxation,  6. 

INTERSTATE  COMMERCE  COMMISSION. 
1.  Jurisdiction;  when  question  as  to  action  of  common  carrier  one  for 

courts  and  not  for  commission. 
Where  the  action  of  the  common  carrier  is  not  discriminatory  and  the 

question  is  not  an  administrative  one  within  the  scope  of  the  Inter* 
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state  Commerce  Commksion,  a  question  oi  geoenl  law  as  to  the 
duties  of  the  carrier  arises  which  is  (me  for  a  judicial  tiibuBal,  and 
not  competent  for  the  ConoLmission;  and  the  fact  that  the  carrier 
may  have  filed  notice  with  the  Conmiission  does  not  give  it  juris- 
diction of  the  subject.  LmnmUe  dt  NaakviUe  R,  R.  Co.  r.  Cook 
Brewing  Co,,  70. 

2.  When  finding  off  nolprerequiMe  to  re9ort  to  cowUiocom^ 
perform  dtUy, 

Where  reasonabi^ess  of,  or  discrimination  in,  rates,  is  not  an  dranent, 
but  the  commcm  carrier  bases  a  refusal  to  perform  its  duty  as  such 
on  legislative  enactments,  a  shipper  can  resort  to  the  courts  to 
compel  him  to  do  so  without  first  obtaining  a  finding  from  the 
Interstate  Conunerce  Commissicm.  Texas  &  Pacific  Railway  v. 
Abilene  CoUon  OH  Co.,  204  U.  S.  246,  distii^uished.  lb. 
See  JuBiSDicnoN,  E  4. 

INTOXICATING  LIQUORS. 
See  Interstate  Commerce,  4,  5,  6, 18, 19. 

ITALY. 
See  Consuls,  5,  6. 

JEOPARDY. 
See  Criminal  Law,  3,  5; 
Philippine  Islands,  1, 2. 

JUDGMENTS  AND  DECREES. 

1.  Final  judgments;  when  considered  such,  when  moHan  for  new  trial  or 

nhcaring  made. 
A  judgment  is  not  generally  treated  as  final  until  a  motion  for  new 
trial  or  rehearing,  which  has  been  entertained  by  the  court,  has 
been  disposed  of;  in  such  a  case  the  time  for  appeal  runs  from  the 
date  of  such  disposition.  (Kirmman  v.  Western  Manufacturing 
Co.,  170  U.  S.  675.)     United  States  v.  EUicott,  524. 

2.  Finality  (ff  judgment  of  Circuit  Court  cf  Appeals. 

Where  the  Circuit  Court  of  Appeals  has  auUiority  to  make  a  ruling 
which  finally  disposes  of  the  case,  and  the  defeated  party  does  not 
successfully  prosecute  dther  the  certification  of  the  question  of 
jurisdiction  to  this  court,  or  writ  of  certiorari  from  this  coifft,  the 
judgment  of  the  Circuit  Court  remains  conclusive  upon  the 
parties  and  binding  upon  tbe  Cbcuit  Court  and  any  other  court 
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io  which  the  case  can  be  taken.  (Broum  v.  Alton  Water  Company, 
222  U.  S.  325.)  Metropolitan  Water  Co.  v.  Kaw  Valley  District, 
519. 

3.  Nunc  pro  tunc  decree  preeupposea  what, 

A  decree  nunc  pro  tunc  presupposes  a  decree  allowed  or  ordered,  but 
not  entered  through  madvertence  of  the  court,  or  a  decree  under 
advisement  when  the  death  of  a  party  occurs.  (MiteheU  v.  Over- 
man, 103  U.  S.  62.)    Cuebae  v.  Cud)a8,  376. 

4.  Nunc  pro  tunc  decree  not  justified. 

No  attempt  at  revision  having  been  made  at  any  time,  there  is  no 
ground  to  enter  a  decree  nunc  pro  tunc  in  this  case  on  any  known 
ground  of  equity  procedure.  (Gray  v.  BrignardeUoy  1  Wall.  627.) 
76. 

5.  Fro  confeeeo  decree;  ejfect  of  want  of  jurisdiction  of  court. 

If  a  bill  is  fatally  defective,  showing  that  the  court  had  no  jurisdiction, 
it  is  error  to  allow  a  pro  confesso;  the  order  should  be  vacated,  and 
the  defaulting  defendant  allowed  to  defend.    76. 

6.  Pro  confeeeo;  effect  of  amendment  of  biU  so  as  to  create  new  jurisdiction. 
Where  an  amendment  is  allowed  that  changes  the  character  of  the  bill 

and  creates  a  jurisdiction  not  theretofore  existing,  the  court  should 
set  aside  a  default  and  give  time  to  defend.    76. 

7.  Scope  of  final  decree  foUomng  pro  confesso. 

The  final  decree  following  a  pro  confesso  order  is  only  such  a  decree  as 
would  be  authorized  by  the  state  of  the  pleadings  when  the  order 
was  entered.    76. 

8.  Parties;  sufficiency  of,  to  warrant  decree;  quare  as  to. 

Qucare:  Whether  a  decree  can  be  made  in  a  suit  against  the  United 
States  by  a  party  claiming  a  selection  under  Indian  allotment 
acts  which  would  afiFect  the  rights  of  other  claimants  to  the  same 
land  who  are  not  parties  to  the  suit.    Fairbanks  v.  United  States, 
215. 
See  Appeal  and  Error,  2,  6;         Federal  Question; 
CoNSTTTunoNAL  Law,  20;        Immigration,  2; 
Court  of  Claims,  2;  National  Banks,  7. 

JUDICIAL  NOTICE. 
SeeCoxjBTB,  5. 

JUDICIARY. 
jSee  Courts; 
Jurisdiction. 
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JURISDICTION. 

A.  Of  This  Cotjkt. 

1.  Under  §  709,  Rev.  Stat.;  dcdm  of  copyright  under  Federal  law. 
Although  oomplainant  may  assert  his  own  comnuHi-law  copyright  to 

his  play,  if  he  alleges  that  defendant  has  obtained  a  copyright  for 
the  play  sought  to  be  enjoined,  and  the  defendant  stands  upon  the 
copyright  and  is  enjoined,  a  Federal  right  is  set  up  and  denied,  and 
this  court  has  jurisdiction  to  review  the  judgment,  under  §  709, 
Rev.  Stat.    Ferris  v.  Frohman,  424. 

2.  Under  §  709,  Rev.  Stat.;  what  constitutes  Federal  question  for  purpose 

of. 
Overruling  objections  to  admission  of  evidence  other  than  field  notes 
of  surveys  is  in  effect  passing  on  effect  of  the  requirements  of 
§  2396,  Rev.  Stat.,  and,  in  regard  to  surveys  of  public  lands,  in- 
volves a  Federal  question  reviewable  by  this  court  imder  §  709, 
Rev.  Stat.    Graham  v.  QiU,  643. 

3.  Qf  appeal  from  Circuit  Court  of  Appeals. 

This  court  has  jurisdiction  of  an  appeal  from  the  Circuit  Court  of 
Appeals  in  this  case,  as  the  jurisdiction  of  the  Circuit  Court  did 
not  depend  only  on  diversity  of  citizenship,  but  the  constitu- 
tionality of  a  state  law  and  the  construction  of  a  Federal  statute 
were  also  involved.  Louisville  A  NaskviOe  R.  R.  Co.  v.  Cook  Brew- 
ing Co.,  70. 

4.  To  review  judgment  in  case  where  immunity  claimed  under  Interstate 

Commerce  Act. 
The  insistence  in  the  state  court  by  an  interstate  carrier  that  a  shipper 
cannot  recover  excess  collected  over  a  special  contract  rate  be- 
cause the  rate  collected  conformed  to  the  applicable  provisions  of 
the  Interstate  Commerce  Act  is  an  adequate  assertion  of  a  right 
or  immunity  under  that  act,  and  this  court  can  review  judgment 
in  favor  of  the  shipper.  Kansas  City  Southern  Ry.  Co.  v.  AWers 
Commission  Co.,  673. 

5.  To  consider  Federal  question  where  judgment  of  state  court  rests  on 

matter  of  general  law. 
Where  the  judgment  of  the  state  court  rests  on  a  matter  of  gen^ 
law  strong  enough  to  sustain  the  judgment,  this  court  cannot  con- 
sider the  Federal  question  involved;  even  if  it  were  actually  con- 
sidered by  the  state  court  and  determined  adversely  to  plaintiff 
in  error.  (Hale  v.  Akers,  152  U.  S.  664.)  Gawr,  Scott  <fc  Co.  v. 
Shannon,  468. 
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6.  Where  Federal  question  controls  determination  of  case  dUhovgh  der 
ierfnined  below  on  matter  oflocallaw. 

Where  a  Federal  question  was  properly  presented  and  necessarily 
controls  the  determination  of  the  case,  this  court  has  jurisdiction 
even  if  the  decision  is  put  by  the  state  court  upon  some  matter 
of  local  law.  (West  Chicago  R.  R.  Co.  v.  Chicago,  201  U.  S.  506.) 
Ih. 

See  Constitutional  Law,  20. 

B.  Of  Circuit  Court  or  Appeals. 
Of  appeal  from  order  adjudging  in  contempt  of  court. 
If  an  order  of  the  Circuit  Court,  adjudging  defendant  in  contempt  and 
to  pay  a  fine,  is  remedial,  it  is  interlocutory,  and  only  reviewable 
upon  appeal  from  the  final  decree;  if,  however,  the  order  is  puni- 
tive, it  is  final  and  reviewable  on  writ  of  error  and  the  Circuit 
Court  of  Appeals  should  take  jurisdiction.  (Matter  of  Christensen 
Engineering  Co,,  194  U.  S.  458.)  In  re  Merchants*  Stock  &  Grain 
Co.,  639. 

See  Appeal  and  Error,  9; 

Jxtdgments  and  Decrees,  2; 
Mandamus,  4,  5. 

C.  Op  District  Court. 

1.  Of  District  Court  of  United  States  for  Porto  Rico  under  Foraker  Act 

and  act  of  1901. 
Under  the  Foraker  Act  of  April  12,  1900,  31  Stat.  85,  c.  191,  jurisdic- 
tion of  the  District  Court  of  the  United  States  was  that  of  the 
District  and  Circuit  Courts  of  the  United  States;  the  additional 
jurisdiction  conferred  by  the  act  of  March  2,  1901,  31  Stat,  953, 
c.  812,  did  not  extend  the  jurisdiction  so  as  to  embrace  all  con- 
troversies in  which  any  litigant  on  either  side  is  a  citizen  of  the 
United  States  or  a  subject  of  a  foreign  country.  Cuebas  v.  Cuebas, 
376. 

2.  Of  District  Court  for  Porto  Rico;  citizenship  of  parties. 

The  District  Court  of  the  United  States  for  Porto  Rico  has  not  juris- 
diction of  a  cause  in  which  the  sole  plaintiff  is  a  citizen  of  Porto 
Rico  and  any  of  the  defendants  are  citizens  of  Porto  Rico,  not- 
withstanding one  or  more  of  the  defendants  may  be  citizens  of 
the  United  States  or  of  a  foreign  country.    lb. 

3.  Of  District  Court  for  Porto  Rico;  effect  of  ad  of  March  2,  1901,  to 

extend. 
By  the  act  of  March  2,  1901,  Congress  did  extend  the  jurisdiction  of 


Digitized  by  VjOOQIC 


800  INDEX. 

the  United  States  District  Court  for  Porto  Rioo  by  cuttiDg  down 
the  necessary  jurisdictional  amount  and  dispensing  with  di- 
versity of  state  citizenship,  by  substituting  United  States  dtisen- 
ship  therefor.    76. 

See  AnifiRAi/rT,  5. 

D.  Of  Fedebal  Coubts  Generally. 
In  mattere  relaHng  to  pateiUs. 

The  Federal  courts  have  exclusive  jurisdiction  of  all  cases  arising  under 
the  patent  laws,  but  not  of  all  questions  in  which  a  patent  may  be 
the  subject-matter  of  the  controversy.  New  Mcarahall  Engine  Co. 
V.  MwrshaU  Engine  Co.,  473. 

See  Jurisdiction,  E  4. 

E.  Of  State  Courts. 

1.  In  mature  reUxUng  to  paUnU. 

Courts  of  a  State  may  try  questions  of  title  and  construe  and  enforce 
contracts  relating  to  patents.  (Wade  v.  Lcmoder^  165  U.  S.  624.) 
New  McarehaU  Engine  Co,  v.  Marshall  Engine  Co,,  473. 

2.  Qfeidtto  compel  aseignment  of  palent  and  enjoin  manufadwe  and  aale 

of  artidee  covered  therdfy. 
A  suit,  to  compel  assignment  of  a  patent  and  to  enjoin  manufacturing 
and  sale  oi  articles  covered  thereby,  because  the  patent  is  an  im- 
provement on  an  earlier  one  and  included  in  a  covenant  to  convey 
all  such  improvements,  is  based  on  general  principles  of  equity, 
and  is  within  the  jurisdiction  ol  the  state  court.    lb. 

3.  Same. 

Where  the  injunction  granted  against  sale  of  articles  manufactured 
imder  a  patent  is  only  an  incident  to  a  decree  for  specific  per- 
fmmance  of  a  contract  to  convey  the  patent  as  ui  improvement 
of  an  earlier  one,  the  relief  is  appropriate,  and,  if  it  does  not 
det^mine  questions  of  infringement,  is  within  the  jurisdiction 
oi  the  state  courts.    lb. 

4.  Of  8uU  to  recover  damages  caused  by  failure  to  deUver  goods;  effect  cf 

§§  8f  Of  Interstate  Commerce  Law. 
Damages  caused  by  failure  to  deliver  goods  is  not  traceable  to  a  vic^ 
tion  of  the  Interstate  Commerce  Law,  and  is  not  within  the  pro- 
visions of  §§  8  and  9  of  the  act;  the  jurisdiction  of  the  commission 
and  the  United  States  courts  is  not  exclusive.  Texas  A  Padfe 
Railway  v.  Abilene  Cotton  OU  Co.,  204  U.  S.  426,  distingukbed. 
Oalve^on,  H.  db  S.  A.  Ry.  Co.  v.  Wallace,  481. 
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5.  OS  civil  and  transitory  actions  created  by  foreign  siaiiUe, 

While  statutes  have  no  extra-territorial  operation  and  courts  of  one 
government  cannot  enforce  the  penal  laws  of  another,  state  courts 
have  jurisdiction  of  civil  and  transitory  actions  created  by  a 
foreign  statute,  provided  it  is  not  of  a  character  opposed  to  the 
public  policy  of  the  State  in  which  it  is  brought.    76. 

6.  Qf  causes  of  action  created  by  Federal  statute. 

Jurisdiction  is  not  defeated  by  implication;  and  there  is  no  presump- 
tion that  Congress  intends  to  prevent  state  courts  from  exercising 
jurisdiction  aheady  possessed  by  them,  and  under  which  they 
have  power  to  hear  and  determine  causes  of  action  created  by 
Federal  statute.    {Robb  v.  ConnoUy,  111  U.  S.  637.)    lb. 

7.  Same. 

When  a  Federal  statute '  creating  an  action,  such  as  the  Carmack 
amendment,  is  silent  on  the  subject  of  jurisdiction,  the  presump- 
tion is  that  the  action  may  be  asserted  in  a  state,  as  well  as  in  a 
Federal  court.    76. 

See  Courts,  2; 

Practice  and  Procedurb,  6. 

F.  Of  Interstate  Commerce  Commission. 
S^  Supra,  Ei; 

Interstate  Commerce  Commission,  1. 

G.  Equitt. 
See  Equitt. 

H.  Generally.  ) 

See  Courts. 

JURY  AND  JURORS. 

1.  Grandjury;  waiver  of  objection  to. 

The  objection  that  there  was  no  venire  facias  suixmioning  the  grand 
jury  is  waived  unless  seasonably  taken.  Powers  v.  United  States, 
303. 

2.  Grand  jury;  sufficiency  of  showing  as  to  qucdifkaJtion. 

When  the  case  gets  to  this  court  if  the  indictment  shows  that  the 
grand  jury  was  duly  selected  and  sworn,  it  is  enough  to  show  the 
proper  swearing  of  the  grand  jury.  Grain  v.  United  States,  162 
U.  S.  625,  distinguished.    76. 

VOL.  ccxxni— 51 


Digitized  by  VjOOQIC 


802  INDEX. 

In  this  case  the  statements  in  the  record  as  to  the  calling  and  im- 
paneling of  the  petit  jury  sufficiently  disclose,  upon  proceedings 
in  error,  that  the  petit  jury  was  sworn.    76. 

LAND  DEPARTMENT. 

See  Indians,  7; 

PuBUc  Lands,  1,  7. 

LAUNDRIES. 
See  Constitutional  Law,  17. 

LAW  GOVERNING. 
See  Employers'  Liabilitt  Act,  4;       Navioablb  Watebs,  2; 
Indians,  1;  Phiuppine  Islands,  7; 

Local  Law  (Porto  Rico,  2) ;        Riparian  Rights,  7; 
Mines  and  Mining,  2;  States,  4. 

LAW  OF  THE  LAND. 

See  States,  5. 

LEGISLATIVE  POWERS. 
See  Common  Law; 

Congress,  Powers  of; 

L6cAL  Law  (Ohio). 

LIBEL  IN  ADMIRALTY. 
See  Admiralty,  1,  2. 

LIBERTY  OF  CONTRACT. 
See  Constitutional  Law,  6. 

LICENSES. 
See  Constitutional  Law,  17. 

LIENS. 
'  See  Local  Law  (Porto  Rico,  2). 

LIFE  INSURANCE. 
See  Insurance. 

LIMITATION  OF  ACTIONS. 
See  National  Banks,  1,  2,  4. 
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UMITATION  OF  LIABILITY. 
See  ADimtAiAT,  3-9. 

LIQUORS. 
See  Intebbtatb  Commerce,  4,  5,  6,  18, 19. 

LITTORAL  RIGHTS. 
See  Riparian  Rights,  4-7. 

LOCAL  LAW. 
Argentine  Republic.    Right  of  consuls  to  administer  estates  of  de- 
ceased nationals  (see  Consuls,  4).    Boeca  v.  Thompeonf  317. 

Arizona.  Abandonment  and  forfeiture  of  mining  claims;  §3241, 
Rev.  Stat,  (see  Mines  and  Mining,  1,  2).    Clason  v.  Maiko,  646. 

California.  Administration  of  estates  of  decedents  (see  Consuls,  6). 
Rocca  V.  Thompson^  317. 

Code  of  Civil  Procedure,  relative  to  service  by  publication  (see 
Constitutional  Law,  9).    Jacob  v.  RobertSf  261. 

Kansas.  Statutes  of  1907,  c.  273,  relative  to  forfeiture  61  school  lands 
(see  Constitutional  Law,  2).    Reitler  v.  HarriSy  437. 

Kentucky.  Statute  of  1906,  prohibiting  transportation  of  intoxicating 
liquors  (see  Interstate  Commerce,  19).  Louisville  dt  Nashville 
R.  R.  Co.  V.  Cook  Brewing  Co.,  70. 

Minnesota.  Rev.  Laws,  1905,  Chapter  11,  taxing  express  companies 
(see  Interstate  Commerce,  23).  United  States  Express  Co.  v. 
Minnesota,  335. 

Montana.  licensing  of  laundries  (see  Constitutional  Law,  17); 
Quong  Wing  v.  KvrkendaU,  59. 

Ohio.  Power  of  eminent  domain.  After  its  admission  into  the  Union, 
the  legislative  power  of  the  State  of  Ohio  was  not  restricted  in  any 
way  by  the  provisions  of  Article  2  of  the  Northwest  Ordinance 
of  1787,  except  as  limited  by  its  own  constitution,  and  that  State 
has  every  power  of  eminent  domain  which  pertains  to  the  other 
States.  Cincinnati  v.  LouistnUe  A  NashtnUe  R.  R.  Co.,  390. 
Act  of  1908,  §3283,  relative  to  condemnation  of  ri^t  of  way 
(see  Constitutional  Law,  3).  Cincinnati  v.  LouisfriUe  dt  Nash" 
vOle  R.  R.  Co.,  390. 
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Oklahoma.  Tax  on  gross  revenue  of  corporations  of  1910  (&ee  Inter- 
state Commerce,  25).   Oklahama  v.  Wdla,  Fargo  &  Co.,  298. 

Oregon,  National  hanks;  right  to  sue  in  own  name.  Under  the  law  of 
Oregon,  a  national  bank  holding  a  chose  in  action  as  trustee  to 
collect  and  distribute  may  sue  in  its  own  name.  Miller  v.  King, 
506. 

Initiative  and  referendum  provision  of  1902  (see  Constitutional 
Law,  28).    Pacific  States  Telephone  Co.  v.  Oregon,  118. 

PhUipfdne  Islands.    Spanish  Law  of  Waters  of  1866  (see  Riparian 
Bijghts,  5).   Ker  A  Company  v.  Couden,  268. 
See  PmuppiNB  Islands. 

Porto  Rioo.  .  1.  Rules  of  equity;  application  of.  A  court  of  equity  being 
a  novelty  in  Porto  Rico,  it  would  be  unjust  to  apply  its  doctrines 
to  the  conduct  of  parties  during  the  period  that  was  not  governed 
by  any  rules  peculiar  to  chancery  courts.    Noble  v.  GaUardo,  65. 

2.  Law  governing  foreclosure  of  mortgage  Uens.  The  right  to  fore- 
close liens  on  crops  under  a  mortgage  executed  in  1865,  which  is 
c(mtested  on  the  ground  of  laches,  should  be  determined  acoMti- 
ing  to  Spanish  law  as  it  prevailed  during  the  time  when  laches 
is  claimed  to  have  taken  place,  and  not  according  to  the  doctrines 
of  our  equity  courts.    76. 

Texas.  Statute  of  1907,  establishing  Board  of  Medical  Examiners 
(see  Constitutional  Law,  10).    Collins  v.  Texas,  288. 

Washington.  Foreclosure  of  tax  liens  (see  Ckmstitutional  Law,  13). 
Ontario  Land  Co.  v.  Wilfong,  543. 

OeneraUy.    See  Consuls,  3. 

LCKJUS  PENTTENTLE. 
See  National  Banks,  5. 

MANDAMUS. 

1.  Will  not  He  to  review  decision  of  executive  officer  where  exerdm  of 
judgment  and  discretion  involved. 

A  decision  of  an  executive  officer,  made  in  the  discharge  of  a  duty  im- 
posed by  statute  law,  and  involving  the  exercise  of  judgment  and 
discretion,  may  not  be  reviewed  by  mandamus,  nor  can  he  be 
compelled  by  that  means  to  retract  his  decision  so  made  and  to 
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give  effect  to  another  not  his  own  and  having  his  approval   Ne99 
V.  F%9her,  683. 

2.  Decision  of  execuHve  officer  involving  exerciae  of  judgment  and  diacrc' 

Hon  which  toill  not  be  remewed  by  mandamus. 
The  Secretary  of  the  Interior  made  a  decision  that  under  §  2  of  the 
timber  and  stone  act  of  June  3, 1878,  20  Stat.  80,  c.  151,  the  state- 
ment that  the  land  is  unfit  for  cultivation,  valuable  chiefly  for 
its  timber,  uninhabited,  and  contains  no  mining  or  other  improve- 
ments, must  be  made  upon  the  personal  knowledge  of  the  appli- 
cant, and  not  upon  information  and  belief,  and  the  Court  of  Ap- 
peals held  that  this  decision  was  right,  and  on  that  ground  re- 
fused mandamus  to  review  it;  this  court  affirms  the  judgment, 
but  without  examining  the  merits  of  the  question,  and  solely  on 
the  ground  that  the  decision  of  the  Secretary  is  one  involving  the 
exercise  of  judgment  and  discretion  of  an  executive  officer  which 
cannot  be  reviewed  by  mandamus.    76. 

3.  Absence  of  other  method  for  review;  effect  on  right  to  mandamus. 
That  no  writ  of  error  or  appeal  lies  in  such  a  case  by  which  the  decision 

of  the  Secretary  of  the  Interior  can  be  reviewed,  furnishes  no 
ground  for  awarding  mandamus.    76. 

4.  Scope  of  determination  on  application  for  writ  to  compel  Circuit 

Court  of  Appeals  to  take  jurisdiction  of  appeal  from  order  of  con- 
tempt of  court. 
Whether  contempt  proceeding?  at  the  instance  of  the  injure4  party, 
resulting  in  the  offending  party  being  adjudged  to  pay  a  fine,  a 
part  of  which  goes  to  the  injured  suitor  and  a  part  to  the  United 
States,  is  erroneous  in  its  entirety  or  only  as  to  the  portion  of  the 
fine  going  to  the  United  States,  will  not  be  determined  on  an  ap- 
plication for  mandamus  to  compel  the  Circuit  Court  of  Appeids 
to  take  jurisdiction  of  an  appeal;  the  court  will  only  determine 
whether  the  order  is  reviewable.  In  re  Merclumts*  Stock  &  Grain 
Co.,  639. 

5.  As  prosper  remedy  to  compel  Circuit  Court  of  Appeals  to  take  jurisdic- 

tion of  writ  of  error  to  review  order  of  contempt  of  court. 
If  the  Circuit  Court  of  Appeals  refuses  to  take  jurisdiction  of  a  writ  of 
error  to  review  an  order  of  contempt  made  by  the  Circuit  Court, 
the  punitive  feature  of  which  is  dominant,  Uie  remedy  is  by  writ 
of  mandamus  from  this  court  to  ccmipd  the  Circuit  Court  of 
Appeals  to  take  jurisdiction.    76. 
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MANDATE. 
See  Appeal  and  Error,  8. 

MARITIME  LAW. 
jSee  Admiraltt. 

MASTER  AND  SERVANT. 
See  Ck>NORE88,  Powers  of,  4,  5,  6. 

MEDICAL  PRACTITIONERS. 
See  Constitutional  Law,  10; 
States,  6. 

MINERAL  LANDS. 
See  PuBUC  Lands,  2. 

MINES  AND  MINING. 

L  AbandonmerU  and  forfeitvre;  distinction  between;  Arizona  law. 

While  there  may  be  a  distinction  between  abandonment  and  forfeiture 
of  mining  claims,  there  is  no  distinction  as  those  terms  are  used  in 
§  a241,  Rev.  Stat.,  of  the  Territory  of  Arizona.  Cla9on  v.  Matko, 
646. 

2.  Arizona  law,  iS^l,  Rev,  Stat,  fin  harmony  wiUihwscfUniiedStatee. 
Section  3241,  Rev.  Stat.,  Arizona,  was  enacted  pursuant  to  the  power 

given  by  f  2324,  Rev.  Stat,  of  the  United  States,  and  is  not  in 
conflict  either  with  that  section  or  with  f  1857,  Rev.  Stat,  of  the 
United  States.    76. 

3.  Claims;  essentials  to  validity, 

A  discovery  of  mineral  within  the  limits  of  a  mining  claim  is  essentisl 
to  its  validity;  proximity  will  not  suffice.  Waskey  v.  Hammer, 
85. 

4.  Claims;  essentials  to  validity. 

An  cHiginal  location  is  invalidated  by  readjusting  the  lines  so  as  to 
exclude  the  point  or  place  of  the  only  prior  discovery.    76. 

5.  Claims;  readjustment;  date  at  which  effective. 

A  readjusted  location  becomes  ^ective  as  oi  the  date  of  the  readjust- 
ment as  thou^  it  were  a  new  (me,  and  if  the  locator  is  disqualified 
at  the  time  of  the  readjustment,  the  location  is  invalid.    76. 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
See  Local  Law  (Pobto  Rico). 

MUNICIPAL  CORPORATIONS. 
Ordinance  as  contract;  to  what  subject, 

A  municipal  ordinance  drawn  in  form  of  a  contract  to  be  accepted  by 
the  franchisee,  when  accepted  becomes  a  contract  and  is  subject 
to  the  reserved  powers  of  the  municipality  as  limited  by  the  laws 
of  the  State.    Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  655. 
See  PuBUC  Sbbvicb  Corporations,  7. 

MUTUAL  INSURANCE  COMPANIES. 
See  Insurance,  5. 

NATIONAL  BANKS. 

L  Actions  under  Rev.  Stat.,  §  5198,  to  recover  usvriaus  interest;  when 
period  of  limitation  begins  to  run. 

The  two-year  limitation  in  Rev.  Stat.,  §  5198,  within  which  an  action 
must  be  commenced  against  a  national  bank  to  recover  double 
the  amount  of  payments  of  usurious  interest,  begins  to  run  from 
the  time  of  payment  of  the  usurious  interest,  and  not  from  the 
time  of  payment  of  the  note.  McCarthy  v.  First  National  Bank, 
493. 

2.  Ustaious  contracts  prohibited;  no  statute  of  limitations  to  defense  of 

usury. 
National  banks  are  prohibited,  from  making  usurious  contracts,  and 
whenever  the  debtor  is  sued  on  such  a  contract,  he  may  plead 
the  usury  and  be  relieved  from  payment;  as  to  this  defense  there 
is  no  statute  of  limitations.    lb. 

3.  Usurious  interest  exacted  by;  remedies  and  defenses  of  debtor. 

Where  a  national  bank  reserves  or  deducts  usurious  interest  in  ad- 
vance, the  debtor  may  plead  usury,  but  may  not  recover  double 
the  amount  paid  under  §  5198,  Rev.  Stat.    lb. 

4.  Usurious  contracts;  actions  on;  when  statute  of  limitations  begins  to 

run. 
When  the  debtor  actually  makes,  and  the  national  bank  knowingly 
receives  and  appropriates,  a  payment  of  usurious  interest,  the 
cause  of  action  arises  and  the  statute  begins  to  run.    lb. 

5.  Locus  penitentice;  to  whom  privilege  granted. 

There  is  no  locus  penitentice.    That  privil^^e  is  only  granted  to  those 
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banks  which,  having  charged  usury,  niay  by  refusal  to  accept 
interest  when  tendered  show  that  th^y  unll  not  carry  the  illegal 
contract  into  effect.    lb, 

6.  CoUectUms;  acts  xoithin  power  in  connection  with. 

While  a  national  bank  cannot  act  as  trustee  and  hold  land  for  third 
persons,  under  f  5136,  Rev.  Stat.,  it  may  do  those  acts  that  are 
usual  and  necessary  in  making  collections  of  commercial  pi^per 
and  evidences  of  debt.    MiUer  v.  King,  505. 

7.  Collections;  capacity  to  act  as  (usignee  of  judgment, 

A  national  bank,  under  f  5136,  Rev.  Stat.,  may  be  assignee  of  a  judg- 
ment to  collect  and  distribute  the  amoimt  thereof  where  the  as- 
signment is  not  made  merely  to  enable  it  to  sue  in  its  own  name. 
76. 

8.  UUra  vires  acts;  who  rnay  raise  question;  qucare  as  to. 

Quare:  Whether  any  but  the  Government  can  raise  the  questicNi  that 
a  national  bank  in  acting  as  trustee  violates  f  5136,  Rev.  Stat 
(Kerjoot  y.  Bank,  218  U.  S.  281.)    Ih. 
See  Injunction,  2; 
Local  Law  (Ore.). 

NAVIGABLE  WATERS. 

1.  Harbor  lines;  contintdng  authority  of  Secretary  of  War  to  e^abUsh. 
Authority  given  by  Congress  to  the  Secretary  of  War  to  establish 

harbor  lines  is  not  exhausted  in  laying  the  lines  once;  the  Secretazy 
may  change  them  at  subsequent  times  in  order  to  protect  naviga- 
tion from  obstruction.    Philadelphia  Co,  v.  SHmson,  605. 

2.  Title  to  soil  under;  riparian  rights,  law  gopeming;  authority  to  fix 

harbor  lines. 
The  title  to  the  soil  under  navigable  waters  within  their  territorial 
limits,  and  the  extent  of  riparian  rights,  are  governed  by  the  law 
of  the  several  States  subject  to  the  paramount  authority  of  Con- 
gress; and  under  the  authority  of  Congress,  the  Secretary  of  War 
may  fix  harbor  lines  superseding  those  fixed  by  the  State,  lb. 
See  Practicb  and  Procedubb,  13. 

NAVIGATION.    • 
The  public  right  of  navigation  follows  the  course  of  the  stream.    PhUaddr 
phia  Co,  v.  Stimson,  605. 

See  Congress,  Powers  op,  7,  8,  9; 
Equity,  5. 
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NEGLIGENCE. 

See  CONGBBSB,  POWBRS  OF,  5. 

NEGROES. 
See  Indians,  9, 11. 

NELSON  ACT. 
See  Indians,  3,  5,  6. 

NORTHWEST  ORDINANCR 
See  EiONSNT  Domain,  1,  7; 
Local  Law  (Ohio); 
States,  1,  2. 

NOTICE 
See  Constitutional  Law,  8,  9,  13; 
Indians,  7. 

OBITER  DICTUM. 
What  coneHttUee. 

Where  a  decision  is  based  on  two  grounds  either  of  which  is  sufiScient 
to  sustain  it,  neither  is  obiter.     (Union  Pacific  R.  R,  Co,  v.  Mason 
CUy  R.  R.  Co,,  222  U.  S.  237.)    Ontario  Land  Co.  v.  WUfong,  543. 
See  Statutes,  A  6. 

OBJECTIONS. 
See  Practice  and  Procbdube,  15. 

OBSTRUCTIONS  TO  NAVIGATION. 

See  Congress,  Powers  of,  9. 

OMAHA  INDIANS. 
See  Indians,  2. 

OPINIONS. 
See  Obiter  Dictum. 

OSTEOPATHY. 
See  Constitutional  Law,  10; 
States,  6. 
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^  PANAMA  CANAL  COMMISSION. 

See  COMTEACTB,  3. 

PARTIES. 
See  JuDOMBNTS  AND  Dbcrebs,  8; 
Jurisdiction,  C; 
PRAcncB  AND  Pbocedurb,  13, 14. 

PATENTS. 
See  JuKiSDicnoN,  D;  E  1,  2,  3. 

PAYMENT. 
See  PRiNaPAL  and  Surett,  1; 
Taxes  and  Taxation,  1-4. 

PEARLS. 
See  Customs  Law,  10-13. 

PENAL  STATUTES. 

See  Statutes,  A  8. 

PENALTIES  AND  FORFEITURES. 
See  Interstate  Coiqierce,  17; 
Taxes  and  Taxation,  2, 3,  4. 

PERJURY. 
See  Criminal  Law,  6. 

PHILIPPINE  ISLANDS. 

1.  DavbU  jeopardy;  what  embraced  wiM 

The  provision  against  double  jeopardy  in  the  Philippine  Act  ci  July  1, 
1902,  32  Stat.  691,  c.  1369,  f  5,  is  in  terms  restricted  to  instances 
where  the  second  jeopardy  is  for  the  same  offense  as  was  the  first. 
{Ganeres  v.  United  Stales,  220  U.  S.  338.)    Diaz  v.  Vniied  Stain, 

2.  DaxMe  jeopardy;  effed  of  trial  for  homicide  after  prior  convictum  of 

assault  as  result  of  same  ad. 
One  convicted  in  the  Philippine  Islands  al  assault  before  the  death  of 
the  injured  person  is  not  put  in  second  jeopardy,  within  the  mean- 
ing of  f  5  of  the  Philippine  Act  (d  1902,  by  being  placed  on  trial 
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for  homicide  after  the  death  of  the  person  assaulted  as  a  conse- 
quence of  the  assault.    76. 

3.  Evidence  in  crimindl  cases;  waiver  of  right  to  confrontation  with  vnt- 

nesses. 
The  admission  by  consent  of  the  accused,  without  qualification  or 
restriction  of  testimony  taken  elsewhere,  is  not  a  denial  of  the 
right  of  confrontation  with  witnesses  secured  by  f  5  of  the  Philip- 
pine Act  oi  July  1,  1902,  and  when  so  admitted,  the  testimony  is 
equally  available  to  the  Government  and  to  the  accused.    lb. 

4.  Trial  in  criminal  cases;  nature  of  provision  of  act  of  1902  relative  to 

confrontation  with  witnesses. 
The  right  of  confrontation  with  witnesses  secured  by  f  5  of  the  Philip- 
pine Act  of  July  1, 1902,  is  in  the  nature  of  a  privilege  extended  to, 
rather  than  a  restrictiim  placed  upon,  the  accused,  and  can  be 
waived  or  asserted  as  he  sees  fit.    lb, 

5.  Trial  in  criminal  cases;  right  of  accused  to  be  heard. 

The  right  to  be  heard  by  himself  and  counsel  secured  to  the  accused 
in  all  criminal  prosecutions  by  §  5  of  the  Philippine  Act  of  July  1, 
1902,  is  the  substantial  equivalent  of  the  similar  right  embodied 
in  the  Sixth  Amendment,  by  which  it  should  be  measured.  {Kep- 
ner  v.  United  States,  195  U.  S.  100.)    76. 

6.  Trial  in  criminal  cases;  right  of  accused  to  be  present  and  heard;  effect 

of  voluntary  absence;  qwere  as  to  capital  cases. 
While  the  rule  may  be  otherwise  in  cases  that  are  capital,  or  where 
the  accused  is  in  custody  imder  the  control  of  the  court,  or  where 
special  statutory  provisions  apply,  where  the  offense  is  not  capital, 
and  the  accused  is  not  in  custody,  his  voluntary  absence  does  not 
nullify  what  has  been  done  in,  or  prevent  the  completion  of,  his 
trial,  but  operates  as  a  waiver  of  his  right  to  be  present  and  leaves 
the  court  free  to  proceed;  and  so  held  that  the  continuation  dL  the 
trial  during  the  volimtary  absence  of  the  accused  in  this  case 
while  it  proceeded  with  his  counsel  present  did  not  violate  the  pro- 
visions of  §  5  of  the  Philippine  Act  of  July  1,  1902,  giving  him  a 
right  to  be  present  and  heard.    76. 

7.  TiHes;  law  governing. 

In  determining  what  law  is  applicable  to  titles  in  the  Philippines,  this 

court  deals  with  Spanish  law  as  prevailing  in  the  Philippines,  and 

not  with  law  which  prevails  in  this  country  whether  of  mixed 

antecedents  or  the  common  law.    Ker  &  Company  v.  Cotiden,  268. 

See  PRAcncB  and  Procedure,  8. 
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PLEADING. 
See  ADMntAiOT,  1»  2;  National  Banks,  2,  3; 

JuDOMSNTs  and  Dbcrbes,  7;  Stipulation  of  Fabtor,  1. 

POLICE  POWER. 
See  Constitutional  Law,  10; 
States,  6. 

POLITICAL  QUESTIONS. 
Sec  Constitutional  Law,  21-25, 28. 

PORTO  RICO. 
iSee  Jurisdiction,  C; 
Local  Law. 

POWERS  OF  CONGRESS. 
See  CoNOBEss,  Powers  of. 

PRACTICE  AND  PROCEDURE. 

1.  Ajfirmance  where  no  error  in  single  question  brought  up. 

Where  a  case  is  brought  up  on  an  appeal  on  a  single  question  in  regard 
to  which  there  is  no  error,  judgment  below  will  be  affirmed. 
Ker  A  Company  v.  Couden,  268. 

2.  Reversals;  when  this  court  wiU  not  reverse  although  differing  with  lower 

court  as  to  details  of  decree. 
The  state  court  having  treated  a  public  utility  corpcmtticm  fairly  as  to 
value  of  plant  depreciation,  and  found  that  the  net  returns  would 
exceed  six  per  cent.,  and  given  it  leave  to  try  the  case  again  afta- 
the  legislative  rate  had  been  in  effect,  this  court  does  not  fed 
warranted  in  reversing  on  the  ground  that  the  rate  is  confiscatory 
because  in  some  details  this  coiirt  mi^t  have  treated  the  corporsr 
tion  differently.    Cedar  Rapids  Oas  Light  Co.  v.  Cedar  Rapids,  655. 

3.  Motion  to  dismiss;  denial  of. 

Where  the  bill  attacks  the  constitutionality  of  the  state  law  as  applied 
by  the  state  court,  and  the  application  of  a  case  heretofore  de- 
cided by  this  court  runs  to  the  merits,  the  motion  to  dismiss  will 
be  denied.    Ontario  Land  Co.  v.  Wilfong,  543. 

4.  Effect  of  §  709 f  Rev.  Stat.,  to  open  evidence  for  rel^amination. 

The  practice  and  decisions  of  this  court  are  that  §  709,  Rev.  Stat., 
does  not  give  to  a  writ  of  error  to  the  state  court  in  a  chancery' 
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case  the  effect  of  an  appeal  from  a  judgment  in  such  a  case  in  the 
Federal  courts  and  open  the  evidence  for  reexamination  in  this 
court.    Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  665. 

5.  When  and  to  whai  extent  court  may  examine  evidence  on  writ  of  error 

to  state  court. 
Findings  of  the  state  court  in  cases  either  at  law  or  in  equity  may  de- 
pend upon  questions  that  are  reexaminable  in  this  court,  which,  if 
properly  saved,  must  be  answered;  and  this  court  may  examine 
the  evidence  in  so  far  as  necessary  to  do  so  in  respect  to  rulings 
within  the  appellate  jurisdiction  of  this  court.  (Karisas  City 
Souihem  Railway  v.  AJbers  Commission  Co,,  ante,  p.  573.)    lb, 

6.  Determination  of  case  on  merits  when  single  constittUioruU  question 

involved. 
In  this  case  the  writ  of  error  to  review  a  judgment  denying  plaintiff 
in  error  his  release  on  habeas  corpus  is  not  dismissed  but  deter- 
mined on  the  merits,  as  the  single  constitutional  question  goes  to 
the  jurisdiction  of  the  state  court,  and  has  arisen  as  plainly  as  it 
ever  will.  Bailey  v.  Alabama,  211  U.  S.  462,  distinguished. 
Collins  V.  Texas,  288. 

7.  Inference  as  to  inclusion  of  Federal  question  in  pleading  not  incorpo- 

rated in  record. 
Where  the  record  does  not  contain  the  petition  for  rehearing  but  the 
opinion  of  the  state  court  denying  it  discusses  at  length  the  Fed- 
eral question  relied  on  here,  this  court  will  infer  that  the  subject 
was  included  in  the  petition.    Kieman  v.  Portland,  161. 

8.  Concurrent  findings  of  fact  by  lower  courts  not  conclusive  in  this  court. 

Although  concurrent  findings  of  fact  by  both  the  Coiu*t  of  First  In- 
stance and  the  Supreme  Court  of  the  Philippine  Islands  are  en- 
titled to  great  respect,  this  court  may  independently  examine 
the  evidence,  and  in  this  case,  after  so  doing  it  aflSrms  the  judg- 
ment.   Diaz  V.  United  States,  442. 

9.  Facts;  duty  of  court  as  to. 

When  coimsel  do  not  bring  the  facts  before  it,  the  court  is  not  bound 
to  make  inquiries.    Quong  Wing  v.  KirkendaU,  59. 

10.  Controlling  effect  of  date  court  decision  determining  classes  of  earrir 
ings  to  be  taxed. 

In  determining  whether  a  state  tax  on  earnings  is  constitutional  this 
court  is  bound  by  the  decision  of  the  state  court  as  to  what  classes 
oi  earnings  are  included  in  estimating  the  earnings  to  be  taxed. 
United  States  Express  Co.  v.  Minnesota,  335. 
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11.  CorUroUing  effed  of  sUiU  Courtis  (kterminat^ 

It  is  difficulty  at  times,  to  draw  the  line  between  state  taxes  that  are 
unconstitutional  as  burdening  interstate  commerce  and  a  legiti- 
mate property  tax  measured  in  part  by  income  from  mterstate 
commerce.  While  the  determination  by  the  state  court  that  a  tax 
so  measured  is  a  property  tax  is  not  binding  on  t^  court,  in  this 
case,  this  court  will  not  say  that  the  conclusicm  is  not  well  founded. 
lb. 

12.  State  cowrVs  determination  of  pvblic  policy;  binding  effect  of, 
Qucere:  Whether  in  a  case  of  this  nature  this  court  would  have  to 

yield  to  the  determination  of  what  a  state  court  has  declared  to 
be  its  public  policy.  Northtoestem  Mut.  Life  Ins.  Co.  v.  McCwy 
234. 

13.  Right  of  party  to  raise  question;  qtAosre  as  to. 

Qucare:  Whether  the  plaintiff  in  a  taiqiayer's  suit  against  a  city  to 
enjoin  the  issuing  of  bonds  to  build  a  bridge  over  navigable 
waters  on  the  groimd  of  imconstitutionality  oi  the  ordinance, 
can  raise  the  question  oi  lack  of  consent  of  the  Government  of 
the  United  States.    Kieman  v.  Portland,  151. 

14.  Who  considered  in  determining  oonstittdianality  of  statute. 

Where  the  party  attacking  the  constitutionality  of  a  statute  has  not 
suffered,  the  court  will  not  speculate  whether  others  may  suffer. 
CoOins  V.  Texas,  288. 

15.  Objection  to  jwrisdietion  in  equity;  when  too  late. 

Where  relief  in  equity  may  be  admissible  under  any  circiunstances, 
the  objection  of  adequate  remedy  at  law  comes  too  late  when 
made  for  the  first  time  in  this  court.  LouisviUe  dt  NashmUe  R.  R. 
Co.  V.  Cook  Brewing  Co.,  70. 

See  Appeal  and  Errob,  4,  5;       Public  Sebvice  Cobporations, 
jubt  and  jubobs,  1',  4,  5*, 

Mandamus,  4;  Stipulation  of  Pabtibb,  2. 

PRESUMPTIONS. 
Sec  Customs  Law,  1, 3, 7, 13;       Practice  and  Pbocedure,  7; 
Interstate    Coismebce,       Pubuc   Service    Corpora- 

2,  8,  16;  tions,  2,  7; 

Jurisdiction,  E  6,  7;  Statutes,  A  9; 

TERRrrOBIES. 

PRINCIPAL  AND  AGENT. 
See  Intebstate  Commebce,  2. 
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PRINCIPAL  AND  SURETY. 

1.  PaymerUby  8tirdyofamotmlofimper9edea8b(mdhM 

FaymeDi  by  a  surety  company  of  the  amount  of  a  supersedeas  bond 
after  aflBrmance  of  the  judgment  by  the  Supreme  Court  of  the 
Territory  and  notice  by  the  Governor  of  the  State  of  non-payment 
by  the  principals  and  that  unless  the  judgment  were  paid  forth- 
with, or  excuse  for  non-payment  shown,  the  company  would 
forfeit  its  right  to  transact  business  in  the  Territory,  is  not  a 
voluntary  pasrment  even  if  the  Governor  had  no  power  to  revoke 
the  license,  no  ruling  to  such  efifect  having  been  made  prior  to  the 
payment.     United  States  Fidelity  Co.  v.  Sandovaly  227. 

2.  Payment  by  surety  of  amount  of  supersedeas  bond;  effect  of  taking 

security  from  judgment  creditor  on  liability  of  appealing  debtor  to 
reimburse. 
The  fact  that  an  appeal  was  subsequently  taken  by  the  judgment 
debtcNTS  to  this  court  from  the  judgment,  and  that  on  payment 
thereof  the  surety  company  took  security  for  repayment  from  the 
judgment  creditor  in  the  case  of  reversal,  does  not  diminish  the 
right  of  the  surety  company  to  collect  from  the  principals  the 
amoimt  of  the  debt  and  all  of  its  expenses  as  agreed  in  the  applica- 
tion for  the  bond.    76. 

See  Courts,  6. 

PRIVILEGES  AND  IMMUNITIES. 
See  EviDBNCE,  2,  3. 

Phiuppinb  Islands,  1-^. 

PROBATE  LAW. 
See  Estates  of  Decedents. 

PROCESS. 
See  Constitutional  Law,  8,  9;       Jurt  and  Jubors,  1; 
Injunction;  Mandamus. 

PRO  CONFESSO  DECREES. 
See  Judgments  and  Decrees,  5,  6,  7. 

PROPERTY  RIGHTS. 
That  wkieh  is  taken  subject  to  a  right  cannot  be  a  burden  upon  that  right, 
CloBon  V.  Matko,  646. 

See  Common  Law; 
Equttt,  2-5; 
Insxtrance,  6. 
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PUBLIC  EXIGENCY. 
jSee  Eminemt  Domain,  8. 

PUBLIC  LANDS. 

1.  Pyrehaaera;  u^  exdudedfrmn  becoming. 

A  prohibition  against  porchase  of  public  lands  by  officers  of  the  Land 
Department  and  employes  is  to  prevent  abuse  and  infq[nre  con- 
fidence in  administration  of  the  land  laws,  and  should  be  con- 
sumed broadly  to  include  officials  and  employ^  of  subordinate 
offices  and  all  methods  of  securing  title  to  public  lands  und^  the 
general  laws.    Waakey  v.  Hammer,  85. 

2.  Minerd  lands;  who  may  not  make  location. 

A  United  States  mineral  surveyor  is  disqualified  under  {452,  Rev. 
Stat.,  from  making  a  mining  location.    Ih. 

3.  Indemnity  grants;  lands  open  to  selection. 

An  indenmity  grant,  like  the  residuary  clause  in  a  wiU,  contemplates 
the  uncertain  and  looks  to  the  future,  and  what  the  party  entitled 
may  elect  to  select  depends  upon  the  state  of  the  lands  at  the 
time  of  selection.  (Ryan  v.  Railroad  Company,  99  U.  S.  382.) 
United  Stales  v.  Sotdhem  Pacific  R.  R.  Co.,  565. 

4.  Railroad  granU;  rigM  of  SoiUhern  Pacific  company  to  select  Ueu  lands. 
The  Southern  Pacific  Railroad  Company  is  not  entitled  under  the 

Branch  Line  Land  Grant  Act  of  March  3,  1871,  c.  122,  §  23,  16 
Stat.  573,  579,  to  select  as  lieii  lands  within  the  indenmity  limits 
specified  in  that  act,  any  lands  within  the  granted  or  indemnity 
limits  of  the  grant  made  to  Atlantic  &  Pacific  Railroad  Company 
by  the  act  of  July  27,  1866,  14  Stat.  292,  c.  278,  and  forfeited  \^ 
that  road  under  the  act  of  July  6,  1886,  24  Stat.  123,  c.  637. 
SoiUhem  Pacific  Railroad  Co.  v.  United  Stales,  168  U.  S.  1,  fol- 
lowed, and  Ryan  v.  Railroad  Co.,  99  U.  S.  382,  distinguished. 
Southern  Pacific  R.  R.  Co.  v.  United  States,  560. 

5.  Railroadgrants;rigMof  Southern  Pacific  company  to  select  lieu  Umds. 
Under  the  main  line  grant  made  to  the  Southern  Pacific  Railroad 

Company  by  the  act  of  July  27,  1866,  c.  278,  §  18,  14  Stat.  292, 
the  company  can  select  lieu  lands  within  the  primary  limits  of 
the  grant  made  to  the  Atlantic  &  Pacific  Railroad  Ccmipany  by 
f  3  of  the  same  act  and  forfeited  under  the  act  of  July  6,  1886, 
c.  637,  24  Stat.  123.  Southern  Pacific  Ruilroad  Company  v.  United 
States,  168  U.  S.  1,  distinguished.  United  Stales  v.  Southern 
Pacific  R.  R.  Co.,  565. 
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6.  Railroad  grants;  sdeclion  of  lieu  lands;  effect  of  decision  of  this  court. 
Where  selections  are  made  after  a  decision  of  this  court,  the  selecticHis 

will  not  be  declared  illegal  at  the  instance  of  the  Government  if  its 
claim  is  inconsistent  with  the  position  taken  by  it  in  the  earlier 
case.    76. 

7.  Land  Department  as  special  tribunal;  powers  and  functions  of. 
Congress  has  constituted  the  Land  Department,  under  the  supervision 

and  control  of  the  Secretary  of  the  Interior,  a  special  tribunal  with 
quasi  judicial  functions,  to  which  is  confided  the  execution  of  the 
laws  regulating  the  disposal  of  the  public  lands.  Ness  v.  Fisher^ 
683. 

8.  Evidence  other  than  field  notes  of  survey;  admissibility  in  action  of 


Evidence  other  than  field  notes  of  a  survey  of  public  lands  may  be 
admissible  if  it  has  a  legitimate  tendency  to  precisely  locate  the 
land,  even  though  it  may  tend  to  show  an  error  in  the  field  notes, 
and,  imder  the  circumstances  of  this  case,  such  evidence  was 
proper.  (French-Glenn  Live  Stock  Co.  v.  Springer,  185  U.  S.  47.) 
Graham  v.  Gill,  643. 

See  JuBisDicnoN,  A  2;       Mines  and  Mining; 
Mandamus,  2;  Riparian  Riohtb,  5-^. 

PUBLIC  OFFICERS. 
See  Equttt,  4,  6;  States,  1,  2; 

PuBUc  Lands,  1,  2;       United  States,  2, 3, 4. 

PUBLIC  POLICY. 
See  Insurance; 

Practice  and  Procedure,  12. 

PUBLIC  RECORDS. 
See  Constitutignal  Law,  1,  2, 11; 
Evidence,  6. 

PUBLIC  SERVICE  CORPORATIONS. 

1.  Rate  regulation;  reasonableness;  questions  involved. 

Every  l^^slative  rate  case  presents  three  questions  of  prime  impor- 
tance; reasonable  value  of  the  plant;  probable  efifect  of  the  re- 
duced rate  upon  future  net  income;  deductions  from  gross  re- 
ceipts as  a  fund  to  preserve  plant  from  depreciation.  Lincoln 
Gas  Co.  V.  Lincoln,  349. 

VOL.  ccxxin — 52 
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2.  Rate  regtdation;  reasonableness;  presumption  as  to, 

A  legislative  rate  for  a  public  service  ccnporation  is  presumed  to  be 
sufficient  to  produce  a  fair  return  on  the  plant,  and  the  burden  of 
showing  that  it  is  confiscatory  rests  upon  those  attacking  it.    id. 

3.  Rate  regulation;  return  to  which  corporation  entitled, 

A  public  service  corporation  is  entitled  to  a  fair  return  upon  the  fair 
value  of  the  pluit  at  the  time  of  the  inquiry  as  to  reasonableness 
of  rates  imposed,  San  Diego  Land  &  Town  Co.  v.  Jasper^  189  U.  S. 
439;  but  in  this  case  not  decided  what  such  a  rate  would  be  on  a 
gas  and  electric  plant  in  Nebraska.    lb, 

4.  RaU  regulation;  reasonable;  practice  in  determining. 

Where  a  legislative  rate  contest  involves  ascertainment  by  testimony 
of  experts  and  auditws  of  valuation  of  plant,  capitalization,  gross 
receipts,  net  earnings,  depreciation  and  other  elements,  the  proper 
practice  is  to  refer  the  case  at  the  outset  to  a  skilled  master,  npoa 
whose  report  specific  errors  can  be  assigned  and  ruled  upon. 
{CkicagOy  Milwaukee  &  St.  Paul  Railway  v.  Tompkins,  176  U.  S. 
167.)    Ih. 

6.  Rate  regulation;  reasonableness;  when  this  court  wiU  not  pass  upon. 

What  sum  should  be  annually  deducted  from  gross  or  net  receipts  of 
a  public  service  corporation  for  depreciation  and  replacement  and 
how  it  should  be  applied,  are  novel  and  grave  problems,  and,  in 
the  absence  of  a  full  repcMi;  as  to  every  element  invdved,  this  court 
is  not  justified  in  passing  upon  them.    lb. 

6.  Rate  regulation;  prerequisites  to  enjoining  enforcement  of  ordinance 

establishing  rates. 
The  operation  of  an  ordinance  establishing  a  rate  for  gas  will  not  be 
enjoined  unless  complainant  enters  into  a  bond  to  account  to 
consumers  for  all  overcharges  in  case  the  ordinance  is  eventually 
sustained,    lb. 

7.  Rate  regulation;  power  of  municipality;  limitations  on. 

Where  the  general  power  reserved  to  regulate  rates  is  only  limited  by 
the  Fourteenth  Amendment,  no  franchise  contract  will  be  pre- 
sumed to  imply  that  the  municipality  imder  its  reserved  ri^t  to 
regulate  rates  must  only  reduce  them  to  such  a  point  that  there 
will  be  a  margin  to  allow  a  discount  for  prompt  payment.  Cedar 
Rapids  Gas  Light  Co.  v.  Cedar  Rapids^  655. 

8.  Rate  regulation;  reasonableness;  quoere  as  to. 

Quaere:  Whether  a  legislative  rate,  not  in  itself  too  low,  is  confiscatory 
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because  it  is  too  low  to  pennit  a  further  reductioii  in  the  way  of 
<fi0oount  for  cash  payment.    lb. 

See  PRAcncB  and  Procedure,  1. 

QUALIFICATION  OF  JURY. 
See  Jury  and  Jurors,  2,  3. 

RAILROADS. 
See  CoNBTrrunoNAL  Law,  14;  Equity,  1; 

DiSTRicrr  of  Columbia;  Interstate  Commerce; 

Employers'  Liabiuty  Act;       Pubuc  Lands,  4,  5,  6. 

RATES. 
See  Appeal  and  Error,  5;  Practice   and    Proced* 

Interstate  Commerce,  7-16;  ure,  1; 

Interstate  Commerce  Com-       Pubuc  Service  Corpora- 
mission,  2;  TioNS. 

REBATES. 
See  Interstate  Commerce,  17. 

REMEDIES. 
See  Mandamus; 

Taxes  and  Taxation,  5. 

REPEALS. 
See  Statutes,  A  4. 

REPUBLICAN  FORM  OF  GOVERNMENT. 

See  Constitutional  Law,  21-28. 

RETURN  OF  ALIENS. 
See  Immigration,  4,  5,  6. 

REVENUE  LAWS. 
See  Constitutional  Law,  15. 

RIPARL^N  RIGHTS. 
1.  Boundaries;  stream  as;  effect  of  change  by  accession  or  erosiion  and  by 

amdsion. 
A  riparian  proprietor  of  land  bounded  by  a  stream  continues  to  hold 

to  the  stream  as  a  boundary  where  the  banks  are  changed  by  accre- 
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tion  or  erosion,  but  if  the  banks  are  changed  by  avulsion,  the  title 
is  not  changed  but  remains  at  tlie  former  line.  This  rule  applies 
alike  to  all  streams  and  rivers  no  matter  how  strong  and  swift 
they  may  be.    Philadelphia  Co.  v.  Slimson,  605. 

2.  Boundaries;  when  sudden  change  of  channel  will  not  affect. 

To  bring  a  sudden  change  of  channel  within  the  rule  that  it  will  not 
affect  the  boundary  line,  it  must  be  perceptible  when  it  takes 
place.    (Ndn'oska  v.  Iowa,  143  U.  S.  359.)    76. 

3.  Boundariee;  case  where  change  of  channel  did  not  affect. 

In  this  case,  held,  that  the  changes  in  the  line  of  complainant's  prop- 
erty were  due  to  gradual  erosion  and  not  to  sudden  change  of 
channel,  and  that  the  stream  remained  the  boundary  line.    lb, 

4.  Accretion  and  allumon;  Spanish  law. 

The  question  of  ownership  imder  the  Spanish  law  of  accessions  to  the 
shore  by  accreticm  and  alluvion  has  been  a  vexed  one.  Ker  dt 
Company  v.  Couden,  268. 

5.  Accessions  and  accretions;  who  entitled  under  law  in  force  in  Philip- 

pines. 
Under  the  Spanish  Law  of  Waters  of  1866,  which  became  effective  in 
the  Philippines  m  1871,  lands  added  to  the  shore  by  accessicms 
and  accretions  belong  to  the  public  domain  unless  and  until  the 
Government  shall  decide  they  are  no  longer  needed  for  public 
utilities,  and  shall  declare  them  to  belong  to  the  adjacent  estates. 
76. 

6.  Accessions  and  accretions;  application  of  rule  as  to. 

This  rule  applies  hot  only  to  accessions  to  the  shore  while  it  is  wadied 
by  the  tide,  but  also  to  additions  which  actually  become  diy 
land.    76. 

7.  Accessions  to  shore  of  sea;  application  of  civil  law  doctrine. 

The  doctrine  that  accessions  to  the  shore  of  the  sea  by  accretion  be- 
long to  the  public  donuiin  and  not  to  the  adjacent  estate  has  been 
adopted  by  the  leading  civil  law  countries,  including  France, 
Italy  and  Spain.    76. 

8.  Seashore;  title  under  civU  law. 

Under  the  civil.law,  the  seashore  flowed  by  the  tides,  unlike  the  banks 
of  rivers,  was  public  property,  belonging,  in  Spain,  to  the  sov- 
ereign.   76. 

See  Navioable  Watbbs,  2. 
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ROMAN  LAW. 
DevelopmerU  of. 
The  Roman  law  is  not  like  a  deed  or  a  modem  code  prepared  uno 

flatu,  but  history  has  played  a  large  part  in  its  development. 

Ker  &  Company  v.  Covden,  268. 

RULES  OF  COURT. 
See  Aduirajjty,  7. 

SALES. 
See  Indlvns; 

Statutes,  A  9. 

SALVAGE. 
See  Admiralty,  4,  6,  8,  9. 

SEASHORE. 
See  Riparian  Rights,  4-8. 

SECX)ND  JEOPARDY. 
See  Phiuppine  Islands,  1,  2. 

SECRETARY  OF  COMMERCE  AND  LABOR. 
/See  Executive  Officers,  1; 
Immigration,  2. 

SECRETARY  OF  THE  INTERIOR. 
See  Indians,  8,  10; 
Mandamus,  2,  3; 
Public  Lands,  7. 

SECRETARY  OF  STATE. 
See  Consuls,  1. 

SECRETARY  OF  WAR. 
See  Navigable  Waters,  1,  2. 

SELF-INCRIMINATION. 
See  Evidence,  1,  2. 

SERVICE  BY  PUBLICATION. 
See  Constitutional  Law,  9. 
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SIXTH  AMENDMENT. 
See  Constitutional  Law,  5; 
Philippine  Islands,  5. 

SOVEREIGNTY. 

iSee  States,  1; 
Terrttobies; 
United  Staixs,  1. 

SPANISH  LAW. 
See  RiPABiAN  Rights,  4,  5. 

SPONGES. 
See  CoHiiERCE,  2; 
Watebs,  2, 3. 

STARE  DECISIS. 
See  PuBUC  Lands,  6. 

STATE  CX)URTS. 
See  Courts,  2,  3,  4; 
Jurisdiction,  E. 

STATES. 

L  Admission  into  Union;  rights  of  dominion  and  sovereignty  conferred  by. 

On  its  admission,  whatever  the  conditions  may  have  been  prior  thereto, 
whether  from  the  conditicms  of  the  Northwest  Ordinance  or  other 
territorial  government,  a  State  at  <mce  becomes  entitled  to  and 
possessed  of  all  the  rights  of  dominion  and  sovereignty  which  be- 
longed to  the  original  States,  and  all  limitations  on  sovereignty  in 
the  act  of  admission  not  subsequently  adopted  by  the  State  itself 
are  inoperative.  (Coyle  v.  Oklahoma,  221  U.  S.  559.)  Cincinnati 
V.  Louisville  &  Nashville  R.  R.  Co.,  390. 

2.  Northwest  Territory  Ordinance;  effect  after  admission  of  State. 

The  ordinance  of  the  Northwest  Territory  ceased  to  be,  in  itself,  ob- 
ligatory upon  the  States  carved  from  that  Territory  after  their 
admission  into  the  Union  as  States,  except  so  far  as  adopted  by 
the  States  themselves  and  made  a  part  of  the  laws  thereof.    Ih. 

3.  Laws  of;  when  subservient  to  act  of  Congress. 

State  legislation,  even  if  in  pursuance  of  a  reserved  power,  must  pve 
way  to  an  act  of  Congress  over  a  subject  within  the  exclusive 
c<xitrol  of  Congress.    Second  Employers*  Liability  Cases,  1. 
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4.  Laws  relating  to  interstate  carriers;  svbserviency  to  act  of  Congress, 
Until  Congress  acted  on  the  subject,  the  laws  of  the  several  States 

determmed  the  liability  of  interstate  carriers  for  injuries  to  their 
employ^  while  engaged  in  such  commerce;  but  Congress  having 
acted,  its  action  supersedes  that  of  the  States,  so  far  as  it  covers 
the  same  subject.  That  which  is  not  supreme  must  yield  to  that 
which  is.    lb, 

5.  Law  of  the  land;  what  constitutes. 

The  sjrstems  of  jurisprudence  of  the  State  and  of  the  United  States 
together  form  one  system  which  constitutes  the  law  of  the  land 
for  the  State.    lb, 

6.  Police  power;  regidation  of  practice  of  osteopathy  within. 

Under  its  police  power  a  State  may  constitutionally  prescribe  condi- 
tions to  insure  competence  in  those  practising  the  healing  art  in 
its  various  branches,  including  those  in  which  drugs  are  not  ad- 
ministered— such  as  osteopathy.  (Dent  v.  West  Virginia,  129 
U.  S.  114.)     CoUins  v.  Texas,  288.    ' 

7.  Policy  of  ;  poioer  to  carry  oiU  riot  (kpendent  upon  acknotdedgedwisdorn. 
A  State,  like  the  United  States,  although  with  more  restrictions  and 

to  a  less  degree,  may  carry  out  a  policy  even  if  the  courts  may 
disagree  as  to  the  wisdom  thereof.    Qiumg  Wing  v.  Kirkendall,  59. 
iSee  Actions,  1,  2;  Estates  of  Decedents; 

Constitutional   Law,    15-       Interstate  Cobocerce,  18-26; 

19,  21-28;  Local  Law  (Orao); 

Courts,  2,  3,  4;  Municipal  Corporations; 

Eminent  Domain,  2,  3;  Navigable  Waters,  2; 

Employers'  Liability  Act,        Treaties,  2; 
4,  6;  United  States,  1; 

Waters,  1,  2. 

STATUTES. 
A.  Construction  of. 

1.  Constitutionality  favored. 

Where  two  interpretations  of  a  statute  are  admissible,  one  of  which 
makes  the  statute  constitutional  and  the  other  unconstitutional, 
the  former  must  be  adopted.  (United  States  v.  Delaware  &  Hud- 
son Co,,  213  U.  S.  366,  407.)     The  Abhy  Dodge,  166. 

2.  Departmental  construction;  when  courts  will  follow. 

The  rule  that  where  ambiguity  exists  courts  will  follow  the  construe- 
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tion  placed  on  a  statute  by  the  Department  diarged  with  it£ 
execution  is  strengthened  wh^re  the  statute  itself  directs  such 
Department  to  make  the  necessary  regulations  to  carry  it  into 
effect.    JacchB  v.  Priehard,  200. 

3.  DepartmerUal  canstruetum;  effed  to  reinforce  j^^ 

The  soundness  of  the  judicial  construction  of  a  statute  is  reinforced 
by  the  fact  that  it  had  been  the  construction  given  by  the  Execu- 
tive Department  charged  with  its  enforcement  ever  since  its 
adoption.     United  Stales  v.  Baruch,  191. 

4.  Repeals;  effect  of  genertd  act  to  repeal  prior  special  law. 

To  allow  a  subsequent  general  act  its  literal  effect  does  not  repeal, 
alter,  or  amend  an  earlier  special  law  when  the  later  law  expressly 
provides  that  it  shall  not  have  that  effect.  United  States  v.  Wong 
You,  67. 

5.  Effect  of  omission  of  clause  of  prior  ad  exduding  certain  dosses  from 

operation  of  statute  to  show  intention  to  iru:lude  classes  in  present  acL 
The  omission  from  a  later  act  of  a  clause  contained  in  an  eaiiier  act 
on  the  same  subject,  excluding  certain  classes  from  its  operation, 
and  inserting  a  provision  applicable  to  such  classes,  signifies  that 
Congress  intended  to  include  that  class  in  the  operation  of  the 
later  act,  notwithstanding  the  existence  of  other  special  legisla- 
tion in  regard  thereto.    lb. 

6.  When  construdian  not  to  be  disturbed. 

Although  the  opinion  may  possibly  go  beyond  the  necessities  of  the 
case  concerning  the  statute,  if  it  states  the  natural  effect  to  be 
given  to  a  statute,  and  that  view  is  accepted  and  acted  upon  for 
many  years  by  the  Department  enforcing  it,  the  construction 
should  not  be  disturbed.    Waskey  v.  Hammer,  85. 

7.  Legislative  intent  not  controlling  offer  rule  that  ad  in  violation  of 

statutory  prohibition  is  void. 
The  general  rule  of  law  that  an  act  done  in  violation  of  statutory 
prohibition  is  void  and  confers  no  right  upon  the  wrongdoer,  hdd 
applicable  in  this  case  and  not  subject  to  the  qualification  that  it 
was  the  legislative  intent  that  under  the  circumstances  of  the  case 
the  statute  should  not  apply.    lb, 

8.  Penalty;  effect  of  penalty  in  statute  on  validity  of  prohibited  ad  as 

against  others  than  Oovemment. 
The  fact  that  a  statute  prescribes  a  penalty  for  the  doing  of  a  pro- 
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hibited  act  does  not  cotifine  the  scope  of  the  statute  to  the  pro- 
hibitioQ,  or  make  the  prohibited  act  valid  as  against  parties  other 
than  the  Government,  and  so  held  as  to  §  452,  Rev.  Stat.    lb. 

9.  Indian  legidaiUm;  habits  of  Indian  life  coneidered. 

Habits  of  Indian  life  will  be  considered  in  construing  a  statute  provid- 
ing methods  for  a  sale  of  Indian  lands,  and  it  will  not  be  pre- 
sumed that  Congress  would  insert  therein  a  condition  which  de- 
feats an  approved  sale  by  the  death  of  a  roving  Indian  before  the 
delivery  of  the  deed.    Jacobs  v.  Prichard,  200. 

10.  Reshaping  taxing  statute;  potoer  of  court  as  to. 

The  court  cannot  reshape  a  taxing  statute  which  includes  elements 
beyond  the  State's  power  of  taxation  simply  because  it  embraces 
elements  that  it  might  have  reached  had  the  statute  been  drawn 
with  a  different  measure  and  intent.  Oklahoma  v.  WeUs,  Fargo 
d  Co.,  298. 

See  Eminent  Domain,  7; 

Intebstate  Commbbcb,  15, 16,  26. 

B.  Statutes  of  the  United  States. 
See  Acts  of  Congress. 

C.  Statutes  op  the  States  and  Tebritories. 
See  Local  Law. 

STATUTE  OF  LIMITATIONS. 
See  National  Banks,  1,  2,  4. 

STEENERSON  ACT. 
See  Indians,  3,  4,  6. 

STIPULATION  OF  PARTIES. 

1.  Evidence;  effect  of  stipulation  as  to. 

Where  the  statute  provides  for  an  agreed  statement  on  which  the  case 
can  be  submitted,  a  stipulation  between  the  parties  as  to  certain 
facts  will  not  be  considered  as  an  agreed  statement  superseding 
the  pleadings  but  only  as  an  agreement  relating  to  the  facts  enu- 
merated in  the  stipulation.    Clason  v.  Matko,  646. 

2.  Attitude  of  tkis  court  in  respect  of  construction  of  Umer  court. 

Ti&B  court  is  not  disposed  to  reverse  a  lower  court  on  its  construction 
of  a  stipulation  in  the  conduct  of  a  case,  even  if  the  stipulation  be 
ambiguous.    /6. 
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SUBORNATION  OF  PERJURY. 
See  Cbqunal  Law,  6. 

SUITS  AGAINST  THE  UNITED  STATES. 
See  VsTTED  States,  2,  3. 

SUPERSEDEAS  BONDS. 

See  Principal  and  Surety. 

TARIFF. 
See  CusTOiis  Law. 

TAXES  AND  TAXATION. 

1.  Duress  in  payment;  impHcaHan  of , 

Courts  have  been  too  slow  to  recognise  implied  diuess,  in  payment  of 
taxes,  where  payment  thereof  would  result  disadvantageously. 
Atchison,  Topeka  A  Santa  Fe  Ry,  Co.  v.  O'Connor,  280. 

2.  Duress  in  payment;  what  constitutes. 

Where,  in  addition  to  money  penalties  for  delay  in  payment  of  a  tax, 
there  is  forfeiture  of  right  to  do  business  and  risk  of  having  god- 
tracts  declared  illegal  in  case  of  non-payment  of  disputed  tax,  the 
payment  is  made  under  duress.    lb. 

3.  Duress  in  payment;  what  constitutes. 

Neither  a  statute  imposing  a  tax,  execution  thereunder,  nor  mere 
demand  for  payment,  constitutes  duress;  but  where  the  statute 
contains  self-operating  provisions  by  which  non-payment  of  the 
tax  results  in  severe  penalties  and  forfeiture  of  right  to  do  busi- 
ness, payment  by  one  within  the  class  affected  is  not  voluntary 
but  compulsory.    Oaar,  Scott  dt  Co.  v.  Shannon,  468. 

4.  Duress  in  payment;  effect  of  statute  praniding  for,  on  one  of  another 

class  not  affected. 
WhDe  a  payment  of  the  tax  by  one  included  in  the  class  to  which  a 
statute  applies  in  order  to  avoid  penalties  and  forfeiture  is  com- 
pulsory, it  is  not  so  as  to  one  not  included  in  such  class  and  pay- 
ment thereof  by  such  person  is  volimtary  and  not  under  duress. 
lb. 

5.  Remedy  of  one  denying  legality  of  tax. 

One  denying  the  legality  of  a  tax  should  have  a  clear  and  certain 
remedy;  and  where  he  cannot  interfere  by  injimotion,  an  actioo 
to  recover  back  is  the  alternative,  unless  he  waits  until  the  State 
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commences  an  action  and  subjects  himself  to  penalties  and  risks. 
Atchiaouy  Topeka  <fc  SarUa  Fe  Ry.  Co.  v.  O'Connor,  280. 

6.  Tender  of  so  much  of  tax  as  is  consHtviional  as  prereqyisUe  to  right  to 
enjoin  collection. 

Complainant  in  an  equity  suit  to  restrain  the  collection  of  a  state  tax 
on  gross  receipts,  on  the  groimd  that  the  act  is  unconstitutional 
because  it  includes  receipts  from  interstate  commerce,  is  not 
bound,  in  order  to  maintain  the  bill,  to  tender  so  much  as  would 
have  fallen  on  intrastate  receipts.  People's  Bank  v.  Marye,  191 
U.  S.  272,  distinguished.  Oklahoma  v.  Wells,  Fargo  &  Co,,  298. 
See  AcnoNS,  1,  2;  Intbbstatb  Commerce,  21-26; 

CoNsnTXjnoNAii  Law,  12,        Practice  and  Procedure,  10, 11; 
13,  26;  Statutes,  A  10. 

TENDER. 
See  Taxes  and  Taxation,  6. 

TERRITORIES. 

Incidents  of  sovereignty  granted  by  creation  of  territorial  government. 
When  the  United  States  as  an  independent  sovereign  creates  a  terri- 
torial government  with  legislative  authority,  subject  only  to 
limitations  of  the  creating  act,  it  will  be  presumed  to  grant  to  the 
new  dep^ident  government  the  vital  powers  incident  to  and  nec- 
essary to  sovereignty  unless  it  plainly  appears  to  be  withheld. 
Cincinnati  v.  LouisviUe  &  NashviUe  R,  R,  Co.,  390. 

TIDE-WATE!]RS. 
See  Waters,  1,  2. 

TITLES. 

See  Indians,  1;  Philippinb  Islands,  7; 

Navigable  Waters,  2;  Riparian  Rights; 

Waters,  1. 

TOWAGE. 
See  Admiralty,  8. 

TREATIES. 

1.  Construction;  conditions  at  time  of  making  considered. 

While  treaties  are  to  be  liberally  construed,  they  are  to  be  read  in  the 
light  of  conditions  existing  when  entered  into  with  a  view  to  effect- 
ing the  objects  of  the  contracting  states.    Rocca  v.  Thompson,  317. 
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2.  Power  of  Qovemment  to  provide  for  adtntnitiraiioH  of  property  of  for- 
eigners dying  within  a  State;  quare  a»  to. 
Quaire:  Whether  it  is  within  the  treaty-making  power  of  the  National 
Oovemment  to  provide  by  treaty  with  foreign  nations  for  admin- 
istration of  property  of  foreigners  d3ring  within  a  State,  and  to 
commit  such  administration  to  consuls  oi  the  naticm  to  which 
deceased  owed  allegiance.    76. 

See  Consuls,  2,  3,  5,  6; 
Indians,  8, 11. 

TRIAL. 
See  CoNarnrunoNAL  Law,  5; 
Philippine  Islands,  3-6. 

TRUSTS  AND  TRUSTEES. 
See  Local  Law  (Obe.); 
National  Banks,  6,  8. 

ULTRA  VIRES. 
See  National  Banks,  8. 

UNITED  STATES. 

1.  Staiut  in  rdaiion  io  StaJtee, 

The  United  States  is  not  a  foreign  sovo^ignty  as  regards  the  aev^iJ 
States  but  is  a  concurrent  and,  within  its  jurisdiction,  a  para- 
moimt  sovereign.  {Claflin  v.  Houseman,  d3  U.  S.  130.)  Second 
Employers'  LdabUily  Cases,  1. 

2.  Suits  againd;exempHon  from,  not  a  protedian  of  officers  from  personal 

UabUity, 
Exemption  of  the  United  States  from  suit  does  not  protect  its  officers 
from  personal  liability  to  persons  whose  rights  of  property  they 
have  wrongfully  invaded.    Phiiadeipkia  Co.  v.  SUmson,  605. 

3.  Suits  against;  suU  against  officer  not  suit  against  United  States. 
Where  c<Hnplainant  does  not  ask  the  court  to  Interfax  with  an  officer 

of  the  United  States  acting  within  his  official  discretion,  but 
challenges  his  authority  to  do  the  act  complained  oi,  the  suit  is 
not  against  the  United  States.    75. 

4.  Officers  of ,  sul^jed  to  injunctive  process. 

In  case  of  injury  threatened  by  illegal  action,  an  offic»>  of  the  United 
States  cannot  claim  immunity  from  injunctive  process.    76. 
/See  Adiubai/tt,  2; 
Tbxatobs,  2. 
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USURY. 
See  National  Banks,  1-5. 

VESSELS. 
See  ADiflRAi/rr; 

Immigration,  4,  5,  6. 

VESTED  RIGHTS. 
iSee  Commerce,   1; 
Common  Law. 

VOLUNTARY  PAYMENT. 
See  Taxes  and  Taxation,  3,  4. 

WAIVER. 
See  Jury  and  Jurors,  1; 

Philippine  Islands,  3,  4,  6. 

WATERS. 

1.  Tide-vxiiers;  property  of  State  in. 

Each  State  owns  the  beds  of  all  tide  waters  within  its  jurisdicticm  un- 
less they  have  been  granted  away;  also  the  tide  waters  them- 
selves and  the  fish  in  them  so  far  as  they  are  capable  of  ownership 
while  running.  (McCready  v.  Virginia,  94  U.  S.  39L)  T?^e  Abby 
Dodge,  166. 

2.  Sponges  in;  potoer  of  Congress  over. 

Congress  has  no  control  over  sponges  growing  on  the  land  beneath 
tide  water  within  the  jurisdiction  of  a  State.    lb. 

3.  Sponges  in;  appLicaJtion  of  ad  of  Congress  of  June  20, 1906, 

The  act  of  June  20, 1906,  34  Stat.  313,  c.  3442,  regulating  the  landing 
of  sponges  at  p<»iis  of  the  United  States,  relates  only  to  sponges 
taken  outside  of  the  territory  of  any  State.    76. 
See  Admiralty; 

Navigable  Waters; 
Riparian  Rights. 

WILSON  ACT. 
See  Interstate  Commerce,  6. 

WITNESSES. 
See  Evidence,  1-4; 

Phiuppine  Islands,  3,  4. 
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WORDS  AND  PHRASES. 
"Intervene  in  the  po88e99ion  and  admunstratUm  cf  the  deceased"  as  used 
in  Argentine  Treaty  of  1853  (see  Consuls,  2).    Bocca  v.  Thomp- 
son, 317. 

"  Unmanufactured  tobacco"  as  used  in  Tariff  Act  oi  1897  (see  Customs 
Law,  4).    LaHmer  v.  United  States,  501. 

"Waste"  and  "scrap"  as  used  in  tariff  act  (see  Customs  Law,  5). 
Latimer  v.  United  Stat^,  501. 

Generally.    See  Customs  Law,  3,  7. 

WRIT  AND  PROCESS. 
See  Injunction; 

Jury  and  Jubobb,  1 ; 

Mandamus. 
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